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Page  10,  note.    After  Thomas  y.  Brmnan,  add  a  reference  to  McDonneU   y. 

Herilrigey  16  BeaY.  846. 
„    lly  note.     Chapman  y.  Bradley  u  now  reported  on  appeal,  4  De  O.  J.  k 

S.  71. 

17,  note.    Add  a  reference  to  Stewart  y.   Sandereon,  L.  R.  10  £q.   26, 

where  a  general  power  to  invest  in  stocka,  funds,  and 
shares  was  held  not  to  anthorise  an  investment  in  pre- 
ference and  guaranteed  railway  stock,  on  the  ground 
that  such  securities  must,  in  the  absenoe  of  evidence  to 
the  contrary,  be  assumed  not  to  be  of  a  permanent 
character. 

25,  note  (m).    The  Mortgage  Debenture  Act,  1865,  has  been  amended  by 

83  &  84  Vict.  c.  20.  Adda  reference  to  *'The  Debenture 
Stock  Act,  1871 "  (84  Yict  c  27,  cited  page  712,  note 
(n) ),  authorising  trustees  with  power  to  invest  in  "  mort- 
gages and  bonds  "  of  companies,  to  invest  in  debenture 
stock ;  and  to  ''The  Metropolitan  Board  of  Works  Loans 
Act  1871"  (84  and  35  Yict  c.  47),  s.  13,  whereby 
trustees  empowered  to  invest  in  the  public  funds  or 
government  securities  may,  unless  forbidden  by  the 
instrument  creating  the  trust,  invest  in  Consolidated 
Stock  of  the  Metropolitan  Board  of  Works. 

„    26,  note  (n).     In  settlements  giving  effect  to  a  wife's  equity  to  a  settlement, 

the  powera  of  investment  will  be  confined  to  the  Court 
securities,  SpireU  v.  Willotes,  L.  R.  4  Ch.  Ap.  407. 

„    28,  note  (r).    As  to  the  denomination  and  incidents  of  the  Three  per  Cent 

AnnuiUes,  see  the  ''National  Debt  Act,  1870"  (88  ft 

84  Yict  c  71),  Part  II.  and  Schedule  I. 

84.  In  ffqpgood  v.  Parkins^  L.  R.  11  £q.  74,  trustees  were  held  liable  for 

their  solicitor's  neglect  to  take  proper  precautions  on 
investing  the  fund  on  mortgage. 

Th.       note  {h).    In  connection  with  WaU  v.  Ball,  see  page  590,  note  {q), 

85,  note  {k).    Add  a  reference  to  Budge  v.  Oummow,  L.  R.  7  Ch.  A  p.  719. 
39,  note  (u).    As  to  what  is  a  proper  valuation  upon  which  trustees  may 

safely  lend  money  on  mortgage,  see  also  Budge  v. 
Oumnuno,  L.  R.  7  Ch.  Ap.  719. 
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Pa^  45.    In  Gonnection  with  the  cases  cited  in  note  (m),  see  Browne  y.  Collins, 

L.  R.  12  Eq.  686.  As  to  the  apportionment  of  divi- 
dends, see  now  the  ''Apportionment  Act^  1870"  (S8  k 
84  Vict,  c  85). 

,,    51,  note.     Mortimer  v.  Pidon  is  now  reported,  4  De  G.  J.  &  S.  166. 

,,    52,  note  (<)•    Add  a  reference  to  JU  LangdMs  SeUl&ment  Truats,  L.  R. 

10  £q.  89,  in  which  bonds  of  a  French  Railway  Com- 
pany, goaranteed  by  the  Imperial  Govemment,  were 
held  not  to  be  within  a  trust  for  investment  in 
"  securities  of  a  foreign  country.*' 

„    58.    The  ''Stock  Certificate  Act,  1868,"  is  repealed  by  88  &  84  Yict.  c. 

69  ;  but  is  in  substance  re-enacted  by  88  &  84  Vict.  c. 
71,  ss.  26,  et  seq. 

„    56,  note  (&).     In  Puskard  v.  Anderaon,  L.  R.  18  £q.  608|  a  loan  to  the 

husband  on  his  bond  was  sanctioned  by  the  Court  under 
a  power  to  invest  on  "real  or  personal  security." 

„    80,  note.    By  the  law  of  Scotland,  a  divorce  for  the  desertion  or  adultery 

of  the  husband  involves  a  forfeiture  of  his  rights  under 
the  marriage  settlement,  Harvey  v.  FarqiLheoTf  L.  R. 
H.  L.  2  Sc.  Ap.  192. 

„    81,  note.    After  &mUht  v.  SnuUu^  add  Panl  v.  Paul^  L.  R.  2  Prob.  h 

Div.  98;  Sykea  v.  Sykes,  id,  168,  where  it  was  held 
that  the  settlement  cannot  be  altered,  except  for  the 
benefit  of  the  children  or  the  parents ;  Bullock  v.  Bullock, 
id.  889  ;  and  as  to  settlements  by  order  of  the  Divorce 
Courts  see  also  Mihie  v.  Milne,  id.  295. 

„    88,  note  (q).    SpireU  v.  Willawa  is  now  reported  in  the  Court  below,  4 

Giff.  49. 

„    90,  note.     In  connection  with  Bathe  v.   Bank  qf  England,  see  also  Re 

Elliott,  L.  R.,  2  Prob.  &  Div.  274;  and  to  the  cases  in 
the  note  add  Moore  v.  Barber,  5  Giff.  48,  relating  to 
savings  of  alimony;  and  see  in  connection  with  the 
same  note  and  the  general  subject  of  the  separate  estate 
of  married  women,  the  "Married  Women's  Property 
Act,  1870,"  the  provisions  of  which  are  stated  at 
pp.  258,  et  seq. 

„    91.    At  the  end  of  note  («),  add  Swift  v.  Wenman,  L.  R.   10  £q.  15 ; 

Fuseell  v.  Dowding,  L.  R.  14  £q.  421. 

„    92,  note  {y).     Woodward  v.  Woodward  is  now  reported  8  De  G.  J.  &  S.  672. 

In  Jmiee  y.  OuMertaon,  L.  R.  7  Q.  B.  218,  the  wife's 
right  to  a  fund  bonowed  for  her  separate  use  was  recog- 
nised in  a  Court  of  Law,  the  question  being  whether  the 
fund  had  been  reduced  into  possession  by  the  husband. 

„    98,  note  (a).     In  connection  with  Johnson  v.  OaUagher,  see  also  Picard  v. 

ffine,  L.  R.  5  Ch.  Ap.  274 ;  McHenry  t.  Davies,  L.  R. 
10  £q.  88. 

„    96.    To  the  authorities  cited  in  the  note,  add  Ch'iihb  v.  Stretch,  L.  R.  9  £q. 

555,  in  which  property  settled  by  a  woman  upon  her 
marriage  to  her  separate  use  was  (following  the   early 
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case  of  Biteoe  y.  Kennedy,  1  Bra  C.  C.  17  n,  see  the 
decree  stated  in  L.  R.  9  £q.  562)  held  liable  after  her 
husband's  bankniptcj  for  debts  contracted  by  her  duvi 
tola.  See  now,  as  to  persons  marrying  after  the  Act, 
the  "Married  Women's  Property  Act,  1870,"  s.  12, 
stated  at  page  255. 
Page   97,  note.    After  Jackem  y.  Hobhouee,  add  Arnold  r.  Woodhams,  W.  N. 

1878,  66. 

„    101,  note.     In   connection    with    Taylor  r.    Meads,    and    TrotUbeck  y. 

Baughey,  add  a  reference  to  Pride  v.  £td>b,  L.  R.  13  £q. 
64.     Ball  y.  Waterhouse  is  now  reported  5  Giff.  64. 

>,    106.  That  the  right  of  the  hnsband  to  his  deceased  wife's  chose  in  action 

does  not  depend  on  his  actually  taking  out  administra- 
tion to  her,  see  Re  Harding,  L.  R.  2  Prob.  ft  Div.  394. 

,,    107,  108.     In  connection  with  the  cases  in  notes  (r)  and  («),  see  also  Hawke 

y.  Buiibaek,  L.  R.  11  £q.  5. 

„    112.    At  the  end  of  the  note  add  a  reference  to  Pewnock  y.  Pennock,  L.  R. 

18  £q.  144. 

„    116.    At  the  end  of  note  {g),  add  BUlsm  y.  Crofle,  Weekly  N.  1873,  71. 

M    Ib^  note  (t).    In  connection  with  Orahmn  y.   Lee,  see  also  JSe  Amher8t*3 

Truata,  L.  R.  13  £q.  464,  where  the  presentation  of  a 
petition  for  liquidation  under  the  arrangement  clauses  of 
the  Bankruptcy  Act,  1869  (82  and  33  Vict,  c  71, 
ss.  125,  126),  was  held  to  be  a  "parting  from"  the 
income  within  a  clause  of  forfeiture. 

„    121,  note  (t).     In  Trwppea  y.   Meredith  (Na   2),  L.  R.  10  £q.  604,  an 

annuity  giyen  by  will  to  cease  on  bankruptcy,  ftc.,  and 
with  a  discretion  to  the  trustees  to  withhold  payment, 
was  held  by  •/am««,  V.C,  not  to  be  forfeited  by  a  Scotch 
sequestraticm  antecedent  to  the  will,  of  which  the  tes- 
tatrix was  aware,  and  under  which  the  bankrupt  did  not 
obtain  his,  discharge  mntil  aftor  the  commencement  of 
the  annuity ;  but,  on  appeal,  this  decision  was  reyersed 
by  Lord  ffatherUy,  C.  (7  Ch.  Ap.  248). 

,,    122.     In  connection  with  the  cases  in  note  (x),  see  also  Be  ParnhanCs 

Trusts,  L.  R.  18  £q.  418,  where  the  bankruptcy  was 
annulled  on  the  terms  of  the  past  diyideuds  of  the  fund 
being  paid  to  the  assignees,  and  it  was  held  that  a  for- 
feiture had  been  incurred. 

„    141,  note  (%).     In  connection  with  the  subject  of  this  note,  reference  may 

be  made  to  Thurbum  y.  Steward,  L.  R.  3  P.  C.  Ap.  478, 
where  a  settlement  was  made  in  England  on  the  marriage 
of  persons  domiciled  in  England,  whereby  the  husband, 
who  was  a  member  of  a  firm  in  the  Cape  of  Good  Hope, 
coyenanted  to  pay  a  sum  of  money  to  the  trustees,  and 
to  secure  it  on  his  real  estate  in  the  colony  (which 
security  he  afterwards  gaye),  and  the  trustees  were, 
under  the  laws  in  force  in  the  colony,  postponed  to  the 
separate  creditors  of  the  hnsband  under  a  colonial  bank- 
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roptcj,  in  accozdance  with  the  rale  that  in  a  distribn- 
tion  of  aasets  in  a  eoneuraus  of  creditors,  the  order  of 
distribution  is  a  nuitter  for  the  lex  fori.  This  case  is 
of  importance,  as  showing  that  a  settlement  of  the  de- 
scription in  question  may  occasionally  be  liable  to  be 
defeated,  independently  of  English  law.  See  also  the 
same  case  of  ThuHmm  y.  Steward^  as  to  the  circum- 
stances under  which  a  payment  made  by  the  husband  to 
the  trustees  in  pursuance  of  such  a  corenant  would 
amount  to  a  fraudulent  preference  in  the  event  of  his 
bankruptcy. 
Page  142,  note  {%).  In  connection  with  Loch  t.  JBagley,  see  Magraih  v.  More- 
head,  L.  B.  12  Eq.  491,  where  a  direction  in  a  will  that 
the  shares  of  the  testator's  daughters  in  his  estate 
should  be  *' settled  on  themselves  at  their  marriage," 
was  held  not  to  create  such  a  trust  for  a  settlement  as 
the  Court  could  execute,  and  the  daughters  having 
attained  21,  and  being  unmarried,  were  held  entitled  to 
their  shares  absolutely. 

148,  note  (tn).    PhiUipa  v.  James  \&  now  reported  on  appeal,  8  De  G.  J.  & 

S.  72. 

145,  note.     In  connection  with  White  v.  St.  Barbe,  see  also  Be  Pocock,  L.  R. 

6  Ch.  Ap.  445. 
,,    146,  et  seq.,  note.    As  to  dealings  between  parent  and  child  in  connec- 
tion with  an   appK>intment  by  the  former  to  the  latter, 
see  also  Cunninghame  v.  Anslruther,  L.  R.  H.  L.  2  Sc. 
Ap.  228. 

152,  end  of  note  (o).     Add  a  reference  to  Bntee  v.  Bruce,  L.  R.  11  Eq.  871. 

156,  note  (x).    Add  Slark  y.  Dakyns,  Weekly  N.  1878,  66. 

157,  end  of  note  (y).    See  also  Webb  v.  Sadler,  L.  R.  14  Eq.  538,  on  App. 

Weekly  N.  1878,  25,  in  which,  under  a  power  to  appoint 
among  the  children  of  the  marriage,  an  appointment 
upon  such  trusts  as  a  son  should  by  deed  'vrith  the  con- 
sent of  strangers  to  the  power,  or  by  will  appoint,  and 
in  default  for  the  son  for  life  (subject  to  a  clause  of 
forfeiture  of  the  life  interest  on  bankruptcy  or  alienation 
during  the  life  of  the  husband  or  wife,  or  within  21  years 
afterwards),  and  after  his  death,  if  his  interest  should 
not  have  determined,  in  trust  for  his  executors  or 
administrators,  was  held  void  as  to  the  power  of 
appointment  by  deed,  by  reason  of  the  restriction  as  to 
consents,  and  also  as  to  the  testamentaiy  power,  but 
valid  as  to  the  life  interest  given  in  default  of  appoint- 
ment, and  also  (reversing  on  this  point  the  decision 
of  the  Court  below)  as  to  the  ultimate  trust,  which  was 
held  to  amount  to  an  absolute  gift  to  the  son  in  the 
event  of  his  committing  no  forfeiture. 

158,  note  (b).    Add  a  reference  to  Bruce  v.  Bntee,  L.  R.  11  Eq.  871. 
lb,   note  (c).     In  Webb  v.  Sadler,  L.  R.  14  Eq.  533,  affirmed  on  App. 
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AVeekly  N.  1878,  25,  a  power  of  appointment  among 
childi'en  in  a  settlement  of  real  estate  containing  the 
usual  power  of  sale  and  exchange  and  direction  for  re- 
investment in  the  purchase  of  other  lands  was  partially 
exercised  by  an  appointment  of  two-fourths  of  the  estate 
to  two  of  the  objects,  with  a  declaration  that  the  shares 
of  the  persons  beneficially  interested  in  the  proceeds  of 
any  sale  should  be  personal  estate,  and  it  was  held  that 
this  operated  as  a  conversion  of  the  unappointed  as  well 
as  the  appointed  shares. 
Page  174,  note.  In  Itoper  Ourzon  v.    Roper   Curzon,  L.  R.  11  Eq.   452,   the 

Court  refused  to  sanction  the  payment  under  the  usual 
power  of  advancement  of  part  'of  the  trust  funds  to  a 
son  who  had  roamed,  but  upon  his  executing  a  settle- 
ment of  the  sum  upon  himself  and  his  wife  and  issue, 
authorised  the  payment  to  the  trustees  of  the  settle- 
ment In  Be  Ward,  L.  R.  7  Ch.  Ap.  727,  a  power  to 
apply  part  of  a  fund  for  the  advancement  of  a  son 
(tenant  for  life)  in  a  mode  which  had  become  impossible 
(the  purchase  of  his  promotion  in  the  army),  was  held 
not  to  be  exercisable  in  any  other  mode  for  his  benefit. 

,,    180,  note.  As  to  charging  reversionary   property  of  infants  with  money 

for  their  maintenance,  see  JOe  WiUe  y.  PcUin,  L    R. 
14  £q.  251.   *In  connection  with  Ransome  v.  Burgess, 
see  also  In  re  EerrisoiCs  Trusts,  L.  R.  12  Eq.  422. 
186.     To  the  cases  in  note  (t),  add  Briggs  v.  Upton,  L.  R.  7  Ch.  Ap.  876, 

where  a  trust  to  pay  to  the  wife's  **  legal  representatives 
in  a  due  course  of  administration ''  was  held  to  mean  her 
next  of  kin. 
188,  note.     In  Fussell  v.  Doioding,  L.  R.  14  £q.  421,  in  which  tlie  wife's 

property  was  settled  with  ultimate  trusts  (in  sub- 
stance) in  the  usual  form,  the  property  was,  upon  the 
dissolution  of  the  marriage,  there  being  no  issue,  ordered 
to  be  transferred  to  the  wife  ;  and  see  Swift  y.  WenTnan, 
L.  R.  10  Eq.  15. 
198,  note.     After  Croxton   y.  May,   add  Walsh  v.    Wason,  Weekly  N. 

1873,  88  ;  after  Re  Wilson,  add  GiaoometU  v.  Prodgers, 
L,  R.  14  Eq.  258,  on  App.  Weekly  K  1878,  26.  lb, 
column  2,  line  22,  SpireU  v.  WUlows,  12  W.  R.  784,  is 
now  reported  5  Giff.  49. 

„    194,  note.     SpireU  v.  Willoivs  is  now  reported  in  the  Court  below,  5  Giff. 

49.    After  Barnard  v.  Ford,  add  a  reference  to  Re  Carr*s 
Trusts,  L.  R.  12  Eq.  609,  as  to  equity  to  settlement  out 
of  arrears  of  rent. 
202,  note  (7).  In  connection  with  Re  Mackenzie's  Settlement,  see  also  Ra 

Clinton's  Trust,  L.  R.  13  Eq.  806. 
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204,  et  seq.     The  case  of   James  v.    Durant,  2  Beav.    177,  and  other  / 

decisions   of    the    same    class,  are    overruled   by  the  { 

recent  cases  of  Re  Redder,  L.  R.  10  £q.  585^  and  Re  \ 
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CluUon's  Truit,   Weave's  Fund,  L.  R.  13  Eq.  296,  in 
l)oth  of  which  the  interest  was  reversionary  at  the  time 
of  the    marriage,    and    remained   so    throughout    the 
coverture. 
Page  208,  note  (g).     After  Maclurcan  v.  Lane^   add  Re  ClinUm's  Trusts,  Hoi- 

way's  Fund,  L.  R.  13  Eq.  295,  where  "  entitled "  was 
construed  ''entitled  in  possession.'*  See  the  remarks 
in  the  judgment  of  the  Vice  Chancellor  Wickena  as  to  the 
presumptions  influencing  the  construction  of  covenants 
for  the  settlement  of  the  wife's  after  acquired  property. 
lb.       note  {h).    Spring  v.  Pride  is  now  reported  on  App.  4  De  G.  J.  &  S. 

395. 

„    220.     In  connection  with  Colombine  v.  Penhodl,  cited  in  the  note,  see 

Bulmer  v.  Hunter,  L.  R.  8  £q.  46. 

„    238,  note  {I).    Add  a  reference  to  JU  Bignold,  L.  R.  7  Ch.  Ap.  223. 

„    284.  That  the  Court  having  jurisdiction  to  appoint  a  new  trustee  in  the 

place  of  a  bankrupt  under  the  Act  of  1869,  is  the  Court 
of  Chancery,  and  not  the  Court  of  Bankruptcy,  see 
Coombes  v.  Brookes,  L.  R.  12  £q.  61. 
lb.       note  (p).    Add,    "but  see  Re  Bigriold,  L.   R.  7  Ch.  Ap.  228,  where 

a  new  trustee  was  appointed  in  the  place  of  a  trustee 
abroad  without  his  consent." 

„    236.     In  Re  Breary,  Weekly  N.   1873,  48,  the  appointment  of  two  new 

trustees  in  the  place  of  a  sole  original  trustee,  under  the 
statutory  power,  was  considered  to  be  valid. 

, ,    238.     At  the  end  of  note  {d),  add  a  reference  to  Barnes  v.  Addy,  Weekly  N. 

*  1873,  11.  That  the  Court  has  power  under  the  Trustee 
Acts,  on  the  retirement  of  a  trustee,  to  appoint  the  con- 
tinuing trustees  to  be  sole  trustees,  see  Re  Stokes'  Trust, 
L.  R.  13  Eq.  S33. 

„    247.     As  to  the  liability  of  trustees  for  the  fraud  of  their  solicitor,  see  Sutton 

V.  Wilders,  L.  R.  12  Eq.  378. 

„    253.     By  the  Metropolitan  Board  of  Works  Loan  Act,  1871  (34  k  35  Vict 

c.  47)»  8.  14,  the  enactment  in  the  third  section  of  the 
Married  Women's  Property  Act,  1870,  is  extended  to 
Consolidated  Stock  of  the  Metropolitan  Board  of  Works. 

„    255.  In  Sawyer  r.  Sawyer,  L.  R.  11  Eq.  470,  it  was  decided  that  s.  12 

of  the  Married  Women's  Property  Act,  1870,  whereby 
the  wife*8  separate  estate  is  made  liable  for  her  ante- 
nuptial debts,  applies  notwithstanding  a  restraint  on 
anticipation. 

„    279,  note.     After  Berdoe  v.  Dawson,  add  Turner  v.  Collins,  L.  R.  7  Ch. 

Ap.  329. 

„    288|  note.     As  to  the  apportionment  of  the  dividends  of  a  timber  fund 

before  the  Act  33  &  34  Vict.  c.  35,  see  Jodrell  v.  Jodrtll, 
L.  R.  7  £q.  461.  At  the  end  of  the  note  add  a  reference 
to  Miller  v.  Miller,  L.  R.  13  Eq.  263. 

„    293,  note.     After  Re  RudyenVs  Estate,  add  In  re  Leigh's  Estate,  L.  R. 

6  Ch,  Ap.  887. 
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,,    308,  note  (o). 
„    309. 


Page  294»  note.     After  Dolphin  v.    Aylwardy  add    Trumper  t.   Trumper,   L. 

R.  14  Eq.  295.     Scholejkld  v.  Loekwood  is  now  reported 
on  App.  4  De  Q.  J.  &  S.  22. 
,,    304,  note  {g).     For  32  Beav.  read  22  Beav. 

,,    307,  note  (k).     As  to  the  bar  of  proceedings  for  the  reeo^ery  of  the  proceeds 

of  legal  waste  by  the  Statute  of  Limitations,  see  Seagram 
V.  Knight,  L,  R.  3  Eq.  898,.  2  Ch.  Ap.  628,  cited  supra, 
page  289,   note  (c) ;  Higginbotluim  v.  HawkinSy  L.  R, 
7  Ch.  Ap.   676;  and,  as  to  equitable  waste,  see  The 
Duke  of  Leeds  v.  Earl  Amherst,  14  Sim.  367,  2  PhilL  117. 
Add  a  reference  to  Sidney  v.    Wilmer,  4  De  G.  J.  &  S. 
84. 
In  Cl^  ▼.  Olive,  L.  R.  7  Ch.  Ap.  433,  uader  an  exeeutory  direction 
for  a  settlement  of  real  estate  on  the  testator's  daughter 
for  life,  for  her  separate  use,  without  power  of  anticipa- 
tion, it  was  consid-ered  that  to  limit  the  life  estate  with- 
out impeachment  of  waste  would  be  inconsistent  with 
the  restraint  on  anticipation,  and  it  was  said  (by  James 
L.  J.)  that  if  the  power  to  commit  waste  was  given,  all 
the  timber  might  be  swept  away  to  pay  the  husband's 
debts. 
Currie  v.  Larkins  is  now  reported  on  App.  4  De  G.  J.  & 
S.  246. 
note  (p).    See  also  Orier  v.  Grier,  L.  R.  6.  H.  L.  Eng:  &  Ir.  688. 
note  {£),     After  Daly  v.  Beckett,  add  a  reference  to  Miller  v.  Miller, 
L.  R.  18  Eq.  263. 
564,  note  (a).     After  Prance  v.   Prance,  add  Higgs  v.  Dorkis,  L.  R.  13 

Eq.  280. 

679,  note  {t).    After  Re  Broum  (line  6),  add  Pe  Palmer's  Will,  L.  R.  13  Eq. 

406.     In  connection  with  He  Willtaay,  add  a  reference 
to  Re  Wilkinson,  L.  R.  13  Eq.  634. 

680,  note  (t).     After  Bell  v.  Wilson,  add  a  reference  to  ffext  y.  Gill,  L.  R. 

7  Ch.  Ap.  699 

590,  note  (q).    Re  Shaw  is  reported  L.  R.  14  Eq.  9  ;  and  Re  Thorold,  id.  31. 
606,  note  {s).     BolUncay  v.  Holloway  has  been  affirmed  by  the  House  of 

Lords,  nom.  MarteUi  v.  Holloway,  L.  R.  H.  L.  6  £ng. 

6  Ir.  632. 
609,  note  (m).     Add  a  reference  to  Trumper  y.  Trumper,  L.  R.  14  Eq.  296. 
626,  note  (d),    Holloway  y.  Holloway  has  been  affirmed  by  the  House  of 

Lords,  nom.  MarteUi  v.  Holloway,  L.  R.   H.  L.  6  Eng. 

k  Ir.  632. 
639|  et  seq.     To  the  cases  as  to  representations  on  marriage  of  an  intention 

to  settle  property  amounting  to  a  contract,  add  Covers 

dale  y.  Eastwood,  L.  R.  16  Eq.  121. 
663.     After  Holmesdale  v.  West,  add  Grier  y.  Grier,  L.   R.  H.  L.  6  Eng.  ft 

Ir.  688. 
667.     In  connection  with  Phillipson  v.  Kerry,  see  Turner  v.  Collins,  L.  R. 

7  Ch.  Ap.  329,  in  which  a  voluntary  deed  was  set  aside 
in  part.  .^     . 


,,    429,  note  (x) 


471, 
616, 
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Page  676.     After  Acraman  v.  CorbeU,  add  a  reference  to  Cornish  v.  Clark,  L.  B. 

14  Eq.  184. 
f,    678,  line  22.     In  connection  with  Freeman  v.  Pope,  add  a  reference    to 

Kent  V.  Riley,  L.  R.  14  Eq.  190. 
„    680.     The  principle  laid  down  by  Lord  Hardwicke  in  Stileman  v.  Ashdoum 

has  been  also  applied  in  Mackay  v.  Douglas,  L.  R  1 4 
Eq.  136,  where  a  settlement  made  by  a  man  on  the  eye 
of  engaging  in  trade  of  a  hazardous  character  was  set 
aside  as  against  subsequent  creditors,  although  he  was 
not  indebted  at  the  time,  and  it  was  held  that  in  such  a 
case  the  burden  rests  on  the  settlor  to  show  that  he  was 
in  a  position  to  make  the  settlement,  and  that  in  order 
to  set  it  aside  it  is  not  necessary  that  he  should  have 
contemplated  becoming  actually  indebted  ;  it  is  sufficient 
if  he  contemplated  a  state  of  things  which  might  result 
in  insolvency. 
„  684.  After  Johnson  v.  Legard,  add  Clarke  v.  WilloU,  L.  R.  7  Ex.  813. 
„    697.  After  CouUs  y.  Acworth,  add  a  reference  to  Hall  y.  HaZl,  L.  R.  14  Eq. 

365,  on  App.  Weekly  N.  1873,  38,  in  which  a  voluntary 
settlement  was  set  aside  by  Wickens,  V.  C,  after  the 
death  of  the  settlor,  on  the  ground  that  it  contained  no 
power  of  revocation,  and  the  parties  claiming  under  it 
had  not  discharged  the  onus  which,  upon  the  authorities, 
he  considered  was  thereby  cast  upon  them  (though  he 
questioned  the  soundness  of  the  doctrine),  of  showing 
that  the  settlor's  attention  had  been  pointedly  called  to 
the  question  whether  the  deed  was  irrevocable  ;  but  on 
appeal  this  decision  was  reversed  by  the  Lord  Chan- 
cellor Selbome  and  the  Lords  Justices,  who  held  that  the 
absence  of  a  power  of  revocation  is  merely  a  circum- 
stance to  be  considered,  and  not  necessarily  fatal  to  the 
validity  of  the  deed,  especially  when  prepared  by  the 
settlor's  own  solicitor. 
„    698.     In  Jte  Rvding's  Settlement,  L.  R.  14  Eq.  266,  a  settlement  vesting  in 

the  settlor  an  overriding  power  of  appointment  by  deed 
or  will  was  held  not  to  be  revoked  by  a  general  residuary 
bequest  in  a  will  previously  executed  by  him.  It  was 
considered  that  the  Ck>urt  had  power  in  construing  the 
instruments  to  take  into  account  the  surrounding  cir- 
cumstances, which  showed  that  the  power  was  only 
intended  to  be  exercised  by  a  will  thereafter  to  be  exe- 
cuted. See  also  Moss  v.  Uarter,  2  Sm.  &  G.  458  ;  Sug. 
Pow.  8th  Ed.  806. 
I,    812,  note.     In  connection  with  Clack  v.  Holland,  add  a  reference  to  Rs 

Layton,  Weekly  N.  1878,  49. 
„    888,  note  (g).     Rede  v.  Oakes  is  now  reported  on  App.  4  De  G.  J.  &  S.  505. 
„    970,  note  (g).     In  connection  with  the  subject  of  post  nuptial  settlements, 

reference  may  be  made  to  Re  Curteit^  Trusts,  L.  R  14  Eq. 
207,  where  a  sum  of  stock  transferred  by  direction  of  the 
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husband  into  the  names  of  the  trustees  of  his  marriage 
settlement,  withoat  any  declaration  of  trust,  was  held 
to  be  subject  to  the  trusts  of  the   settlement  as  an 
augmentation  of  the  trust  fund. 
Page  995,  note.     As  to  the  effect  of  a  declaration  that  advances  are   to  be  in 

satisfaction  of  portions,  see  also  Cooper  y.  Cooper,  Weekly 
N.  1878,  83. 
„  1288,  note  (a).     With  reference  to  the  82nd  section  of   the  Fines  and 

Becoveries  Act,  enabling  a  settlor  to  appoint  any 
number  of  persons  not  exceeding  three  to  be  protector 
of  the  settlement,  see  BtU  y.  Holtby,  L.  R.  15  £q. 
178,  in  which  it  was  held  that  where  two  or  more 
persons  are  appointed,  the  office  suryives. 
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SETTLEMENTS. 


INTRODUCTION. 


Sect.  I.— Of  the  Definition  and  Classification  of 

Settlements. 

DefiniUon  of  settlement — Marriage  and  family  eettlemente — 
Settlements  of  personal  estate  and  settlements  of  real  estate — 
Arrangenient  of  precedents — Plan  of  Introdmtion  Pages  1 — 5 


A  SETTLEMENT  may,  for  the  purpose  of  dis-  Definition  of 
tmguisliing  the  class  of  instniments  intended  to  be 
comprised  in  the  following  collection,  be  defined  as 
a  deed  whereby  the  destination  or  devolution  of 
real  or  personal  estate  is  settled.  By  such  a  deed, 
successive  estates  or  interests  in  the  property  form- 
ing the  subject-matter  of  the  settlement,  are  usually, 
but  not  invariably,  created ;  but  some  modification 
of  the  proprietary  right,  whereby  the  settled  pro- 
perty is  held  otherwise  than  on  the  ordinary  footing 
of  legal  ownership,  is  essential  to  the  notion  of  a 
settlement  (a). 

y    (a)  In  the  Leases  and  Sales     20  Vict.  c.  120),  a  settlement  Definition  of 
of  Settled  Estates  Act  (19  &     is  defined  (s.  1),  for  the  par-  Settled  Elates 

TOL.  in.  B  "^Ct. 
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SETTLEMENTS. 


Marriage  and 
family  settle- 
ments. 


The  motives  in  obedience  to  which,  and  occasions 
upon  which,  the  owners  of  property  are  induced  to 
put  it  into  settlement,  are  of  course  infinitely  various ; 
but  the  great  majority  of  settlements  originate  either 


poaes  of  that  Act,  as  "any 
Act  of  Parliament,  deed,  agree- 
ment, copy  of  court  roll,  will, 
or  other  instrument,  or  any 
number  of  such  instruments, 
under  or  by  virtue  of  which 
any  hereditaments  of  any 
tenure,  or  any  estates  or  in- 
terests in  any  such  heredita- 
ments stand  limited  to  or  in 
trust  for  any  persons,  by  way 
of  succession,  including  any 
such  instruments  affecting  the 
estates  of  any  one  or  more 
of  such  persons  exclusively/' 
This,  however,  is  an  arbitrary 
definition  of  a  settlement, 
adapted  to  the  purposes  of 
the  Act,  which  was  intended 
to  apply  to  all  cases  of  suc- 
cessive limitations  or  trusts  of 
real  estate,  however  created, 
but  to  no  other  cases ;  and  is 
in  some  respects  more  exten- 
sive, and  in  others  more  re- 
stricted, than  that  given  in  the 
text.  Thus  the  definition  in 
the  Act  includes  every  descrip- 
tion of  instrament  by  which 
successive  interests  are  created; 
but  in  thi^  work  Wills  will 
form  the  subject  of  a  separate 


title,  and  in  general  the  only 
settlements  that  need  be  con- 
sidered under  that  denomina- 
tion are  settlements  by  deed. 
On  the  other  hand,  the  defini- 
tion in  the  text  extends  to 
all  descriptions  of  property, 
whereas  that  contained  in  the 
Act  is  confined  to  real  estate. 

• 

It  would  appear  open  to  doubt 
on  the  words  of  the  Act 
whether  a  deed  or  deeds  con- 
veying land  upon  trust  for 
sale,  and  declaring  trusts  of 
the  proceeds,  would  be  a  settle- 
ment of  the  land,  within  the 
definition  in  the  Act ;  but 
by  a  liberal  and  (having  re- 
gard to  the  frequency  of  trusts 
for  sale  created  both  by  deeds 
and  wills,  but  not  intended  to 
be  executed  by  actual  conver- 
sion) a  highly  beneficial  con- 
struction, settlements  of  this 
description  have  been  held  to 
be  within  the  Act.  See  Be 
Gfreene's  Settled  Estates,  10 
Jur.  N.  S.  1098  ;  Be  Laing's 
Trusts,  L.  E.  1  Eq.  416 ;  GoU 
Utt  V.  Golhtt,  L.  R.  2  Eq. 
203. 
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in  marriage  and  the  consequent  obligation  ta  pro- 
vide for  a  wife  and  family,  or  in  the  desire  to. 
prevent  the  alienation  of  a  family  estate.  Every 
description  of  property,  real  or  personal,  may  form 
the  subject  of  a  marriage  settlement,  but  a  family 
settlement  having  for  its  object  to  preserve  the 
family  property  is  almost  always  the  settlement  of 
a  landed  estate. 

The  two  distinct  objects,  of  appropriating  a  fiind  SetUementa  of 

...  personal  estate 

to  answer  the  purposes  of  a  family  provision,  and  of  »»d  setuements 
settling  an  estate  so  as  to  preserve  it  entire,  and 
at  the  same  time  charge  it  with  answering  the 
moral  obligations  of  its  successive  owners,  with 
jointures  for  their  widows,  and  portions  for  their 
younger  children,  give  rise  to  two  types  or  classes 
of  settlement,  commonly  distinguished  as  settle- 
ments of  personal  estate  and  settlements  of  real 
estate  ;  not  that  the  subject-matter  of  settlements 
of  the  former  class  is  invariably  personal  estate,  or 
of  the  latter  real  estate,  for  through  the  artifice  of  a 
trust  for  sale  and  declaration  of  trusts  of  the  pro- 
ceeds, land  is  often  the  subject  of  a  settlement, 
which  for  most  purposes  must  be  classed  with 
money  settlements ;  and  on  the  other  hand  personal 
estate  is  occasionally,  though  less  frequently,  settled 
by  means  of  a  trust  for  the  purchase  of  land,  or 
otherwise,  in  such  a  manner  as  that  the  bulk  of  the 
property,  subject  only  to  deductions  to  meet  charges 
of  the  same  nature  as  those  ordinarily  imposed  upon 
real  estate,  shall  devolve  entire  upon  the  successive 
takers  in  the  way  of  strict  settlement,  or  in  modes 
bearing   more   or  less  of  resemblance  to  a  strict 
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settleyieiit ;  but  of  the  two  classes  of  settlement, 
what  may  be  looked  upon  as  the  type  or  standard 
example  of  the  former  class  is  a  marriage  settlement 
of  stock  or  of  money  under  some  other  usual  form 
of  investment,  while  a  strict  settlement  of  real 
estate,  that  is,  a  settlement  with  at  least  one  life 
estate  followed  by  successive  estates  tail,  and  pro- 
visions appropriate  to  this  mode  of  devolution, 
constitutes  the  standard  form  of  the  latter  class  of 
settlement. 
Arrangement  of        ^q  order  obscrvcd  in  this  collection  of  prece- 

precedents.  ^ 

dents  will  be  the  following :  first  will  come  marriage 
settlements  of  personal  estate,  as  to  which  the  simi- 
larity of  their  general  objects  gives  rise  to  certain 
common  points  of  structure  and  detail,  not  exclud- 
ing a  very  great  amount  of  variation.  The  first 
precedent,  being  a  settlement  of  stock  with  the  usual 
clauses,  will  exhibit  this  kind  of  settlement  in  its 
form  of  greatest  simplicity  and  freedom  from  pecu- 
liarities occasioned  by  special  circumstances.  After 
the  marriage  settlements  of  personal  estate  will 
follow  a  few  examples  of  voluntary  settlements  of 
personalty.  Next  will  come  marriage  and  family 
settlements  of  real  estate  in  the  way  of  strict  settle- 
ment, in  the  structure  of  which  there  is  for  the  most 
part  a  considerable  degree  of  uniformity.  When  a 
marriage  settlement  is  limited  in  its  scope  to  pro- 
viding for  objects  within  the  marriage  consideration, 
namely,  the  wife  and  issue,  it  differs  somewhat  in 
its  fi^ame  fi-om  a  family  settlement,  which  usually 
prescribes  the  course  of  devolution  of  the  estate 
through  several  branches  of  the  family  in  succession. 
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and  in  consequence  requires  ancillary  provisions  of 
a  nature  more  elaborate  than  those  which  are  suffi- 
cient in  the  former  case ;  but  it  very  frequently 
occurs  that  a  settlement  of  real  estate  upon  mar- 
riage is  not  a  mere  marriage  settlement  in  the 
former  and  limited  sense  of  the  term,  but  is  in 
substance  a  family  settlement  made  upon  marriage, 
not  only  embracing  the  objects  within  the  marriage 
consideration,  but  having  a  much  wider  range ;  so 
that  in  practice  the  distinction  between  the  frame 
of  marriage  and  family  settlements  of  real  estate  is 
far  from  well  defined  The  precedents  of  strict 
settlements  will  be  followed  by  other  settlements 
of  a  miscellaneous  description,  of  real  estate,  and 
of  realty  and  personalty  together.  As  appoint- 
ments frequently  form  part  of  the  mechanism  of  a 
personalty  settlement,  and  disentailing  deeds  stand 
in  much  the  same  relation  to  many  settlements  of 
real  estate,  it  is  thought  convenient  to  include  in 
this  collection  some  precedents  of  appointments  and 
disentailing  deeds  (as  well  as  of  other  ancillary 
instruments),  the  disentailing  deeds  being  placed  at 
the  end  of  the  collection. 

It  is  proposed  in  this  Introduction  to  treat  of  the  Plan  of 

^      ^  ,  Intioductioii. 

frame  and  ordinary  clauses  of  marriage  settlements 
of  personal  estate,  and  of  strict  settlements  of  real 
estate ;  and  of  some  other  matters  referring  to 
particular  kinds  of  settlements  or  to  settlements 
generally. 
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Sect.  IL — Of  the  Frame  of  Settlejients  of 

Personal  Estate. 

Omeral  frame  ofsettlemmta  of  personal  estate — Order  of  parties 
and  of  recitals — Clauses  in  ordinary  settlements  of  personal 
estate .        .    Pages  9 — 14 

Usual  range  of  power  of  investment — Increased  latitude  according 
to  modem  practice — Besponsibilities  of  trustees  with  large  powers 
of  investment — Statutory  powers  of  investment — Lord  SL 
Leonards*  Acty  1859 — Amendment  Act  of  1860 — Lord  Oran- 
worth's  Act — Act  of  1867 — Effect  of  enactments — Former  rule 
a^  to  investment  by  trustees  in  the  absence  of  special  powers — 
Power  of  trustees  authorised  to  invest  in  the  funds  or  on 
Oovemment  securities — As  to  investment  in  Exchequer  bills — 
As  to  real  securities  in  Ireland — Discretion  as  to  title  and 
value  to  be  used  by  trustees  lending  on  real  securities — Invest- 
ments on  leasehold  and  chattel  real  securities — As  to  value  of 
property — As  to  mixing  trust  money  in  a  mortgage — Practice 
of  lending  trust  mofiey  upon  mortgage  without  disclosing  the 
■  trust — Frame  of  transfer  of  such  a  mmtgage — As  to  investments 
in  Bank  and  East  India  stock — Right  of  tenant  for  life  of  Bank 
Stock  to  bonuses — As  to  East  India  stock — Gor^truction  of  powers 
to  invest  in  "  Oovemment  securities  in  England^*  and  "  stocks 
in  the  foreign  funds^* — As  to  securities  to  bearer — Loans  on 
personal  security — Settlement  of  the  proceeds  of  land  directed 
to  be  sold  as  personal  estate — Power  to  invest  in  the  purchase 
of  land  to  be  held  as  personal  estate — Consent  to  making  or 
changing  investments — Duty  of  trustees  to  call  in  trust  monies 
invested  on  inadequate  security — Liability  of  trustees  neglecting 

to  invest  in  the  funds 14 — 67 

Trusts  for  application  of  income  during  lives  of  husband  and 
wife — Practice  as  to  first  life  interest — When  husband  is  in 
trade — Effect  of  disparity  of  fortune — Rule  restricting  wife 
from  recovering  arrears  of  her  separate  income — Grounds  of 
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Vie  rule — Arguments  for  precluding  recovery  of  arrears  for  a 
year — Frame  of  trust  for  wife^s  separate  use  without  power  of 
anticipation — What  expressions  give  rise  to  separate  estate — 
As  to  receipt  by  husband  of  wife's  separate  property — Origin 
of  restraint  on  anticipation —  What  expressions  restrain  an- 
ticipation— Extent  to  which  separate  use  and  restraint  on 
alienation  may  be  created — Savings  out  of  married  woman's 
separate  income — Trust  for  separate  use  should  be  confined  to 
the  joint  lives — Trust  of  income  for  survivor  for  life — Life 
interest  cannot  be  continued  after  bankruptcy  or  be  rendered 
tnaUenabUy  but  may  be  made  determinable  on  bankruptcy  or 
alienation — Construction  and  effect  of  gifts  over  on  bankruptcy 
oralienalion — Effectof  antecedent  bankruptcy — Protectiveopera- 
tion  of  gifts  over  on  bankruptcy  or  alienation — Limitations 
over  for  the  benefit  of  the  primary  object  and  others — Principle 
of  apportionment — Validity  of  trusts  for  division  of  income  to 
take  effect  on  bankruptcy — Conditions  of  exclusion  of  assignees 
or  trustees  in  bankruptcy — Extent  of  protection  capable  of  being 
given  to  husband's  life  interest — Frame  of  trusts  giving  to  the 
husband  determinable  and  protected  life  interest — Rule  that  a 
person  cannot  settle  his  own  property  so  that  it  shall  go  over  on 
bankruptcy — Does  not  apply  to  alienation — Invalidity  of  bond  or 
covenant  for  payment  of  money  on  bankruptcy — Exception  to 
the  extent  of  fortune  received  with  wife — Provision  in  the 
Bankruptcy  Act,  1869,  affecting  antenuptial  covenants  by  the 
husband  for  the  settlement  of  future  property .  .  68 — 141 
Power  of  appointment  and  trusts  in  favour  of  issue — Power 
should  include  remoter  issue  as  well  as  children — Power  should 
be  given  in  comprehensive  terms — As  to  formalities  required 
for  execution  of  power — Power  to  appoint  authorises  a  re- 
vocable  appointment — Power  to  survivor — Competence  of 
married  woman  to  execute  power — As  to  exercise  of  power  after 
partial  appointment — Frame  of  trust  for  children  in  default  of 
appointment — Appointment  does  not  exclude  from  share  of 
unappointed  funds — Hotchpot  clause — Advancement  and  main- 
tenance clauses — Whether  power  of  advancement  should  be 
confined  to  sons — Power  of  advancement  should  extend  to  vested 
shares  —  Importance  of  maintenance  clause  —  Principle  of 
allowing  maintenance  where  the  whole  class  is  presumptively 
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entitled — Statutory  power  in  Lord  OranwortKe  Act-^Frams 
of  trusts  for  maintenance  and  accumulation  .        .    141 — 180 

Ultimate  trusts  in  default  of  issue — Frame  of  trusts  in  default  of 
issue  as  to  wif^s  property — Frame  ofwife^s  power  of  appoint- 
ment— Wife's  power  of  appointment  should  apply  whether  she 
survive  ihe  husband  or  not — As  to  descr^tion  of  class  to  take 
in  default  of  appointment  by  wife        .        .        .    181 — 193 

Agreement  to  settle  other  and  after-acquired  property  of  wife — 
Effect  of  its  being  framed  as  an  agreement  and  declaration — 
Operation  when  the  covenant  is  by  the  husband  alone — Expres- 
sions from  which  covenant  will  be  inferred  to  be  by  husband 
alone — As  to  range  of  clause  for  settlement  of  after-acquired 
property — Questions  of  construction  as  to  what  is  within  clauses 
for  settlement  of  ctfter-acquired  property — Property  belonging 
to  the  wife  at  the  time  of  the  settlement — As  to  property  in 
which  the  wife  has  a  reversionary  or  contingent  interest  at  the 
time  of  the  settlement — As  to  property  which  remains  rever- 
sumary  during  the  coverture — Inferences  as  to  construction  in 
the  case  of  property  to  which  the  wife  is  entitled  in  possession 
or  escpectancy  at  the  date  of  the  settlement — As  to  after-acquired 
reversionary  interests — Frame  and  extent  of  covenant  in  this 
collection — As  to  conversion  of  property  within  covenant  for 
settlement — Frcperty  subject  to  wif^s  general  power  of  appomt-- 
ment  is  not  within  covenant  for  settlement — Life  interests  are  not 
within  covenant  for  settlement — As  to  trusts  by  reference  of 
after-acquired  property — As  to  covenants  for  the  settlement  of 
the  husbands  after-acquired  property — Enactment  in  Bank- 
ruptcy Act  1869 — As  to  giving  wifepotver  to  make  a  settlement 
on  a  future  marriage 194 — 222 

Trustees'  receipt  clause — Statutory  powers  to  trustees  to  give 
discharges — Power  under  Lord  St.  Leonards'  Act — Power 
under  Lord  Cranworth's  Act — Trusteet^  receipt  clause  super- 
seded— Power  to  apportion  blended  trust  funds,  settle  accountsy 
give  releases^  Ac 222 — 227 

Power  to  appoint  new  trustees  in  Lord  Granworih's  Act 
— Observations  on  the  statutory  power — Frame  of  power 
to  appoint  new  trustees  —  By  whom  power  given  to 
"  surviving "  trustees  is  exercisable  —  As  to  power  to 
"  surviving   or    continuing  "    trustees  —  "  Surviving^    con- 
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Unuingy  or  other  irualee  "  —  "  Trustee  declining  to  act " 
— As  to  events  in  which  power  is  exercisable — Absence 
abroad  no  disqualification  unless  permanent — Absence 
does  not  constitute  inability  to  act — Bankruptcy  or  outlawry 
constitutes  unfitness^  but  not  inability — Payment  into  Court  a 
retirement  from  the  trust — As  to  refusal  to  act — As  to  aug^ 
menting  number  of  trustees  on  appointment  under  a  power — 
As  to  reducing  number  of  trustees — Number  of  trustees  ap* 
pointed  by  Court — As  to  appointment  of  trustees  out  of  the 
jurisdictum — Female  trustee^ Responsibility  of  retiring  trustee 
cognisant  of  intended  breach  of  trust — As  to  directions  with 
respect  to  number  and  selection  of  trustees — Powers  of  trustees 
appointed  by  the  Court — Transfer  of  trust  estate  on  appoint- 
ment of  new  trustees — Whether  character  of  trustee  is  fuUy 
acquired  before  trust  estate  is  vested  .  .  .  227 — 246 
Trusteet^  indemnity  and  reimbursement  clauses — Trustees  not 
responsible  for  the  acts  of  others,  but  are  responsible  for  their 
own  want  of  diligence  —  Mistaken  importance  attached  to 
indemnity  clause — Special  additions  to  indemnity  clause — 
Powers  of  lending  and  purchasing  unth  less  than  a  marketable 
title — Right  of  trustees  to  reimbursement — Enactment  in  Lord 
SL  Leonard^  Act  as  to  indemnity  and  reimbursement  of 
trustees 246—252 


The  general  principles  regulating  the  frame  of  General  frame  of 

^  r  r  &  o  BettlementB  of 

assurances,  apply  of  course  to  settlements.  Thus,  persoiuj  estate, 
in  framing  a  marriage  settlement  of  personal  estate, 
such  recitals  will  be  introduced  as  are  necessary  to 
show  what  the  property  is  which  is  intended  to  be 
settled ;  the  agreements  for  the  marriage,  and  as  to 
the  nature  and  terms  of  the  settlement;  and  the 
performance  of  those  branches  of  the  agreement 
which  should  be  carried  into  eflfect  previously  to  the 
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execution  of  the  settlement,  as,  for  example,  the 
transfer  of  stock  or  assignment  of  monies  due  on 
securities  to  the  trustees,  or  the  effectuation  in  their 
names  of  policies  of  assurance.  The  witnessing 
parts  in  the  first  place  vest  in  or  secure  to  the 
trustees  such  property  as  has  not  been  previously 
vested  in  or  secured  to  them  (as  by  assigning  any 
monies  or  securities  not  previously  assigned  to  them, 
or  by  means  of  covenants  for  payment  of  money), 
and  then  proceed  to  the  declaration  of  the  trusts, 
with  reference  to  which  the  settlement  is  so  framed 
as  that  all  the  existing  interests  in  the  settled 
property  shall  remain  undisturbed  until  the  mar- 
riage (a).     Provisoes,  modifying  trusts,  for  the  most 


As  to  pover  of 
yarying  settle- 
ment before  mar- 
riage,  and  as  to 
rights  of  parties 
in  event  of 
marriage  not 
taking  place. 


f' 


•  Effect  of  in- 
validity of 
marriage. 


(a)  The  extent  to  which  the 
temis  of  the  contract  may  be 
varied  in  the  interval  between 
the  execution  of  the  settlement 
and  the  marriage,  and  to  which 
the  rights  incident  to  the  old 
dominion  of  the  parties  may 
be  exercised  in  the  event  of 
the  marriage  not  taking  place, 
does  not  appear  to  be  well 
settled.  See  Page  v.  HomCy 
9  Beav.  570,  11  Beav.  227, 
and  the  cases  there  cited; 
Mifford  V.  Beynolds,  16  Sim, 
130  ;  Thomas  v.  Brentmnj  15 
L.  J.  (Ch.)  420.  From  an 
extract  from  Pothier,  in  the 
reporter's  note,  9  Beav.  578, 
it  seems  that,  according  to 
the  civil  law,  all  matrimonial 


arrangements  operating  upon 
property  are  considered  to  be  ,Zl^  ^  A 
conditional  on  the  marriage  ^**---  ^  ^ 
taJdng  place,  and  are,  there  ^^  7^ 

fore,  wholly  null  as  upon  ^^ 
failure  of  the  condition, 
should  the  marriage  go  off. 
Questions  of  this  sort  are 
avoided  in  practice  by  the  set- 
tlements not  being  executed 
till  within  a  day  or  two  of  the 
marriage  ;  but  it  might  be  an 
improvement  on  the  existing 
practice  to  insert  a  primary 
trust  for  the  settlor  absolutely 
in  case  the  marriage  should 
not  take  place  within  a  speci- 
fied time.  *'As  to  the  effect  of 
a  settlement  in  contemplation 
of  a  marriage  which  is  invalid 


I 
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part  immediately  follow  the  trusts  to  which  they 
relate,  but  sometimes  it  is  more  convenient  to  place 
them  after  all  the  principal  trusts  in  order  not  to 
break  the  continuity  of  the  principal  declaration. 
This  is  a  matter  of  tact,  and  to  be  decided  accord- 
ing to  the  circumstances  in  each  particular  case. 
Similarly  as  to  covenants  for  title  to  and  for  assur- 
ance of  the  settled  property,  with  regard  to  which, 
when  different  intereste  are  aligned  by  different 
persons  by  the  same  deed,  the  most  convenient 
place  for  each  person's  covenants  seems  to  be  imme- 
diately after  his  own  assignment.  Declarations  of 
trust  of  any  funds,  the  trusts  of  which  it  is  conve- 
nient to  declare  by  reference  to  the  previous  trusts, 
are  usually  placed  towards  the  end  of  the  settle- 
ment; and  the  last  place  is  appropriated  to  those 
clauses  which  specially  relate  to  the  office  and  suc- 
cession of  the  trustees,  and  which,  in  reliance  upon 

for  want  of  compliance  with     that  this  trust  remained  in 


the  Marriage  Acts,  or  bj  rea-  force,  on  the  ground  that  the 

I                      son  of  the  parties  being  with-  word    "  marriage "   must    be 

in  the  prohibited  degrees  of  taken  to  mean  a  valid  and 

aflBnity,  see  Robinson  v.  Dkh-  effectual    marriage.     In    the 

ensony  3  Russ.  399 ;  Chapman  Court   below  the    settlement 

f  ^          ^^    y-  BradUt/j  33  Beav.  61,  on  was  held  to  be  void  on  the 

j^^^   /  X  \  apP->  1^  J^'^-  N-  S.  5,  88  L.  J.  ground  of  the  feilure  or  ille- 

jL^  7/  I  (^^'^  ^^^»  where  the  settle-  galitj  of  the   consideration. 

/^  ment  was  upon  the  marriage  See,  also,  CouUon  v.  Allison, 

of  a  man  with  his  deceased  2  Gif.  279,  2  De  G.  F.  &  J., 

wife's   niece,   and    contained  621,   where    the     deed   was 

the  usual  trust  for  the  settlor  postnuptial;  Sealey.Loumdes, 

till  the  marriage,  and  it  was  Weekly  N.  1868,  25. 

held  by  the  Lords  Justices  ^      ^ ^^ 
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recent  statutory  enactments,  are  in  this  collection 
brought  into  a  very  narrow  compass. 
Order  of  i»rtie8  As  to  the  Order  of  the  parties  to  marriage  settle- 
ments, it  seems  convenient  that,  as  a  general  rule, 
the  intended  husband  should  be  named  as  party  of 
the  first  part,  and  the  intended  wife  as  party  of  the 
second  part.  The  recital  of  the  intention  to  marry 
is,  by  some  draftsmen,  made  the  first  recital,  and 
the  practice  is  fi-equently  convenient,  but  in  per- 
haps the  majority  of  cases  it  is  better  to  adhere  to 
the  general  rule,  prescribing  the  order  of  time  as 
that  which  should  be  followed  in  the  arrangement 
of  recitals.  If,  as  sometimes  happens,  the  circum- 
stances are  such  as  not  to  require  any  other  recital, 
the  recital  of  the  intention  to  marry  may  also  be 
dispensed  with,  and  the  intended  marriage  be  no- 
ticed in  the  first  witnessing  part  as  the  consideration 
for  the  settlement 
ciauaes  in  oidi-  An  Ordinary  settlement  upon  marriage  of  per- 
o^raonid^^^     soual  cstatc  (say  a  sum  of  stock),  in  its  most  usual 

form,  comprises  clauses  of  the  following  description, 
arranged  in  the  order  in  which  they  are  here  men- 
tioned; namely,  a  power,  mostly  exercisable  with 
the  consent  of  the  husband  and  wife,  or  the  sur- 
vivor, and  after  the  death  of  the  survivor  at  the 
discretion  of  the  trustees,  for  varying  the  invest- 
ment of  the  trust  property,  within  specified  limits 
of  investment ;  trusts  of  the  income  for  the  benefit 
of  the  husband  and  wife  during  their  lives ;  trusts 
for  the  issue,  as  to  which  the  most  eligible  descrip- 
tion of  trust  seems  to  be  for  division  among  the 
issue  (including,  not  only  children,  but  also  remoter 


estate. 
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descendants)  according  to  the  appointment  of  the 
husband  and  wife  or  the  survivor ;  and  in  default 
of  appointment,  for  sons  attaining  twenty-one,  and 
daughters  attaining  that  age  or  marrying,  equally, 
with  the   addition   of  what   is   called  a  hotchpot 
clause,   that    is,   a   clause    charging  the   children, 
upon  a  division  of  the  unappointed  property,  with 
the  amount  of  previous  appointments  in  favour  of 
them  or  their  issue  respectively ;  a  power  for  the 
trustees,  after  the  death  of  the  husband  and  wife, 
or  previously,  with  consent,  to  advance  part  of  the 
portions  of  children   (sometimes  confined  to  sons 
only),  in  anticipation  of  the  regular  time  of  pay- 
ment ;   a  trust  for  maintenance  of  infant  children 
after  the  death  of  the  parents,  with  a  direction  for 
the  accumulation  of  surplus  income  ;  ultimate  trusts 
fixing  the  destination  of  the  settled  property  in  de- 
fault of  issue  of  the  marriage  ;  and  finally,  what  are 
called   receipt  and  trustee   clauses,  as    to  which, 
according  to  former  practice,  the  object  of  the  receipt 
clause  was  to  enable  payments  to  be  safely  made  to 
the  trustees  by  dispensing  with  the  operation  of  the 
rule  rendering  persons  responsible  for  the  application 
of  money  paid  by  them,  otherwise  than  to  the  bene- 
ficial owner ;    and  the  trustee   clauses    comprised 
provisions  for  the  succession  of  trustees,  the  transfer 
of  the  trust  property  to  the  trustees  for  the  time 
being,  and  for  the  indemnity  of  the  trustees  and  the 
payment   of   their    expenses.      In  this   collection, 
in     reliance    on    the     enactments    contaiaed     in 
22  &  23  Vict.  c.  35,   and  23  &  24  Vict.  c.   145, 
commonly  referred  to  as  Lord  St  Leonards'  and 
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UbtiaI  range  of 
power  of  invest- 
ment. 


Increased 
latitude  accord- 
ing to  modem 
practice. 


Lord  Cranworth's  Acts,  the  receipt  clause  is  omitted 
and  the  trustee  clauses  are  much  shortened.  Each 
of  the  several  constituent  parts  here  mentioned 
of  an  ordinary  personalty  settlement,  as  well  as 
some  other  clauses  of  frequent  occurrence,  though 
not  included  in  the  above  enumeration,  will  require 
special  notice. 

Until  recently  the  range  of  investment  habitu- 
aUy  given  to  trustees  was  very  limited,  being  in 
general  restricted  to  the  public  funds,  or  Govern- 
ment or  real  securities  in  England  or  Wales  (6) ; 
and  in  some  cases,  as,  for  example,  in  the  common 
case  of  a  power  of  sale  of  settled  lands,  with  a  direc- 
tion for  the  investment  of  the  proceeds  in  the  pur- 
chase of  other  lands  to  be  settled  to  the  like  uses, 
and  a  power  for  interim  investment,  it  is  conceived 
that  the  range  of  interim  investment  has  hitherto 
continued,  in  ordinary  practice,  limited  as  above 
mentioned  (c).  Owing,  however,  as  may  be  pre- 
sumed, to  the  great  multiplication  of  investments 
producing  a  higher  rate  of  interest  than  the  funds, 


ft 


The  word 
''England,' 
includes  Wales 
and  Berwick. 


•  Powers  of 
investment 
under  statutes 
authorising 
iuTestments. 


(b)  The  Act  20  Geo.  II.  c. 
42,  s.  3,  declared  and  enacted 
that  in  all  cases  where  the 
Eingdom  of  England,  or  that 
part  of  Great  Britain  called 
England,  hath  been  or  shall 
be  mentioned  in  any  Act  of 
Parliament,  the  same  has  been 
and  shall  be  taken  to  compre- 
hend the  dominion  of  Wales 
and  town  of  Berwick.    The 


statute  may  probably  be  re- 
garded as  declaratory  of  the 
legal  meaning  of  the  word 
"England,"  and  there  seems 
little  doubt  that  it  has  now 
an  equally  extensive  significa- 
tion in  other  legal  documents 
as  in  Acts  of  Parliament. 

•(c)  Of  this  description  was 
the  form  usually  given  by  sta- 
tutes, the  objects  of  which 
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with  little  (if  any)  diflFerence  in  point  of  safety,  and 
more  easily  acquired  and  transferred  than  mortgages 
of  land,  it  has  become  the  modem  practice  to  allow 
a  much  greater  latitude  as  to  the  investment  of 
trust-money.  It  cannot  be  asserted  that  the  old 
practice  as  to  investment  has  been  replaced  by 
any  other  equally  precise  and  general ;  as  modem 
instruments  present  every  variety  in  the  power  of 
investment,  from  strict  hmitation  to  the  Govern- 
ment fands,  to  the  utmost  latitude  of  selection  that 
could  be  exercised  by  an  absolute  owner ;  but  the 


rendered  it  necessary  to  provide 
for  the  interim  inyestment  of 
monies.  Thns,  monies  paid 
into  the  Court  of  Chancery 
under  the  Lands  Clauses  Con- 
solidation Act  (8  Vict.  c.  18), 
are,  by  the  70th  section  of 
that  Act,  authorised  to  be  in- 
vested, upon  the  order  of  the 
Court  of  Chancery,  in  the 
purchase  of  3  per  cent.  Con- 
solidated, or  3  per  cent.  Re- 
duced Bank  Annuities,  or  in 
Oovemment  or  real  securities. 
As  the  leaning  of  the  Court  was 
strongly  against  sanctioning 
an  investment  on  real  security 
{Ex  parts  Franklyn,  1  De  G. 
&  Sm.  528 ;  Barry  v.  Mar- 
rioit,  2  De  6.  <&  Sm.  491  ;  and 
per  Turner f  L.  J.,  in  Baud  v. 
Fardell,  7  De  G.  M.  &  G.  633), 
this  branch  of  the  power  of  in- 


vestment was  in  practice  rarely 
exercised ;  but  in  Ex  parte  the 
Bean  and  Canons  of  the  College 
of  Christ  in  Manchester^  1 0  Jur. 
1091,  the  Court  permitted  a 
sale  of  stock  in  which  land 
belonging  to  a  collegiate  body 
had  been  invested  under  a 
Railway  Act,  and  a  re-invest- 
ment upon  mortgage.  The 
decision  in  this  case  appears 
to  have  turned  on  the  circum- 
stance that  the  collegiate  body 
were  dealing  with  their  own 
property,  and  it  may  be 
doubted  whether  a  similar 
transposition  would  have  been 
made  had  the  fund  been, 
strictly  speaking,  a  trust  fund. 
Now,  however,  the  range  of  in- 
vestment open  to  the  Court  as 
well  as  to  trustees  is  much  en- 
larged. See  infra,  pp.1 9,  etseq. 


16 


SETTLEMENTS. 


fom,  which  in  these  precedents  is  intended  as  the 
standard  form,  and  is  su^ested  for  the  use  of  the 
draftsman,  when  his  instructions  do  not  prescribe 
any  other,  admite"  of  investment  in  the  funds  and 
Government  securities  of  the  United  Kingdom,  or 
India,  or  any  colony  or  dependency  of  the  United 
Kingdom,  upon  real  or  leasehold  securities  in 
England,  Wales,  or  Ireland,  and  in  the  stocks  or 
shares  (d),  or  upon  the  debentures,  mortgages,  or 
securities,  of  any  corporation,  company,  or  public 
body,  municipal,  commercial,  or  otherwise,  in  the 
United  Kingdom,  or  India,  or  any  colony  or  de- 
pendency of  the  United  Kingdom ;  thus,  in  fact, 
extending  the  powers  of  the  trustees  in  Uns  respect 
to  most  descriptions  of  investment  or  security  within 
the  protection  of  the  law  of  England  or  any  British 
dependency,  and  calculated  to  circulate  in  the  Eng- 
lish market  for  investments.  The  security  of  land 
in  Scotland  is  excluded,  in  consequence  of  the  dif- 
ference of  the  laws  applicable  to  real  estate  in  the 
two  countries  rendering  it  in  general  undesirable 
that  money  held  under  a  trust  created  in  England, 


(d)  In  Consterdine  v.  Con- 
€terdtne,  31  Beav.  330,  a  power 
to  invest  "upon  the  stocks, 
shares,  or  secnrities  of  any 
company  incorporated  and 
paying  a  dividend,"  was  held 
to  anthorise  the  purchase  of 
preference  railway  stock,  pay- 
ing a  fixed  dividend  in  per- 
petuity. In  Harris  v.  Harris, 
29    Beav.   107,  it  was  held 


that  a  power  to  invest  "on 
the  security  of  the  ftinds  of 
any  company  incorporated  by 
Act  of  Parliament"  did  not 
anthorise  an  investment  in 
Great  Northern  preference 
shares.  It  was  said  that  this 
was  not  such  a  security  as 
debentures  would  be ;  but  it 
was,  in  fact,  embarking  in  the 
speculation  of  the  railway. 
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should  be  so  invested.  On  the  other  hand,  the 
power  is  framed  so  as  not  only  to  comprise  invest- 
ments on  the  security  of  the  debentures  of  railway 
and  other  public  companies,  which,  with  the  gua- 
ranteed and  preferential  stocks  and  shares  of  such 
companies,  were  the  forms  of  investment  in  favour 
of  which  the  relaxation  of  practice  was  first  intro- 
duced, but  also  to  admit  of  loans,  upon  rates  sanc- 
tioned by  public  or  local  Acts  of  Parliament,  to 
municipalities,  Boards  of  Health,  Burial  Boards, 
and  commissioners  charged  with  the  execution  of 
public  works, — a  form  of  investment  often  both 
advantageous  and  enjoying  considerable  local  po- 
pularity. 

When  a  large  measure  of  liberty  in  the  choice  of  Kespondbiuties 

^  °     ^  /  of  iraste€8  with 

investments  is  given  to  trustees,  it  becomes  incum-  iM«e  powers  of 

,  ,      inTestinent. 

bent,  for  the  due  performance  of  the  duties  of  their 
Ixust,  that,  with  the  freedom  of  ownership,  they 
should  also  take  upon  themselves  the  exercise  of 
discretion  which  a  prudent  owner  employs  in  the 
investment  of  his  own  means.  When  the  public 
funds  and  mortgages  are  the  only  authorised  invest- 
ments, there  is  comparatively  little  occasion  for  the 
exercise  of  the  trustees'  judgment ;  but  the  power 
of  selection  may  be  an  onerous  one,  not  unattended 
with  legal  as  well  as  moral  responsibility,  when  the 
field  is  Jarge  (e).     Under  such  circumstances,  too, 

{e)  See  Consterdme  v.  Con--  aathoriaed  by  the  power,  must 

iUrdmSj  31  Beav.  880,  snpra,  make  eyery  necessary  inquiry 

p.  16,  note  ((Q,  where  it  was  aad  satisfy  themselyes  that  it 

said  that  the  trustees,  before  was  really  a  solyent  compuiy.  ^         / 

they  invested  in  any  company       J*  ^^x:^i^  r  ^^^i-^^*^/^  /^  y 

/LyV,*^*  JZ^i    rv^    //^*^   ^T7i  A-^C 
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Duty  of  trasteee 
to  consult  the 
interests  of  all 
the  oestois  que 
trust  in  making 
inTestments. 


the  trustees  may  be  exposed  to  solicitations  to  make 
investments  not  prohibited  by  the  letter  of  the  trust, 
but  contrary  to  their  judgment  and  their  views  of 
expediency,  and  of  the  protection  due  to  the  in- 
terests committed  to  their  charge  (/).  It  is  believed 
that,  on  these  grounds,  many  persons  would  decline 
to  accept  the  office  of  trustee  where  the  trust  gives 
a  large  latitude  as  to  investments.  On  the  other 
hand,  it  is  obvious  that  the  efficient  performance  of 
the  trusts  requires  a  higher  standard  of  capacity  on 
the  part  of  the  trustee,  more  prudence,  and  a  better 
acquaintance  with  current  business,  than  where,  in 
the  important  point  of  the  investment  of  the  trust 
property,  selection  is  precluded  by  the  terms  of  the 
trust.  The  greater  confidence  requiring  to  be  re- 
posed in  the  trustees,  with  the  difficulty  of  procuring 
and  keeping  up  the  succession  of  trustees  adequately 
qualified,  and  willing  to  assume  duties  of  a  speciaJly 
onerous  and  responsible  character,  constitutes  the 
objection  to  giving  large  powers  of  investment  ap- 
proximating to  those  of  an  absolute  owner ;  but  the 
unquestionable  fact  of  the  widely  difiused  pre- 
ference for  such  powers,  seems  to  show  that  these 


(/)  A  tmstee  making  an 
inyestment  of  an  anthorised 
description,  is  bound  to  have 
regard  to  the  rights  and  inter- 
ests of  all  parties  concerned ; 
and  if  it  appear  that  he  has 
made  the  inyestment  at  the 
instance  and  for  the  benefit  of 
gne  or  more  of  the  cestnis  que 
tmst,  without  haying  regard 


to  the  interests  of  the  others, 
and  loss  has  resulted  from  the 
inyestment,  that  is  a  breach 
of  trust  for  which  he  and  his 
estate  will  be  made  respon- 
sible. (See  per  Turner^  L.  J., 
in  JSabff  y.  Ridehalgh^  7  De 
G.  M.  &  G.  108,  109  ;  and 
in  Baud  y.  FardeUj  id.  684.) 
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objections  are  outweighed  by  the  desire  that  money 
intended  for  the  purpose  of  family  provision  should 
be  employed  to  the  best  advantage.  Considerations 
connected  with  the  settled  property  may  sometimes 
be  of  weight  in  determining  the  latitude  of  invest- 
ment. Thus,  suppose  the  sum  to  be  settled  is  of 
very  large  amoimt,  the  circumstance  that,  if  in- 
vested in  stocl^  the  income  will  be  sufficient  for 
the  reasonable  wants  of  a  family,  may  be  a  motive 
for  confining  the  power  of  investment  to  the  funds ) 
or,  at  all  events,  for  strictly  excluding  all  invest- 
ments of  a  speculative  character  by  which  a  higher 
income  might  be  sought  at  the  expense  of  the  safety, 
the  steadiness  in  value,  or  the  convertibility  of  the 
principal. 

The  expediency  of  trustees  having  comprehensive  statntoiy  powers 

,  ,  °^  invortment. 

powers  of  investment  has  received  the  recognition 
of  the  legislature  in  several  recent  enactments,  by 
which  the  powers  of  trustees  as  regards  the  range 
of  investment  open  to  them  are  now  regulated, 
so  far  as  not  otherwise  provided  by  the  instru- 
ment creating  the  trust.  It  is  thought  that  the 
most  convenient  plan  to  be  here  pursued  will  be, 
first  to  state  the  provisions  of  the  Acts  in  ques- 
tion, and  then  to  give  a  short  sketch  of  the  law  as 
to  the  powers  and  duties  of  trustees  in  relation 
to  the  investment  of  the  trust  property,  noticing 
the  modifications  introduced  by  the  recent  ena^t- 
ments. 

« 

By    22   &   23  Vict.  c.  35    (Lord   St  Leonards'  Lonist 

LeonarcU'  Act, 

Act,  which  received  the  Royal  assent  on  the  13th  i859. 
August,  1859),  it  is  enacted  (s.  32),  that  "When 

0  2 


of  1860. 
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a  trustee,  executor,  or  administrator  shall  not  by 
some  instrument  creating  his  trust  be  expressly  for- 
bidden to  invest  any  trust  fund  on  real  securities 
in  any  part  of  the  United  Kingdom,  or  on  the  stock 
of  the  Bank  of  England  or  Ireland,  or  on  East  India 
stock,  it  shall  be  lawful  for  such  trustee,  executor, 
or  administrator  to  invest  such  trust  fund  on  such 
securities  or  stock,  and  he  shall  not  be  liable  on  that 
account  as  for  a  breach  of  trust,  provided  that  such 
investment  shall  in  other  respects  be  reasonable  and 
proper/' 
Amendment  Act       The  Amendment  Act  of  23  &   24  Vict,  c,  38 

(Royal  assent  23rd  July,  1860)  (gr),  s.  10,  empowers 
the  Lord  Chancellor  of  England  and  of  Ireland  respec- 
tively (with  the  advice  and  assistance  of  the  other 
Judges  therein  mentioned),  to  make  general  orders 
from  time  to  time  as  to  the  investment  of  cash 
under  the  control  of  the  Court  either  in  the  £3 
per  cent.  Consolidated,  or  Reduced,  or  New  Bank 
Annuities,  or  in  such  other  stocks,  funds,  or  secu- 

ig)  This  and  the  preceding  B%U,  1  De  G.  P.  &  J.  5S)  ; 
Acts  are  frequently  referred  to  and  the  amendment  Act,  as 
as  Lord  St.  Leonards'  Acts,  as  originally  introduced,  con- 
haying  been  promoted  by  his  tained  a  claose  repealing  the 
Lordship ;  bat  clanse  82  of  the  section  in  question,  which 
first  Act  was  added  in  its  pas-  clause,  however,  was  struck 
sage  through  the  House  of  out,  and  the  clause  above 
Gommons,  and  is  disavowed  mentioned  substituted,  where- 
by his  Lordship  (Eeal  Prop,  by  a  further  step  was  taken  in 
^  Stats.  2nd  rf.  323  ;  Handy  the  direction  of  enlarging  the 
Book,  8th  ed.  272;  and  see  powers  of  trustees,  and  the 
per  Lord  OampheUy  in  Ss  Coins  previous  enactment  was  made 
Valley  and  HaUtead  JRaUtvay  retrospective. 
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• 

rities  as  they  shall  see  fit ;  and  empowers  the  Lord 
Chancellor  in  England  and  Ireland  to  make  orders 
(upon  petition),  for  the  conversion  of  £3  per  cent 
Bank  Annuities  in  Court  into  any  such  other  stocks, 
fiinds,  or  securities,  upon  which,  by  any  such  general 
order,  cash  under  the  control  of  the  Court  may  be 
invested ;  s.  11  of  the  same  Act  enacts  that  "  When 
any  such  general  order  as  aforesaid  shall  have  been 
made,  it  shall  be  lawful  for  trustees,  executors,  or 
administrators  having  power  to  invest  their  trust 
funds  upon  Government  securities,  or  upon  Par- 
liamentary stocks,  funds,  or  securities,  or  any  of 
them,  to  invest  such  trust  funds,  or  any  part  thereof, 
in  any  of  the  stocks,  funds,  or  securities,  in  or  upon 
which  by  such  general  order  cash  under  the  control 
of  the  Court  may  from  time  to  time  be  invested ; 
and  s.  12  provides  that  clause  32  of  22  &  23 
Vict.  c.  35,  shall  operate  retrospectively  {h).  A 
general  order  made  under  this  Act  (1st  Feb.,  1861) 
directs  that  "  Cash  under  the  control  of  the  Court 
may  be  invested  in  Bank  stock.  East  India  stocky 
Exchequer  bills,  and  £2  IO5.  per  cent.  Annuities, 
and  upon  mortgage  of  freehold  and  copyhold  estates 
respectively  in  England  and  Wales,  as  well  as  in 
Consolidated  £S  per  cent,  annuities.  Reduced  and 
New ; "  and  also  directs  service  of  every  petition  for 

(A)  That  is  to  Bay,  the  clause  Witt,    27    Bear.    579,    that    . 

is  thrown  back  on  instruments  clause    82    of    the   original 

previously  executed  {Hume  v.  Act    was   not    retrospective. 

Biehardson,  4    De  G.  F.  &  See,    however,    Bs   Simaan'a 

J.  29,  33.    It  had  been  pre-  Trusts,  IJ.  &  H.  89. 
viously  decided  in  Rs  MiM 
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LordCranwoxth's 
Act. 


Qeneral  order 
in  Ireland. 


conversion  of  £3  per  cents,  into  any  other  of  the 
above-mentioned  investments  upon  the  tnisteies 
and  such  persons,  if  any,  as  the  Court  shall  think 
fit  (t). 

Reference  must  also  be  made  to  23  &  24  Vict, 
c.  145  (Lord  Cranworth's  Act,  Royal  assent  28th 
August,  1860),  s.  25,  enacting  that, "  Trustees  having 
trust  money  in  their  hands  which  it  is  their  duty 
to  invest  at  interest  shall  be  at  liberty  at  their 
discretion  to  invest  the  same  in  any  of  the  Parlia- 
mentary stocks,  or  Public  funds,  or  in  Government 
securities,  and  such  trustees  shall  also  be  at  liberty 
at  their  discretion  to  call  in  any  trust  funds  in- 
vested in  any  other  securities  than  as  aforesaid,  and 
to  invest  the  same  on  any  such  securities  as  afore- 
said, and  also  from  time  to  time  at  their  discretion 
to  vary  any  such  investments  as  aforesaid  for  others 


(t)  A  general  order  made 
under  the  same  Act  by  the 
Irish  Court  of  Ohancery  on  the 
24th  May,  1861,  directs  that 
cash  under  the  control  of  the 
Court  may  be  invested  in  Bank 
of  Ireland  Stock  or  upon  mort- 
gage of  freehold  or  copyhold 
estates  in  Ireland,  as  well  as 
in  New  £3  per  Cents,  and 
Consols.  Orders  had,  pre- 
viously to  the  General  Order 
of  the  1st  February,  1861, 
been  made  under  the  autho- 
rity of  22  &  23  Vict  c.  35,  s. 
32,  for  the  conyersion  of  funds 
in  Court  from   the  £B  per 


Cents,  into  Bank  Stock  (Mofi' 
tefiore  v.  Gfuedalla,  Lord  Chanc, 
8th  Nov.  1860 ;  Cohen  v.  Wo- 
ley,  9  W.  K.  137,  7  Jur.  N. 
S.  937).  As  to  whether  the 
above-mentioned  enactments 
and  orders  apply  to  ftmds  paid 
into  Court  under  Acts  pre* 
scribing  a  particular  mode  of 
investment,  see  Re  Briscoe^  4 
N.  B.  311  (where  the  fimd 
was  paid  in  under  the  Lands 
Clauses  Consolidation  Act) ;  Rb 
Bimmgham  Bluecoat  School, 
L.  B.  1  Eq.  632,  35  Beav. 
345 ;  Be  Adams,  Weekly  N. 
1868,  58  (under  special  Acts). 
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of  the  same  nature ;  provided  always  that  no  such 
original  investment  as  aforesaid  (except  in  the 
£3  per  cent.  Consolidated  Bank  Annuities),  and 
no  such  change  of  investment  as  aforesaid  shall  be 
made  where  there  is  a  person  under  no  disabihty 
entitled  in  possession  to  receive  the  income  of  the 
trust  fund  for  his  life  or  for  a  term  of  years  deter- 
minable with  his  life,  or  for  any  greater  estate, 
without  the  consent  in  writing  of  such  person  ;  by 
8.  32  the  powers  given  by  the  Act  may  be  excluded 
by  express  declaration,  and  are  to  be  subject  to  any 
variations  or  limitations  contained  in  the  instru- 
ment ;  and  by  s.  34  the  Act  is  not  to  be  retro- 
spective (k). 

The  Act  30  &  31  Vict.  c.  132  (Royal  assent,  Act<j£i867. 
20th  August,  1867),  after  reciting  the  32nd  section 
of  22  &  23  Vict.  c.  35,  enacts  (s.  1),  that  the 
words  "  East  India  stock  "  in  that  Act  shall  include 
as  well  the  East  India  stock  which  existed  pre- 
viously to  the  13th  August,  1859,  when  the  Act 
received  the  Royal  assent,  as  East  India  stock 
charged  on  the  revenues  of  India  and  created  under 
any  Act  or  Acts  of  Parliament  which  received  the 
Royal  assent  on  or  after  the  13th  August,  1859 ; 

{k)  Having  regard  to  the  hands  it  was  anticipated  that 

much  more  extensiye  powers  the  d2nd  section  of  22  &  28 

contained  in  Lord  St.  Leo-  Yict.  c.  85  would  be  repealed 

nards'  Acts,  no  better  reason  (as    originally  contemplated, 

is  apparent  for  the  introdnc-  see  supra,  p.  20,  note  (j)  ), 

tion  of  clause  25  into  Lord  and  that  the  clause  in  Lord 

Granworth's  Act  than  the  con-  Granworth's  Act  was  intended 

jectnre  that  when  the  latter  as  snbstitntionaL 
statute  left   the  draftsman's 
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and  that  it  shall  be  lawful  for  every  trustee,  exe- 
cutor, or  administrator  to  invest  any  trust  fund  in 
his  possession  or  under  his  control  in  the  stock 
created  by  the  last-mentioned  Act  or  Acts  to  the 
same  extent  and  for  the  same  purposes  and  objects 
as  he  could  invest  such  trust  fund  in  the  East  India 
stock  which  existed  previously  to  the  13th  August, 
1859  (Z) ;  by  s.  2  of  the  same  Act  it  is  provided 
that  "  It  shall  be  lawful  for  any  trustee,  executor, 
or  administrator  to  invest  any  trust  fund  in  his  pos- 
session or  under  his  control  in  any  securities  the 
interest  of  which  is  or  shall  be  guaranteed  by  Par- 
liament, to  the   same    extent   and   in    the    same 


(l)  This  enactment  was 
passed  in  consequence  of  the 
doubt  raised  in  the  case  of  Be 
CoUie  Valley  and  HaUieadBaiU 
ioay  Bill  (Johns.  528,  1  De 
G.  F.  &  J.  53),  as  to  whether 
the  description  of  East  India 
stock  contained  in  Lord  St. 
Leonards'  Act  was  specific, 
and  confined  to  the  old  10^ 
per  cent.  East  India  stock,  or 
generic,  so  as  to  embrace  the 

5  per  cent,  stock  created 
nnder  22  &  23  Yict.  c.  39, 
which  was  passed  on  the  same 
day  as  Lord  St.  Leonards' 
Act,  and  other  loans  raised  on 
the  credit  of  the  goyemment 
of  India.  Further  East  India 
loan  Acts  are  23  &  24  Yict. 
c.  180, 24  &  25  Vict.  c.  25, 82 

6  83  Yict  c.  106.  Neither  the 


old  10^  per  cent,  nor  the  new 
stocks  have  the  guarantee  of 
the  imperial  exchequer,  but 
the  dividend  of  the  former  is 
a  first  charge  on  that  part  of 
the  Indian  revenue  which  is 
remitted  to  Great  Britain,  and 
the  stock  is  protected  by  the 
accumulation  of  a  security 
fund  formed  under  8  &  4  Will. 
4,  c.  85,  ss.  14  et  seq.  It  is 
redeemable  at  any  time  after 
April,  1874,  on  payment  of 
£200  for  eyery  £100  stock. 
(See  s.  12.)  In  the  case  above 
referred  to,  the  sanction  of  the 
Court  to  the  inyestment  in  the 
new  stock  was  refused  on  gene* 
ral  grounds,  without  deciding 
the  question  arising  on  the 
terms  of  the  Act  The  con- 
struction of  the  General  Order 
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maimer  as  he  may  invest  such  trust  fond  in  such 
securities  as  aforesaid  "  (?n). 
With  reference  to  the  above  enactments,  it  is  to  Effect  of 

.  enactments. 

be  observed  generally — ^first,  that  they  impose  on 
the  author  of  a  trust  who  desires  to  restrict  his 
trustees  to  a  range  of  investment  less  comprehen- 


of  the  Ist  of  February,  1861, 
may  be  open  to  the  same 
doubt  as  to  the  meaning  of 
''  East  India  stock"  as  the  Act 
of  1859,  and  this  doubt  re- 
mains untouched  by  the  recent 
Act  In  Green  v.  Angell 
(Weekly  N.  1867, 305),  it  was 
unsuccessfully  contended  that 
stock  of  an  Indian  railway 
bearing  interest  at  5  per  cent, 
charged  on  the  reyenues  of 
India,  was  "  East  India  stock 
charged  on  the  revenues  of 
India  "  within  the  Act  of  1867. 
It  may  be  thought  that  the 
point  was  hardly  arguable. 

(m)  It  is  clear  from  the 
context  that  the  word  *'  secu- 
rities **  is  used  in  this  section 
in  the  general  sense  of  invest- 
mentsy  and  not  in  the  nar- 
rower sense  in  which  it  has 
been  considered  to  exclude 
stock.  See  HarrU  y.  Harris^ 
29  Beav.  107.  •In  addition 
to  the  statutory  powers  of 
investment  mentioned  in  the 
text,  it  is  provided  by  the 
Improvement  of  Land  Act^ 


1864  (27  &  28  Vict.  c.  114), 
s.  60,  that  all  trustees  and 
others  who  may  be  directed 
or  authorised  to  invest  any 
money  on  real  security,  shall 
(unless  the  contrary  be 
provided  by  the  instru- 
ment) have  power  at  their 
discretion  to  invest  money  in 
the  charges  created  under  the 
Act  or  on  mortgages  thereof; 
and  by  the  Mortgage  Deben- 
ture Act,  1865  (27  &  28  Vict. 
c.  78),  s.  40,  that  in  all  cases 
in  which  by  the  instrument 
creating  the  trust,  trustees  have 
a  general  power  to  invest  "  in 
or  upon  the  security  of  shares, 
stocks,  mortgages,  bonds,  or 
debentures  of  companies  in- 
corporated by  or  acting  under 
the  authority  of  an  Act  of 
Parliament,"  they  may  invest 
on  the  security  of  mortgage 
debentures  issued  under  the 
Act,  which  are  required  to  bo  *  Other  enact- 
registeredintheOfBlceofLand  myestmentB. 
Registry,  and  are  founded  on 
securities  also  registered  in 
that  office. 
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sive  than  the  statutory  powers  the  necessity  of 
expressly  forbidding  investment  upon  securities 
other  than  those  specifically  authorised ;  secondly, 
that  the  11th  section  of  the  Amendment  Act  of 
1860  has  apparently  the  efiect  of  enabling  trustees 
whether  in  England  or  Ireland  to  invest  in  any  of 
the  Court  securities  of  either  country ;  thirdly, 
that  the  general  result  of  the  Acts^  appears  to  be, 
that  the  securities  in  which  trust  funds  may  now 
be  invested,  in  the  absence  of  express  prohibition, 
comprise  all  the  permanent  pubUc  funds  and 
Government   securities  of   the   United   Kingdom, 


/ 


2.    freehold  or  copyhold  securities  in  England,  Wales, 


./. 


\    and  Ireland,  real  securities  in  Scotland,  •  the  stock 

' .  of  the  Banks  of  England  and  Ireland,  the  old  and 

/"^new  East   India  stocks,  and  investments   coming 

under   the   description   in  the   Act    of   1867,   of 

/    "securities  the  interest  of  which  is  guaranteed  by 

Parliament  "  (n) ;  and  fourthly,  that  there   seems 

no  reason  to  doubt  that  in  making  an  investment 

under  the  statutory  powers,  the  same  consents  are 

required  that  would  be  required  to  an  investment 

within  the  terms  of  the  trust  (o).     The  extensive 

changes  introduced  by  the  enactments  above  referred 

to,  though  in  some  respects  open  to  objection  on 

(n)  See   the   observationB  23  Vict.  c.  35,  applies  only 
infra,    with    respect   to   the  to  enlarge  the  power  of  in- 
different clasBes  of  investments  vestment  where  there  is  power, 
above  mentioned.  independently  of  the^  Act,To 
As  to  abeenoe  of       {o)  In  Bb  Warde^  2  J.  &  H.  make  some  investment,  and 
^Z^^  /l91  (December,  1861),  it  was  that  in^nch  as  under  the 
/    held  that  section  32  of  22  &  settlement  in  that  case  (dated 
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principle,  show  a  course  of  action  on  the  part  of  the 
Legislature  in  harmony  with  the  ordinary  prepos- 
sessions of  settlors  ;  land  it  must  be  considered  that 
any  future  alteration  in  this  respect  is  more  likely 
to  result  in  increased  latitude  than  in  any  return  to 
former  restrictions. 

The  rule  previous  to  the  recent  Acts  was,  that  Former  mie  as 

^  ^  ^     to  mvestanent 

in  the  absence  of  any  direction  as  to  investment,  it  ty  trustees  in 

*^  ^  the  absence  of 

was  the  duty  of  trustees  to  lay  out  all  monies  which  special  powers. 
came  to  their  hands  in  the  £3  per  cent.  Bank 
Annuities,  in  which,  as  the  safest  and  most  perma-  ^^^f-  s^  >.  .^  v^  '-«'•;  • 
nent  fund,  the  Court  of  Chancery  is  in  the  practice 
of  laying  out  the  monies  of  suitors  (p).  And  if  they 
laid  it  out  in  any  other  fund  they  would  probably 
have  been  held  liable  for  any  loss  occasioned  by  the 
fall  6r  insecurity  of  the  fund  {q).  It  has  been  con- 
sidered that  trustees  were  bound  to  invest  in  the 

in  1841)  the  entire  fnnd  was  holding  trustees  responsible  if 

already  invested,  and   there  they  have  laid  out  their  money 

was  no  power  to  yaty  inyest-  in  Ooyemment  securities  other 

ments,  a  conyersion  into  any  than  the  three  per  cents.    See 

of    the    statutory    securities  Lewin  on  Trusts,  5th  ed.  257. 

could  not  be  made.  Of  course  trustees  would  not 

if)  Ex  parte  Champion^  cited  be  justified  in  investing  in  Go* 

3  Bio.  C.  G.  434  ;  and  see  per  vemment  securities  of  a  wast- 

Sir  William  Orani,  M.  B.,  in  ing  description ;  and  hence, 

Holland  v.  SugheSf  16  Yes.  where  there  was  a  direction  for 

114 ;  and  per  Lord  Justice  conversion  and  investment  of 

Turner  in  Battd  v.  Fardellf  the  proceeds  **  in  the  Bank  of 

7  De  G.  M.  &  G.  633.  England,"  it  was  held  that  the 

*(q)  ffancomY.Allen,2I>iQk,  non-conversion  of  a  sum  of  *  liiveetments 

in  Government 

498.  It  is  said,  however,  that     Long  Annuities  was  a  breach  securities, 
this  case  is  wrongly  reported,     of  trust  {Bale  v.  ffooper,  5  De 
and  is  not  an  authority  for     G.  M.  &  G.  338).    The  Gourt 
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three  per  cent,  consolidated  annuities,  but  this  at 
least  did  not  hold  where  the  terms  of  their  trust 
made  it  more  convenient  to  invest  in  the  three  per 
cent,  reduced  annuities  (r).  It  is  not  altogether 
clear  that  it  "was  a  breach  of  trust  to  invest  on  mort- 
gage in  the  absence  of  an  express  authority  (5),  but 
a  strong  inclination  of  opinion  against  the  power  of 
trustees  so  to  invest  was  expressed  by  Lord  Justice 
Turner  in  the  recent  case  of  JRahy  v.  Ridehalgh  (t), 
and  it  would  have  been  most  imprudent  to  make 


OTer-paymento 
to  tenant  for 
life. 


in  that  case  refused  to  require 
the  tenant  for  life  to  refund 
the  OYer-payment  voluntarily 
made  to  her  during  a  number 
of  years.  There  is  an  obvious 
distinction  between  the  cir- 
cumstances in  that  case  and  in 
Liveset/T.Livesey,  3  Buss.  287, 
where  over-payments  made  by 
mistake  to  an  annuitant,  were 
considered  as  made  on  account 
of  his  annuity,  and  allowed  to 
be  deducted  from  the  growing 
payments.  See,  also,  as  to  re- 
covering over-payments  from 
a  tenant  for  life,  Mills  v.  MillSf 
7  Sim.  501,  509  ;  lAchJkld  v. 
Baker,  13  Beav.  447  ;  ffoodr. 
Clapham,  19  Beav.  90  ;  Bay- 
nard  v.  Woolley,  20  Beav.  583; 
Davies  v.  Hodgson,  25  Beav. 
177,  190  ;  Gnffiihs  v.  Pwkr, 
id.  236  ;  Barratt  v.  Wyatt,  80 
Beav.  442 ;  and  as  to  over-^ 
payment  to  a  married  woman 


restrained  from  anticipation, 
Moore  v.  Moore,  1  Ool.  54, 58. 

(r)  CaldecoU  v.  Caldecott,  4 
Madd.  189.  Mr.  Lewin  in  his 
work  on  Trusts  (5th  ed.  p. 
256,  note  {g) ),  remarks,  in  re- 
ference to  the  new  three  per 
cent,  annuities  (formerly  3^ 
per  cent.),  that  they  are  spe- 
cially exempt  from  further  re- 
duction until  1874,  which  the 
three  per  cent.  Consols  are 
not^  but  that  the  latter  are 
protected  by  a  legislative  pro- 
vision requiring  a  year's  notice 
to  be  given  before  redemption. 

{s)  Brown  v.  Litton,  1  P. 
Wme.  141 ;  Knight  v.  Earl  of 
Plymouth,  1  Dick.  126;  Pocock 
V.  Beddington,  5  Ves.  800  ; 
Norbury  v.  Norhiry,  4  Madd. 
191 ;  Poors  V.  Hawkes,  cited 
id.;  Widdowson  v»  DtuJo,  2 
Mer.  494. 

(0  7  DeG.M.& 0.104,108. 
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such  an  investment  unless  authorised  by  the  terms 
of  the  trust  (u). 

If  the  trust  contained  the  usual  power  for  the  Power  of  trus- 

^  tees  authoriaed 

trustees  to  invest  in  the  public  funds  or    upon  to  invest  in 

the  funds,  or 

Government  securities,   they  were  not    precluded  on  Government 
fix)m  investing  in  any  Government  security  other 
than  the  three  per  cents.     This  point,  though  as- 


♦(tt)  It  is  not  to  be  inferred 
from  the  statement  in  the  text 
that  in  the  absence  of  direc- 
tions as  to  investment,  tmstees 
were  bonnd  in  all  cases  to 
convert  a  fond  in  any  other 
state  of  investment  in  order  to 
invest  the  produce  in  the  three 
per  cents.  This  depended  on 
the  terms  of  the  tmst  and  the 
natore  of  the  property.  Thns, 
the  Court  would  not  permit  a 
real  security  to  be  called  in 
without  an  inquiry  whether  it 
would  be  for  the  benefit  of 
the  persons  interested  (per 
Lord  Uldorif  C,  in  Howe 
V.  Lard  Dartmouth^  7  Ves. 
150) ;  and  trustees  were  en- 
titled to  protection  in  the  ex* 
ercise  of  a  similar  discretion. 
(See  Bohmson  v.  RoUnaon^  1 
De  G.  M.  &  G.  247.)  Where 
trusts  were  declared  of  a  spe- 
cific fund,  even  though  it  were 
of  a  perishable  nature,  and 
there  was  a  power  of  varying 
investments,  it  might  be  a 
Intimate  inference  that  the 


power  was  given  to  the  trustees 
with  a  view  to  the  security  of 
the  property,  and  not  with  a 
view  to  vary  or  aflfect  the 
relative  rights  of  legatees  in 
succession  {Lord  v.  Oodfrey^  4 
Madd.  455 ;  and  see  Wilday 
V.  SandySf  L.  E.  7  Eq. 
455).  The  question  of  the 
propriety  of  actual  conversion 
is  not  identical  with  that 
whether,  from  the  nature  of 
the  trust,  the  income  of  pro- 
perty retained  in  its  actual 
state  of  investment,  and  which 
in  that  state  produces  a  higher 
income  than  it  would  do  if 
converted,  shall,  for  the  benefit 
of  persons  entitled  in  remain- 
der, be  considered  as  partly  of 
the  nature  of  capital,  as  in 
Oihaon  v.  Bolt,  7  Ves.  89, 
and  other  cases.  In  principle, 
the  distinction  is  between  in- 
vestments authorised  by  and 
for  the  purposes  of  the  trust, 
and  investments  which,  though 
not  authorised,  it  is  impracti- 
cable, or  would  be  imprudent, 


*  Actual  and 

constnictlye 

convenion. 
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sumed  to  be  the  doctrine  of  the  Court  (x)  and  appar 
rently  clear  on  principle,  does  not  seem  to  have 
formed  the  subject  of  actual  adjudication  previously 
to  the  recent  case  of  Bated  v.  Fardell  (y),  in  which 
a  decision  of  the  Master  of  the  EoUs,  affirming  the 
liability  of  an  executrix,  who  was  also  tenant  for 
life,  under  a  will  directing  the  residuary  estate  to 
be  sold  and  the  proceeds  invested  in  Government 
or  other  good  security,  for  not  converting  into 
Consols  a  sum  of  Navy  five  per  cents,  forming  part 


actually  to  convert.  See  per 
Parker^  V.  C,  in  Meyer  y. 
Simonsen,  5  De  0.  &  Sul  723, 
726.  In  Stroud  v.  Owyer^ 
28  Beav.  130,  it  was  sought, 
on  the  principle  of  the  cases 
cited  in  this  note,  and  of 
Dmee  y.  Scoit^  4  Boss.  195, 
to  treat  as  capital  the  excess 
of  income  derived  from  leaving 
money  belonging  to  a  tes- 
tator's estate  in  the  business 
in  which  he  had  been  a  part- 
ner, beyond  the  time  for  which 
he  had  anthorised  it  to  be 
left ;  and  it  was  also  sought 
to  charge  the  traders  (who 
had  notice  of  the  breach  of 
trust)  with  a  share  of  profits, 
irrespectively  of  their  con- 
tract with  the  executors.  As 
to  the  first  point,  the  Master 
of  the  Bolls  considered  the 
case  as  being  one  of  imantho- 
rised  loan  by  the  executors, 


and  refused  to  apply  to  that 
case  the  principle  which,  in 
Dimes  v.  Scott^  had  been  ap- 
plied to  the  retainer  of  the 
testator's  own  investments ; 
and  as  to  the  second  point, 
the  serious  consequences  of 
acceding  to  the  view  con- 
tended for  were  shown,  amount- 
ing to  this,  that  where  money 
is  invested  on  a  deposit  ac- 
count in  a  joint  stock  bank, 
the  bankers  having  notice 
that  it  is  a  trust  fund,  the 
cestuis  que  trust  would  be 
entitled  to  an  account  of  their 
profits ;  and  the  argument 
tending  to  this  result  was 
rejected. 

{x)  See  i^TAld&refmy  B.,  in 
Angell  v.  Dawson^  3  T.  &  G. 
(Ex.  Oa.)  316. 

{y)  Beported  on  appeal,  7 
De  G.  M.  &  G.  628. 
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of  the  residuary  estate,  wa«  reversed  by  the  Court 
of  Appeal. 
In  £Ix  parte  Cliaplin  (z),  upon  a  petition  under  Ab  to  invest- 

incut  in  Qxch6' 

an  Act  (1  &  2  Vict.  c.  117)  authorising  the  invest-  qnerbaia. 
ment  of  deposits  subsciibed  for  Parliamentary 
undertakings  in  the  three  per  cents.,  "or  any 
Government  security  or  securities,"  the  Court  of 
Exchequer,  on  the  ground,  probably,  that  the  statute 
contemplated  a  permanent,  not  a  fluctuating  invest- 
ment (a),  refused  to  authorise  an  investment  in 
Exchequer  bills ;  but  in  Ex  parte  the  South 
Eastern  Railway  Company  (6),  upon  an  applica- 
tion under  the  same  Act,  on  which  Ex  parte  Chap- 
lin was  cited,  the  Vice-Chancellor  of  England  made 
an  order  for  investment  in  Exchequer  bills,  observ- 
ing that  the  Court  was  in  the  habit  of  making  such 
orders  every  day.  Where  the  trust  was  for  invest- 
ment in  "  the  public  or  Government  stocks  or  funds 
of  Great  Britain,"  it  was  held  improper  to  invest  in 
Exchequer  bills,  which  are  clearly  not  within  that 
description  (c) ;  but  under  a  trust  to  invest  in  the 
funds  or  on  real  security,  a  temporary  investment  in 
Exchequer  bills  is  admissible  (independently  of  the 
General  Order  of  Ist  February,  1861,  in  which  they 
are  expressly  named  (d)  ),  and,  indeed,  is  the  proper 

{z)  8  T.  &  0.  (Ex.  Ca.)  397.         (d)  See  Matthews  v.  Brisey 
(a)  See  per  Lord  Jastice  6BeaY.2d9, 24:4:,whereatras- 
^tt^Mr  in  Baud  y.  Fardell,  7  tee  having  power  to  invest  in 
De  G.  M.  &  G.  633.  the  "  Parliamentary  stocks  or 
{h)  9  Jnr.  650.  public  ftinds  of  Great  Britain," 
(c)  Knoit  V.  Cotteey  16  Beav.  or  on  real  security,  was  held 
77.  to  be  justified  in  laying  out 
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mode  of  dealing  with  trust  money  that  would  other- 
wise lie  idle  in  its  passage  from  one  pennanent 
investment  to  another.  And  this  observation  pro- 
bably applies,  although  (as  is  very  commonly  the 
case)  the  trust  is  for  investment  in  the  names  of 
the  trustees — a  requirement  not  literally  answered 
by  Exchequer  bills,  the  title  to  which  passes  by 
delivery. 
As  to  real  Bv  the  Act  of  4  &  5  Will.  4,  c.  29  (sometimes 

in  Ireland.         referred  to  as  Lynches  Act),  power  was  given  to 

persons  then,  or  thereafter  directed  or  authorised 
to  lend  money  at  interest  on  real  securities  in  Eng- 
land or  Wales,  or  Great  Britain,  to  lend  on  real 
securities  in  Ireland,  as  if  such  investment  had  been 
authorised ;  but  all  such  loans  of  money  in  which 
any  minor  or  unborn  child,  or  person  of  unsoimd 
mind,  was  or  might  be  interested,  were  to  be  made 
by  direction  of  the  Court  of  Chancery  or  Exchequer 
in  England,  obtained  in  any  cause,  or(e)  upon 
petition  in  a  sunamary  way.  The  Act  also  gave 
certain  facilities  for  recovering  money  by  suit  in  the 
English  equity  courts,  and  required  the  consent,  duly 
testified,  of  the  person  or  persons,  if  any,  whose 
consent  might  be  required  to  the  investment  upon 
real  securities  in  England,  Wales,  or  Great  Britain. 
It  declared,  moreover,  that  the  provisions  should 

the  trust  money  in  Exchequer  trol  of  the  broker  by  whom 

bills  until  the  completion  of  a  they  had  been  purchased,  who 

contemplated  mortgage.     In  converted  them  to  his  own 

that  case,  however,  the  trustee  use. 

was  held  liable  for  leaving  the        (e)  See  Ex  parte  French^  7 

Exchequer  bills  under  the  con-  Sim.  510. 
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not  extend  to  any  case  in  which  there  was  an 
express  restriction  against  investment  on  securities 
in  Ireland.  Upon  the  assumption  that  in  the 
absence  of  express  instructions,  it  was  not  intended 
to  authorise  investment  on  real  securities  in  Ireland, 
it  became  the  practice  of  conveyancers,  after  the 
passing  of  this  Act,  expressly  to  prohibit  invest- 
ment on  Irish  securities,  by  authorising  the  trust 
money  to  be  lent  on  real  securities  in  England  or 
Wales,  but  not  in  Ireland.  In  modem  practice, 
however,  having  regard  to  the  larger  range  of  invest- 
ment now  usually  given,  the  reverse  assumption  has 
been  more  commonly  made,  and  as  it  has  been 
mostly  considered  expedient  to  leave  the  exercise 
of  the  power  of  investment  to  the  trustees,  without 
calling  in  the  more  or  less  expensive  and  dilatory 
interference  of  the  Court  of  Chancery  (/),  which  the 


if)  The  leaning  of  the  Court 
against  investments  on  mort- 
gages has  already  been  noticed. 
See  p.  15,  note  (c),  supra.  In 
Stuart  V.  Stuart,  3  Bear.  430, 
Lord  LangdaUy  M,  B.,  refused 
a  reference  to  the  Master  (the 
fund  being  in  Consols)  as  to 
the  propriety  of  a  proposed 
investment  on  real  securities 
in  Ireland;  but  in  Ex  parts 
Frencky  u.  s.,  ahd,  as  it  is 
stated  (see  1  Phil.  571)  in 
several  subsequent  cases,  the 
late  Vice  Chancellor  of  Eng- 
land  made  the  order ;  and  in 
Ex  parts  Lord  W.  Fawlett,  I 


Phil.  570,  an  order  of  reference  Consent  of  Court 

to  inTestmenta 

was  made  by  Lord  Lyndkurst,  on  real  securities 
C,  with  the  observation,  that  ^  ^^*^ 
since  the  Act  of  Parliament, 
England  and  Wales  must,  for 
this  purpose,  be  taken  to  in- 
clude Ireland,  and  that  it  was 
not  to  be  assumed  that  the 
parties  in  remainder  were  not 
interested  as  well  as  the  tenant 
for  life  in  investing  the  money 
upon  a  security  which  would 
yieljd  a  higher  rate  of  interest ; 
foiTlf  it  remained  there  long 
enough,  they  would  have  the 
benefit  of  it. 


VOL.   III. 
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Act  required  where  there  were  cestuis  que  trust  under 
disability,  that  is,  in  the  great  majority  of  cases,  it 
has  been  usual  in  framing  a  trust  for  investment^ 
not  to  rely  on  the  operation  of  the  Act,  but  to  give 
express  power  to  invest  on  real  securities  in  England, 
Wales,  or  Ireland. 

It  has  been  seen  that  under  the  recent  enact- 
ments (gr),  trustees,  unless  expressly  prohibited,  have 
power  to  invest  on  real  securities  in  any  part  of 
the  United  Kingdom,  so  that  Lynch's  Act  is  vir- 
tually superseded  (A). 
iMacpetion  as  to        Trustces  authorised  to  lend  money  on  real  securities 

title  and  value 

to  be  uaed  by      must  use  a  proper  discretion  as  to  the  title  to  and 
on  roaisecurities.  valuc  of  the  sccuritics  ou  which  they  lend.     It  is 

generally  considered  that  they  may  not  lend  on  a 
second  mortgage,  when  they  do  not  get  the  legal 
estate  (i),  and  where  they  might  be  foreclosed  through 


Statutory 
power  to  inyest 
on  real  security. 


♦  Whether  a 
trustee  can  take 
a  second 
mortgage. 


{g)  Supra  pp.  19  et  seq. 

{h)  The  expediency  of  ex- 
pressly excluding  inyestments 
on  Scotch  mortgages  has  been 
already  noticed.  (See  snpra, 
p.  16  ;  Sag.  IL  P.  Stats.  2nd 
ed.  323.)  In  UngUss  y.  Tuffy 
80  L.  J.  (Ch.)  784,  in  which 
the  Court  refused  to  sanction 
an  investment  in  East  India 
stock  under  the  late  statute, 
leave  was  given  to  apply 
in  chambers  for  the  invest- 
ment of  the  funds  on  reafise- 
curity  in  England  (and  see  Re 
Tmpson's  Will,  8  W.  R.  388). 
In  Wall  V.  ffall,  1 1 W.  E.  298, 


an  order  was  made  for  the  in- 
vestment on  mortgage  of  the 
proceeds  of  a  sale  under  the 
Settled  Estates  Act.  As  that 
Act  (s.  25)  prescribes  an  in- 
vestment in  Exchequer  bills 
or  three  per  cent,  stock,  it 
would  appear  (though  the  re- 
port is  silent  on  the  subject), 
that  the  jurisdiction  to  invest 
was  given  by  22  &  28  Vict, 
c.  35,  s.  32  (as  to  which  see 
supra,  p.  22,  note  (») ). 

•  (»)  SeeNorrisY.Wrighi,  14 
Beav.  291,  807,  308.  Where 
there  is  a  large  prior  incum- 
brance on  an  estate  in  com- 
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iDability  to  pay  off  the  prior  mortgage  ;  though  it 
does  not  appear  that  this,  as  a  general  proposition,  has 
ever  been  determined.  As  to  value,  the  ordinary  rule 
is,  that,  upon  the  security  of  freehold  land,  not  more 
than  two-thirds  of  the  value  should  be  advanced ; 
and  upon  house  property  not  more  than  one-half  of 
the  estimated  value  {k) ;  but  the  latter  rule  was 
reasonably  held  to  be  inapplicable  in  the  case  of  free- 
hold ground  rents  secured  upon  house  property  of 
much  greater  value  (Z).  Where  trustees  were  autho- 
rised to  lend  trust  money  upon  land  in  Ireland,  it 
seems  that  they  were  not  precluded  from  investing 


parifion  with  its  rental,  it  is 
improYident  and  a  breach  of 
trost  to  mvest  a  trust  fund  on 
the    security   of    the    estate 
{Waring  v.  Waring,  3  Ir.  Ch. 
Eep.  331,  337).    The  notion 
of  an  absolute  inability  on  the 
part  of  trnstees  to  lend  on 
the  secnrity  of  an  incambered 
estate,  may  be  thought  to  be 
conntenanced  by  a  provision 
in  the  Improyement  of  Land 
Act>  1864,  27  &  28  Vict  c 
114  (anihorising  adyances  for 
improyements  of  public  money 
to  be  repaid  by  means  of  a 
lentcharge    on    the    estate), 
which  enacts  (s.  61)  that  no 
charge  on  land  by  virtue  of 
the  Act  shall  be  deemed  such 
an  incumbrance  as  shall  pre- 
clude a  trustee  having  power 
to  invest  the  trust  money  on 


mortgage,  from  investing  it 
upon  a  mortgage  of  land  so 
charged.  The  Copyhold  Acts 
(15  &  16  Victc.  51,  8. 10,  21 
&  22  Vict.  c.  94,  s.  38),  and 
other  Acts  of  Parliament  con- 
tain a  similar  recognition  of 
this  doctrine. 

(k)  See  Norris  v.  Wright,  14 
Beav.  291,  307  ;  Siickneg  v. 
Sewellj  1  Myl.  Sc  Cra.  8,  15,  in 
which  the  Court  remarked  on 
the  impropriety  of  lending  on 
a  security  of  which  the  value 
depended  on  the  fluctuations 
of  trade  ;  MacUod  v.  AnnesUy, 
16  Beav.  600,  605  ;  StreiUni  v. 
Askmall,  3  Drew.  9, 12 ;  Farrar 
y.  Barrachugh,  2  Sm.  &  Oif. 
231,  235 ;  IngU  v.  Partiidge, 
34  Beav.  411,  413. 

(/)  Vickery  v.    Evans,  33 
Beav.  376. 

D  2 
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Inyestments 
upon  leasehold 
and  ehattel 
real  aeciirities. 


it  on  the  security  of  leaseholds  perpetually  renewable 
with  a  head-rent,  for  this  was  the  common  tenure  of 
land  in  Ireland  ;  but  considering  that  the  head-rent 
must  always  be  paid,  whatever  variation  there  may  be 
in  the  value  of  the  property,  it  seems  that  a  trustee 
would  hardly  be  considered  to  have  exercised  a 
wise  or  safe  discretion,  if  he  advance  money  on  the 
security  of  property  of  that  description  to  a  greater 
extent  than  is  allowed  to  be  advanced  on  a  freehold 
house,  that  is,  one-half  its  value  (m). 

In  general,  a  trustee  is  not  justified  in  investing 
on  the  security  of  leaseholds,  unless  he  have  an 
express  power  to  do  so  (?i).  Of  course,  if  the  power 
is  to  invest  on  freehold  securities,  an  investment  on 


(m)  Macleod  y.Annesley,  ubi 
sup. 

(w)  See  Wydtt  y.  Sherratt,  3 
Beav.  498,  in  which  a  trustee 
having  invested  money  on  nn- 
snrrendered  copyholds  a  de- 
posit of  a  lease  and  a  bond, 
was  ordered  to  bring  the  money 
into  court.  As  to  the  copy- 
holds, it  appears  trom  the  re- 
port that  no  complaint  was 
made  of  the  quality  of  the 
securiiy,  but  only  of  its  insuf- 
ficiency in  value.  In  Fuller  v. 
Knight,  6  Beav.  205,  the  loan 
of  tmst  money  upon  lease- 
holds was  admitted  to  be  a 
breach  of  trust.  In  Phillipaon 
V.  Oatty,  7  Hare,  516, 518, 528, 
the  investment,  which  proved 
deficient   in  value,  consisted 


partly  of  freeholds  and  partly 
of  leaseholds,  and  the  latter 
were  recovered  in  ejectment  by 
the  lessor  owing  to  a  breach  of 
covenant  as  to  other  property 
comprised  in  the  same  lease. 
The  mere  fact  of  the  invest- 
ment in  leaseholds  does  not 
seem  to  have  been  insisted  on 
as  a  breach  of  trusty  bnt  the 
liability  of  the  security  to  be 
impaired  in  value  by  a  breach 
of  covenants  relating  to  other 
property,  was  viewed  as  affect- 
ing the  valne  of  the  secority, 
and  as  rendering  it  an  impro- 
per security  in  point  of  value 
within  the  principles  laid  down 
in  Stickney  v.  Seuiellj  1  Myl. 
&  Cra.  8  (see  p.  35,  note  {h), 
supra). 
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security  of  leaseholds  is  not  within  the  terms  of  the 
trust ;  but  if  the  power  is  to  invest  on  real  secu- 
rities (and  it  is  conceived  that  this  observation  is 
equally  applicable  to  the  power  contained  in 
22  &  23  Vict.  c.  35,  s.  32),  it  is  considered  that 
the  objection  to  leaseholds  is  from  their  onerous 
and  precarious  nature,  and  not  from  their  being 
excluded  by  the  terms  of  the  power;  and  hence, 
that  securities  upon  chattel  interests  for  long  terms 
of  years  not  burdened  with  rent  or  covenants,  such 
as  the  terms  created  by  settlement  or  will,  with  a 
view  to  raising  money  for  portions  or  other  pur- 
poses of  family  provision,  are  a  suitable  mode  of 
investment  of  money  authorised  to  be  invested  on 
real  security  (o).  Such  mortgages  are  in  some 
respects  specially  fitted  for  the  investment  of  trust 
money,  as  they  are  usually  amply  secured  and  com- 
paratively free  from  the  liability  to  be  paid  oS{p). 
The  form,  which  in  the  following  precedents  is 
treated  as  the  standard  form,  gives  power  to  invest 
"  upon  freehold,  copyhold,  leasehold,  or  chattel  real 

(0)  See  Lewin  on  Trusts,  trust  for  a  trustee  to  take  a 

5th  ed.  265.  mortgage    not   (containing   a 

{p)  See  ante,  vol.  ii.,  p.  1009,  power  of  sale.  It  may  be 
note  (a).  On  the  other  hand,  doubted  whether  this  could 
mortgages  of  this  description  safely  be  relied  on  as  a  gene- 
are  not  in  general  capable  of  ral  proposition ;  but  it  would 
being  made  with  power  of  probably  apply  in  the  case  of 
sale,  nor  with  a  covenant  for  such  mortgages  as  those  now 
payment  (see  ante,  vol.  ii.,  under  consideration,  which 
p.  1008,  note  (a) ).  It  has  "  afford  suflficient  advantages 
been  held  in  Farrar  v.  Bar-  to  render  them  a  desirable  and 
rachuffh,  2  Sm.  &  Oif.  231,  marketable  security,  without 
that  it   is  not  a  breach  of  the  addition  of  a  power  of  sale.'' 
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securities,  in  England,  Wales,  or  Ireland  ; "  the  dis- 
tinction between  leasehold  and  chattel  real  secu- 
rities being,  that  by  the  former  description  it  is 
intended  to  designate  property  held  under  a  lease 
strictly  so  called,  and  by  the  latter,  property  held  for 
long  terms  of  years.  A  power  to  invest  on  real  secu- 
rity was  held  not  to  authorise  a  loan  upon  the  security 
of  a  judgment  {q) ;  and  a  railway  debenture  of  the 
ordinary  description  is  not  a  proper  investment 
under  such  a  power  (r).  Turnpike  bonds  are  real 
securities,  on  which  it  was  considered  that  execu- 
tors,  with  power  to  invest  on  real  security,  were 
justified  in  leaving  the  assets  of  the  testator  in- 
vested, and  the  interest  on  which  was  held  to  have 
been  properly  paid  to  the  tenant  for  life  ;  but  in 
the  case  referred  to,  the  Court  expressly  guarded 
against  giving  any  opinion  whether  the  executors 
would  have  been  justified  in  laying  out  any  part  of 
the  general  assets  on  turnpike  securities  similar  to 
those  in  question  (s). 

(q)  Johnston  v.  Lhydy  7  Ir.  case   of  Gardner   v.  London^ 

Eq.  Rep.  252.    Since  the  Act  Chatham  and  Dover  Railway 

27   &    28  Vict.  c.    112,  an  Cfemj^any,  L.  R.  2  Oh.  Ap.  201, 

English jndgmentwould  afford  in  which  it  was  decided  that  a 

no  security  at  all.  railway  debenture  creates  no 

(r)  Mant  v.  Leith^  15  Beav.  specific  charge  on  the  Com- 

524 ;    and  see  Mortimore  v.  pany's   land,    but   merely    a 

Mortimore,  4  De  G.  &  J.  472,  general  charge  on  the  under- 

where  investments  on  railway  taking  and  tolls.     See,  also, 

debentures     and     debenture  Handy  Book,  Sth  ed.  268. 
stock  were  held   not   to  be         (*)  Bohimon  v.  Bohmson^  1 

within  a  power  to  inrest  on  De  G.  M.  &    G.  247,   263. 

mortgage.     These    decisions  The  caseof  ifi?r/t7?M?rfl  v.ifor. 

are  strengthened  by  the  recent  iimore^  ubi  sup^,  and  the  mode 
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As  to  the  value  of  an  estate  proposed  to  be  mort-  Aa  to  value  of 
gaged,  the  statement  of  the  mortgagor  or  his  land 
agent  (though  made  upon  oath)  ought  not  to  be 
solely  relied  upon,  but  the  valuation  of  a  disin- 
terested person  should  be  obtained  (t).  Where 
the  trustees  lend  upon  a  proper  valuation  they  will 
not  be  responsible,  though  the  mortgaged  property 
eventually  fail  to  realise  the  amount  secured  {u). 
The  usual  trustees'  indemnity  clause,  exempting 
them  from  responsibility  for  insufficiency  or  de- 
ficiency in  the  title  or  value  of  securities  cannot, 
of  course,  be  relied  on,  where  proper  pains  to  ascer- 
tain the  adequacy  of  the  security  have  not  been 
taken  (x).     It  appears  that  there  is  no  rule  pre- 


in  which  Bohinsm  y.  Bobinaan 
is  referred  to  in  the  Lord 
ChancelloT'8  judgment,  may 
be  thought,  though  not  over* 
ruling  the  latter  case,  to  ren- 
der it  an  authority  of  veiy 
limited  application. 

{t)  See  Norris  v.  Wright,  14 
Beav.  291,  301—303 ;  Inffle 
V.  Partridge^  34  Beav.  411, 
In  the  former  case  there  was  an 
application  to  the  Court  under 
Lynch's  Act,  and  the  loan  was 
made  with  the  sanction  of  the 
Court;  but  the  proceedings 
having  been  in  many  respects 
irregular  and  objectionable, 
and  the  sanction  of  the  Court 
haying  been  unduly  obtained, 
the  trustees  were  held  respon- 


sible for  the  insu£Sciency  of 
the  aecnrity. 

(u)  Jones  y.  Lewia,  3  De  G. 
&  Sm.  471.  The  principle  is 
unquestionable,  but  it  seems 
in  this  instance  to  have  been 
applied  with  more  leniency 
towards  the  trustees  than  has 
been  shown  in  other  cases ; 
and  it  is  stated  (Lewin  on 
Trusts,  5th  ed.,  p.  263,  n.  (g)  ), 
that  the  case  ''was  reversed 
on  appeal,  it  is  believed  by 
Lord  Truro,  on  February  26th, 
1352,  but  on  what  grounds 
not  known." 

{x)  See  Drosier  v.  Brereton, 
15  Beav.  221.  Of  course  the 
enactment  in  Lord  St.  Leon- 
ards' Act  (22  &  23  Vict.  c.  35, 
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venting  trust-money  from  being  advanced  for  tlie 
purpose  of  improving  and  rendering  avaUable  a 
security  on  which  part  of  the  trust  fund  is  already 
invested,  but  that  the  expenditure  of  money  to 
recover  other  money  lost,  or  in  danger,  is  not 
to  be  undertaken  without  great  deliberation  and 
caution  {y). 

Mr.   Lewin  {z)  justly  observes  that  "  of  course 

trust  money  in  a.        ,  v       ij        j.**      !  ix.      ±x.  •  i 

mortgage.  trustccs  should  uot  jom  With  others  m  a  mortgage 

so  as  to  mix  up  the  trust  fund  with  the  rights  of 
strangers ;  and  still  less  could  they  take  a  joint 
mortgage  in  the  name  of  a  common  trustee,  for  this 
would  also  be  a  delegation  of  their  duty ''  (a). 


As  to  mixing 


Express  power 
to  take  mixed 
mortgage. 


B.  31),  to  the  effect  that  every 
instroment  creating  a  trust 
shonld  be  construed  as  if  it 
contained  the  usual  trastees' 
indemnity  clause,  will  not 
have  any  larger  protective 
operation  than  that  clause. 

(y)  Gollinson  v.  Lister,  20 
Beav.  356,  866. 

(z)  Lewin  on  Trusts,  5th 
ed.  268. 

{a)  Occasionally  in  practice 
there  is  a  special  power  to 
invest  on  mortgages  of  this 
description.  Thus,  in  a  settle- 
ment which  came  before  the 
writer,  there  was  a  power 
of  investment  upon  mortgage, 
'^  whether  made  as  a  separate 
and  distinct  security  exclu- 
sively to  or  in  trust  for  the 
said  trustees   or   trustee,  or 


made  to  or  in  trust  for  them 
or  him,  together  with  any  other 
person  or  persons  who  may 
contribute  to  any  loan  so  se- 
cured ;  and  whether  the  legal 
estate  in  the  mortgaged  pro- 
perty shall,  as  to  the  whole 
or  any  part  thereof,  be  ac- 
quired by  the  said  trustees  or 
trustee  or  not."  The  power 
of  advancing  money  on  what 
is  called  a  contributory  mort- 
gage may  sometimes  prove 
useful,  but  on  the  whole  it 
may  be  doubted  whether  the 
creation  of  special  facilities 
for  the  investment  of  trust 
money  on  mortgages  of  this 
description,  is  a  judicious  mode 
of  extending  the  liberty  of  in- 
vestment. 


SETTLEMENTS.  4 1 

It  has  been  observed  in  a  former  part  of  this  Practice  of 

lending  trust 

work  (6),  that  trustees  lending  money  upon  mortgage  money  uion 

mortgage 

usually  lend  it  as  if  it  were  absolutely  their  own,  with  inthout  dj»- 

a  declaration  that  it  belongs  to  them  on  a  joint 

account,  and  that  the  receipt  of  the  survivors  or 

survivor  shall   be  an   effectual  discharge  ;    and   a 

precedent  is  given  of  a  transfer,  framed  so  as  not  to 

disclose  the  trust,  of  a  mortgage  of  this  description, 

upon  the  retirement  of  a  trustee  and  appointment  of 

a  new  trustee  (c).      The  allegation  on  which   the  Frame  of 

transfer  is  founded,  is  that  the  mortgage  money  and  such  a  moi-tgage. 

interest  have  become  and  are  the  property  in  equity 

of  the   continuing  and  new  trustee    (not  by  this 

description  but  naming  them).     It  has  been  objected 

to  this  method  of  transfer,  that  "the  absence  of 

consideration  creates  embarrassment,  and  there  seems 

room  for  contention  by  a  future  purchaser  of  the 

mortgaged  estate  that  he  has  a  right  to  know  how 

the  transferees  become  entitled  "(ci).     The  present 

writer  conceives  that  the  change  in  the  equitable  title 

to  the  mortgage  security  ought  to  be   considered 

as  suflBciently  evidenced  by  the  admission  of  the 

persons  appearing  to  have  been  theretofore  absolutely 

entitled ;  and  that  this  convenient  rule,  dispensing 

with  further  inquiry,  is  in  accordance  with  principle. 

The  practice  of  trustees  taking  mortgages  as  if  they 

were  absolute  owners  in  joint  tenancy,  rests  on  the 

assumption,  founded  on  convenience  and  good  sense, 

that  for  this  purpose,  legal  notice  of  a  trust  is  not 

{h)  Ante,  toI.  ii.,  pp.  595,     Precedent  kviii.,  p.  1321. 
1321 .  (d)  Lewin  on  Trusts,  5  th  ed. 

{c)  Ante,  Tol.  ii.,  Mortgages,     2C9. 
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to  be  inferred  from  circumstances  rendering  it 
probable  that  a  trust  exists  ;  for  not  only  does  such 
a  mortgage  indicate,  almost  to  demonstration,  that 
the  money  so  lent  is  trust-money,  since  a  joint 
tenancy  between  beneficial  owners  is  of  rare  occur- 
rence, but  from  a  large  proportion  of  loans  upon 
mortgage  being  made  by  the  Insurance  Companies,  the 
occurrence  of  certain  names  indicates  unmistakeably 
to  the  conveyancer  to  whom  the  mortgage  money  in 
fact  belongs.  The  well  established  conventional 
right  to  disregard  these  inferences  should  not,  it  is 
conceived,  stop  here ;  but  transfers  not  actually 
disclosing  a  trust,  though  tending  by  their  form  to 
strengthen  the  inference  that  a  trust  exists,  ought  to 
have  the  benefit  of  a  similar  liberality  of  construction, 
enabling  the  conveyancer  to  shut  his  eyes  to  all  but 
their  literal  import  (e). 


{e)  The  principle  on  which 
it  is  conceiyed  that  these  trans- 
actions should  be  protected  has 
some  analogy  with  that  on 
which,  in  the  well-known  case 
of  McQueen  v.  Farquhar,  11 
Ves.  467,  Lord  Eldon  refused 
to  treat  circumstances  of  mere 
suspicion,  as  affording  agi'ound 
for  inquiry  into  the  details  of 
a  past  transaction,  which  was 
coiTect  on  the  face  of  the 
documents,  and  on  which  the 
title  to  an  estate  depended. 
Another  mode  noticed  by  Mr. 
licwin  (Trusts,  347),  of  dealing 
with  the  transfer  of  a  mortgage 


of  trust  money  not  disclosing 
the  trust,  is  to  recite  that  the 
trustees  (by  name)  are  pos- 
sessed of  the  mortgage  monies 
and  security  in  trust  for  the 
new  trustees  (by  name),  to 
whom  the  same  belong  on  a 
joint  account.  This  has  the 
advantage  of  not  pointing  to  a 
change  in  the  title,  but  being 
consistent  with  the  circum- 
stance that  the  trust  may  hare 
existed  at  the  date  of  the 
original  mortgage ;  but  it  is 
calculated  to  lead  to  an  in- 
quiry as  to  the  origin  of  the 
trust,  as  embarrassing  as  that 
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The  above  observations  as  to  investing  trust 
money  upon  mortgage  securities,  with  the  cases 
referred  to,  may  serve  to  show  the  caution  with 
which  trustees  must  proceed  in  making  investments 
of  this  description. 

Bank   stock   is    of   course    not    a  Government  As  to  invert. 

mentB  in  Bank 

security  (/) ;  it  will  not  pass  by  the  description  of  ^^  ^<^ 
stock  in  the  public  funds  {g)y  and  under  the  law  as 
it  existed  previously  to  the  recent  Acts,  a  trustee 
investing  without  authority  in  Bank  stock  was 
chargeable  with  loss  occasioned  thereby  (A.).  Bank 
stock  and  South  Sea  stock  (before  its  conversion), 
were   not   considered  as  good  securities  within  a 


rtoek. 


relating  to  the  change  of  title. 
Eren  if  the  modes  resorted  to 
of  aroiding  the  disclosure  of 
the  trust  upon  transfer  could 
not  be  relied  on,  the  practice 
of  taking  the  mortgage  in  the 
names  of  the  trustees  without 
disclosure,  would  be  advan- 
tageons  ;  for  a  change  of  trus- 
tees is  usually  made  at  long 
intervals,  and  in  the  great 
majority  of  cases,  probably, 
mortgages  taken  by  trustees 
are  paid  off  or  transferred 
before  any  new  appointment 
of  trustees  is  made.  The  diffi- 
culty which  may  to  some  ex- 
tent be  admitted  to  exist  as  to 
the  mode  and  effect  of  trans- 
ferring the  mortgage,  with 
reference  to  the  disclosure  of 
the  trust,  may  be  considered  a 


reajson  for  filling  up  the  trust, 
should  any  yacancies  exist, 
previously  to  taking  a  mort- 
gage security,  so  as  to  diminish 
the  probability  that  an  appoint- 
ment of  new  trustees  will  be 
requisite. 

(/)  See  per  Lord  EldoUy  C, 
in  ffowe  v.  Lord  Dartmouth^ 
7  Ves.  150. 

(ff)  See  per  ShadweJly  V.  C, 
in  Mile8  v.  Miles^  7  Sim.  508. 
In  Grainger  t.  Slmgshy,  2 
Jut.  N.  S.  276,  on  app.,  8  De 
G.  M.  &  G.  885,  in  Dom.  Proc. 
nom.  Slingshy  t.  Orainger^ 
7  H.  L.  Ca.  273,  it  was  held 
that  Bank  stock  did  not  pass 
under  the  description  of  "my 
fortune  in  the  funds." 

(A)  Hynes  y.  Bedingiotiy  1 
Jo.  &  Lat.  589. 
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Bight  of  tenant 
for  life  of 
Bank  stock  to 
bonuses. 


Right  of  tenant 
for  life  to 
honuses,  &c. 


power  to  invest  on  Government  or  other  good 
securities,  because  of  their  being  dependent  upon  the 
management  of  the  governors  and  directors,  and 
subject  to  losses  (i).  So  too  East  India  stock  or 
an  East  India  Company's  loan(^),  or  other  loans 
secured  on  the  revenues  of  India,  were  investments 
that  could  not  be  taken  by  trustees  except  under  a 
power  containing  terms  applicable  to  such  invest- 
ments. But  since  the  recent  Acts  above  referred 
to  (Z),  it  has  been  seen  that  investments  may  be 
made  without  special  authority  in  stock  of  the  Bank 
of  England  or  of  Ireland,  and  in  the  old  and  new 
East  India  stocks. 

The  question  whether  and  under  what  circum- 
stances the  tenant  for  life  of  Bank  stock  is  entitled 
to  extra  dividends  or  bonuses,  has  not  unfrequently 
arisen  (m).  It  was  formerly  the  practice  of  the  Court 


(i)  Per  Lord  Hardvncke^  C, 
in  Trafford  v.  Boehniy  3  Atk. 
444. 

(Jc)  Dimes  v.  Scott^  4  Rasa. 
195. 

(/)  Supra  pp.  19  et  seq. 

{m)  See  Barclay  v.  WainB* 
wrighty  14  Ves.  60,  and  the 
eases  there  cited ;  Preston  v. 
Melville,  16  Sim.  163  ;  Bs 
MiiianCs  Settlement  Trusts,  4 
Jur.  N.  S.  1077.  In  the  cases 
of  Ward  v.  Combe,  7  Sim. 
634  ;  Price  v.  Anderson,  1 5 
Sim.  478  ;  Plumbe  v.  N&ild, 
6  Jur.  N.  S.  629,  29  L.  J. 
.(Ch.)  618  ;  Hollis  v.  Allan, 


1 2  Jur.  N.  S.  638  ;  ia?  Black- 
wood, Weekly  N.,  1867,  114  ; 
the  like  question  arose  in 
relation  to  the  shares  and 
stock  of  other  companies. 
The  inference  from  the  autho- 
rities is  that,  when  the  in- 
vestment is  to  be  enjoyed  in 
specie,  an  extra  dividend,  or 
bonus  in  the  natnre  of  an 
extra  dividend,  belongs  to  the 
tenant  for  life ;  but  that  a 
bonus  properly  so  called,  being 
in  the  natnre  of  capital,  is  to 
be  invested  for  the  benefit  of 
the  remainderman.  The  ques- 
tion, however,  whether  a  bonus 
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of  Chancery,  whenever  the  half-yearly  dividend 
on  Bank  stock  exceeded  the  rate  of  7  per 
cent,  per  annum,  to  issue  a  general  order,  directing 
the  Accountant-General  to  draw  only  for  £3  10^. 
per  cent.,  except  where  the  dividends  were  to  be 
laid  out,  and  except  in  cases  specially  excepted  in 
a  schedule  to  the  order  (n) ;  but  the  practice  of 
the  Court  in  this  respect  has,  in  consequence 
of    Lord    St    Leonards'    Act,  and    the    General 


is  to  be  treated  as  capital  or 
income  is  frequently  one  of 
considerable  difBcnlty.  In 
EoUis  y.  Allan  it  was  said 
bj  Kindersley,  V.  C,  "  the 
general  law  is,  that  what 
is  properly  called  bonus  is 
capital,  as  distinguished  from 
dividends  and  income.  It  is 
hard  to  lay  down  any  general 
rale  as  to  what  bonus  is ;  but 
I  think  that  whatever  comes 
from  an  accumulated  fund, 
which  has  either  become  too 
large  or  else  unnecessary,  is  a 
bonus ;  but  what  is  usually 
called  so,  being  merely  an 
extra  dividend,  is  not  so  in 
reality;**  but  see  Ee  Black- 
wood  (ubi  sup.),  where  a  sum 
arising  from  the  division  of 
part  of  an  accumulated  fund 
wa*  held  to  be  income,  on  the 
ground  apparently  that  the 
frind  had  arisen  from  the 
reserve  of  profits  made  during 
the  tenancy  for  life  ;  and  see. 


on  the  other  hand,  Ee  Barloriy 
L.  R  5  Eq.  238 ;  Baring  v. 
Ashhurton,  Weekly  N.,  1868, 
14  ;  in  which  cases  new  shares 
allotted  by  way  of  bonus,  al- 
though resulting  from  the 
profits  of  the  preceding  year, 
were  considered  to  be  capital. 

As    to    the    apportionment  Apportionment 

between  tenant  for  life  and  °  ^^  ^ 
remaindermanof  the  dividends 
of  companies,  see  Hartley  v. 
Allerty  4  Jur.  N.  S.  500,  27 
L.  J.  (Ch.)  621 ;  Wright  v. 
Tuckett,  1  J.  &  H.  266  ;  Be 
MaxwelVs  T'rushy  1  H.  <&  M. 
610.  That  the  Court  will  not 
in  general  apportion  the  pro- 
ceeds of  stocks  and  shares  sold 
between  dividend  days,  see 
Scholefield  v.  Bedfern,  2  Dr.  & 
Sm.  173. 

(»)  See  Seton  on  Decrees, 
3rd  ed.  220.  The  terms  of  an 
order  for  this  purpose  will  be 
found  in  15  Sim.  476. 
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Order  of  the  Ist  of  February,  1861,  above 
mentioned,  been  remodelled  by  a  General  Order, 
dated  the  16th  of  August,  1861,  whereby  the 
Accountant-General  is  required,  in  acting  under 
future  orders  for  the  payment  of  dividends  on  Bank 
stock,  to  draw  for  the  whole  dividend,  unless  the 
particular  order  should  otherwise  provide.  Under 
the  old  practice  of  the  Court,  cases  in  which  there 
was  a  right  of  enjoyment  of  the  Bank  stock  in 
specie,  would,  it  is  conceived,  have  been  specially 
scheduled,  so  as  to  have  the  benefit  of  the  exception 
to  the  General  Order  (o) ;  and  now,  whether  the 
power  to  invest  in  Bank  stock  arises  from  express 
declaration  in  the  settlement,  or  under  the  recent 
enactments,  the  tenant  for  life  will  have  a  right  to 
enjoy  it  in  specie,  and  the  trustees  will  not  be 
justified  in  withholding  from  him  any  part  of  the 
dividend,  or  of  a  bonus  in  the  nature  of  an  extra 
dividend,  although  exceeding  the  rate  of  £7  per 
cent.,  as  of  late  years  has  frequently  been  the 
case  (p). 


(o)  See  Dale  v.  Mayes,  2 
Sm.  &  G.,  App.  vii. 

(p)  In  Hume  v.  Richard- 
son,  4  De  G.  F.  &  J.  29, 
in  which  large  sums  of 
East  India  stock  and  stock 
of  the  Banks  of  England  and 
Ireland  had  been  retained  by 
the  trustees  of  a  will  which 
came  into  operation  in  1858, 
and  which  contained  a  gene- 
ral direction  for  conversion, 


the  tenant  for  life  was  held 
entitled  to  the  whole  inoome 
accming  after  the  passing  of 
the  Amendment  Act  of  23  & 
24  Vict.  c.  38,  but  only  to  so 
much  of  the  prior  income  as 
would  have  been  produced  by 
the  equivalent  in  Consols,  of 
the  investments  retained  (see 
supra,  p.  29,  note  (w) ),  the 
12th  clause  of  the  Amendment 
Act,  rendering  the  32nd  clause 
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With  reference  to  East  India  stock,  the  old  and  As  to 
well-known  stock  which  is  so  described,  is,  in  gene-  stock. 
ral,  in  consequence  of  a  dividend  of  ten  and  a  half 
per  cent  being  secured  till  1874,  quoted  at  a  con- 
siderable premium  above  200,  the  price  at  which  it 
will  then  be  redeemable  {q).  The  result  is,  that  a 
fimd  now  invested  in  East  India  stock  could  not  be 
realised  some  years  hence  without  a  loss  on  the 
capital,  the  equivalent  for  which  would  have  been 
received  in  the  amount  of  the  intermediate  income, 
so  that,  in  substance,  this  description  of  East  India 
stock  is  a  wasting  security.  The  anomaly  to  which 
attention  has  just  been  directed,  though  gradually 
diminishing  in  importance  as  the  time  for  the  re- 
demption of  the  East  India  stock  approaches,  seems 
a  sufficient  reason  for  not  gi^^ng  to  this  security  the 
sanction  of  a  legislative  preference,  and  thus,  in 
effect,  in^dting  trustees  to  invest  in  it  in  the  interest 
of  the  tenant  for  life,  without  that  regard  for  the 
reversioner,  which  in  general  they  would  be  in- 
clined as  well  as  bound  to  observe  (r),  and  the 
objectionable  tendency  of  these  enactments  is  in- 
creased by  the  provision  rendering  the  statutory 
powers  retrospective,  and  the  circumstance,  that  even 
as  to  future  trusts,  the  exclusion  of  these  powers 

of  the  original  Act  retrospec-  (q)  It  is  now  (1870)  quoted 

tire,  being  considered  to  mean,  at  207^. 

not  that  rights  actually  ac-  (r)  See  the  remarks  of  Lord 

cmed  and  arisen  were  to  be  Campbell^    0.,   in    Be    Coins 

altered,  bat  that   the    d2nd  Vallm/   and    HaUtead   Bail- 

claase  was  thrown  back  on  way  Bill,  1  De  G.  F.  &  J. 

instroments  on  which  it  did  53. 
not  previonsly  operate^ 


imasmgai^SBaB^ 
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toos  as  to  invest- 
monts  in  East 
India  and  Bonk 
stock. 
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by  express  prohibition  may  be  omitted  from  igno- 
rance or  negligence,  without  any  intention  to  sanc- 
tion the  statutory  latitude  of  investment,  which 
might  thus  exist  in  cases  in  which  it  would  be  least 
appropriate.  The  course  of  decision,  however,  affirms 
the  principle  that  a  transposition  of  investment 
into  East  India  or  Bank  stock  ought  not  to  be 
made  for  the  mere  benefit  of  the  tenant  for  life, 
and  without  other  reasons  to  justify  it  (5). 


(5)  A  considerable  number 
of  applications  have  been  made 
for  the  investment  of  funds  in 
court,  or  for  the  sanction  of 
the  Court  to  the  investment 
by  trustees  of  funds  not  in 
court,  in  Bank  stock  and  the 
old  East  India  stock,  under 
the  authority  of  the  recent 
Acts  and  General  Order.  In 
the  earlier  cases  of  the  Eqtip- 
table  Reversionary  Interest  So* 
ctety  v.  Fuller,  IJ.  &  H.  379 ; 
and  Bishop  v.  Bishop,  9  W.  R. 
649  (and  see  Coheti  v.  Watey, 
7  Jur.  N.  S.  937),  a  disposition 
was  evinced  to  act  to  the  full 
extent  upon  the  enlarged 
powers  of  investment ;  but 
this  disposition  was  checked 
by  the  case  of  Gochhum  v. 
Peely  3  De  G.  F.  &  J.  170, 
where  the  application  was  for 
the  transposition  of  a  large 
Amd  from  the  three  per  cents, 
into  East  India  stock,  for 
which  no  special  grounds  (be- 


yond the  improvement  of  the 
income)  were  stated,  bat  a 
proposal  was  made  to  set  apart 
a  sinking  fund  to  guarantee 
the  principal  against  loss. 
The  Court  refused  the  appli- 
cation. The  Lord  Chancellor 
Campbell,  adverting  to  the 
difficulty  of  laying  down  a 
principle,  said,  "I  do  not 
think  that  we  can  safely  lay 
down  any  more  precise  rule 
than  that,  in  the  absence  of 
any  special  cii*cumstances 
which  might  make  the  transfer 
asked  by  the  tenant  for  life 
beneficial  to  those  in  remain- 
der irrespective  of  pecuniary 
calculations,  the  transfer  ought 
not  to  be  permitted  if,  on  pe- 
cuniary calculations,  it  might 
be  injurious  to  those  in  re- 
mainder." The  Lord  Justice 
Turner,  in  giving  judgment, 
observed  that  it  was  no  doubt 
within  the  power  of  the  Court 
to  make  the  order  under  the 
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In  a  case  m  which  the  testator  directed  his  trustees  Constraction 

iiii*  i-iiiT  .of  powers  to 

to  convert  ail  his  estate  which  should  not  consist  inveBtm 

"  GbTemiQent 


statute,  but  it  was  not  less 
clear  that  it  was  in  the  dis- 
cretion of  the  Court  whether 
to  make  such  an  order  or  not ; 
aad  that  the  Goart  would  not 
bare  regard  to  the  interest  of 
the  tenant  for  life  to  the  pre* 
judice  of  those  entitled  in  re- 
mainder. His  Lordship  added, 
that  it  was  not  intended  to 
embarrass  trustees  when  the 
fond  was  not  in  court.  They 
would,  in  making  such  an  in- 
yestmeht,  be  entitled  to  the 
protection  of  the  Court  if  they 
acted  bon&  fide  to  the  best  of 
their  discretion.  The  case  of 
Cockbum  t.  Fed  had  reference 
to  East  India  stock  only,  and 
the  ground  on  which  the 
decision  was  mainly  Itased, 
namely,  the  loss  of  capital 
which  might  result  from  the 
inrestment,  does  not  apply 
to  Bank  stock ;  but  the  Courts, 
in  subsequent  cases,  while  ab- 
staining from  laying  down 
any  general  rule  which  might 
hamper  the  trustees  in  the 
bond  fide  exercise  of  their  dis- 
cretion, have  withheld  their 
sanction  from  changes  of  in- 
vestment  either  into  East 
India  or  Bank  stock,  unless 

TOL.  III. 


special  circumstanceshave  been 
shown  to  justify  the  change. 
See  Madaren  v.  Slainton, 
Lewin,  Trusts,  5th  ed.  254  ; 
Ungless  v.  Tuff,  30  L.  J.  (Ch.) 
784 ;  He  Boycesy  1  Ir.  Rep. 
Eq.  45  ;  in  each  of  which 
cases,  in  the  absence  of  special 
grounds,  the  application  was 
refrised.  IniZ0Trar^^,2Johns. 
&  H.  191,  the  decision  was 
based  on  the  absence  in  the 
settlement  of  a  power  to  trans- 
pose investments  (see  supra, 
p.  26,  note  (o)),  but  a  doubt  was 
expressed  whether  the  invest- 
ment would  be  "  in  other  re- 
spects reasonable  and  proper," 
within  the  meaning  of  the 
latter  part  of  section  32  of  the 
original  Act.  In  ffume  v. 
Richardson,  4  De  G.  F.  &  J. 
29,  in  which  large  sums  of 
East  India  stock  and  stock  of 
the  Banks  of  England  and  Ire- 
land had  been  retained  by  the 
trustees  of  a  will,  the  ground 
alleged  being  the  difficulty  of 
converting  so  considerable  an 
amount  without  depressing  the 
market,  the  degree  of  discre- 
tion exercisable  by  trustees 
was  again  considered  by  the 
Court.      The    Lord    Justice 
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securities  in 
England,"  and 
**  stocks  in  the 
foreign  fnnds." 


of  ready  money   or  money  in  the  funds,   and  to 
invest  the  proceeds  in  Consok  or  other  Government 


Turner  considered  it  plain 
that  the  trustees  had  an  abso- 
lute power  to  invest  in  any  of 
the  authorised  securities.  He 
did  not  at  all  deviate  from 
what  was  said  in  Gockbum  v. 
Peely  that  if  the  Court  is  called 
upon  to  exercise  its  discretion 
as  to  the  investment,  it  will 
look  at  the  interest  of  the 
tenajit  for  life  and  remainder- 
man as  between  themselves. 
The  Court  gives  credit  to  the 
trustees  for  doing  the  same 
thing.  It  is  in  the  discretion 
of  the  trustees  whether  they 
will  do  it  or  not ;  and  if  they 
bonA  fide  exercise  that  dis- 
cretion, there  is  no  question. 
In  the  case  before  the  Court 
his  Lordship  considered  that 
the  trustees  could  not  be 
chargeable.  It  was  also  held 
that  they  would  be  justified 
in  similarly  investing  other 
portions  of  the  estate.  In 
Peillon  V.  Brooking^  4  L.  T. 
N..  S.  731-  (Lewin,  Trusts, 
5th  ed.  254),  the  tenant  for 
life  having  a  wife  and  three 
children,  and  an  income,  ex- 
clusive of  the  dividends  of  the 
fund  in  court  (£6,357  Con- 
sols), not  exceeding  £70,  the 


Court  declined  to  direct  an 
investment  in  East  India 
stock,  but  considered  the  cir- 
cumstances sufficient  to  justify 
an  investment  in  Bank  stock. 
And  see  Re  Boycesy  1  Ir.  Rep. 
Eq.  45.  In  Re  Langford's 
Trusts,  2  Johns.  &  H.  458, 
where  the  special  circum- 
stances relied  on  were  the 
smallness  of  the  fund  (£1500), 
the  ill-health  of  the  tenant  for 
life,  who  was  a  bachelor,  and 
his  inability  to  add  to  his  in- 
come, the  Court  permitted  a 
transfer  into  Bank  stock.  In 
Eurd  V.  Jlurd,  11  W.  R.  50, 
where  an  order  had  been  made, 
allowing  £700  a  year  for  the 
maintenance  of  two  infants  of 
the  ages  of  18  and  19,  abso- 
lutely entitled  to  £28,000 
Consols,  and  other  property 
subject  to  a  charge  of  £500 
a  year  in  favour  of  the  widow 
of  the  testator,  but  by  reason 
of  the  dropping  of  an  annuity 
the  income  had  become  insuf- 
ficient to  pay  the  £700  and 
£500  a  year,  Kindersler/,  V.  C, 
under  the  circumstances,  di- 
rected the  sale  of  the  Consols, 
and  re-investment  in  East 
India    stock.      In    Vidler   v. 
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securities  in  England,  it  was  held  that  Greek  bonds 
guaranteed  by  this  country  were  subject  to  the  trust 


Parrott,  12  W.  K.  976,  an  in- 
yestment  in  East  India  stock 
was  allowed  where  a  married 
woman  fifty-one  years  of  age, 
and  childless,  was  absolutely 
entitled  in  defanlt  of  children. 
(And  see  Montsfion  y.  One- 
dallOj  Weekly  N.,  1868,  87.) 
In  Mortimer  v.  PictoUj  10  Jur. 
N.  S.  83,  33  L.  J.  (Ch.)  337, 
the  Court  expressed  an  opinion 
that  where  the  condition  of 
the  fund  is  such  that  the 
income  does  not  answer  the 
primary  purpose  of  the  trust, 
it  becomes  proper  to  exer- 
cise the  parliamentary  power. 
In  that  case,  by  reason  of 
the  sale  of  land,  and  the 
inyestment  of  the  proceeds  in 
Consols,  the  income  had  be- 
come insufficient  for  the  pay- 
ment of  a  jointure  of  £500 
a  year,  secured  by  a  marriage 
settlement  as  a  provision  for 
the  wife,  and  an  investment 
in  East  India  stock  was,  not- 
withstanding the  possible  in- 
jury to  the  remaindermen,  and 
without  their  consent,  ordered 
by  Westbury,  C.  (overruling 
the  decision  of  the  Master  of 
the  Rolls).  The  Lord  Chan- 
cellor  remarked  at  some  length 


upon  the  duties  imposed  by 
the  statutes  upon  the  Court 
and  the  trustees  in  cases  of 
that  description. 

It  may  be  thought  a  rea- 
sonable inference  fix)m  the 
authorities  that  the  effect  of 
the  Acts  is  to  put  the  trustees 
in  much  the  same  position 
with  regard  to  the  investments 
authorised  by  the  Acts  as  if 
they  were  authorised  by  the 
terms  of  the  trust.  As  to  in- 
yestments  expressly  within  the 
trust,  a  trustee  will  commit  a 
breach  of  trust  by  making  an 
investment  at  the  instance  and 
for  the  benefit  of  one  or  more 
of  the  cestuis  que  trusty  with- 
out having  regard  to  the  in- 
terests of  the  others  (see  supra, 
p.  18,  note  (/) ),  and  it  does 
not  appear  that  a  more  strin- 
gent responsibility  attaches  to 
an  investment  under  the  sta- 
tutory powers.  It  is  obvious 
that  considerable  latitude  will 
be  allowed  to  trustees  as  to 
the  grounds  of  exercising  their 
discretion,  but  they  must  be 
prepared  with  some  reason  be- 
yond the  mere  convenience  of 
the  tenant  for  life ;  and  it 
may  be  thought  that  some- 

K    2 
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for  conversion  {t).  Under  a  will  in  which  the 
direction  was  to  convert  all  such  parts  of  the  estate 
as  should  not  consist  of  money,  or  of  stock  in  the 
foreign  funds,  or  of  Government  or  real  securities  in 
England  or  Wales,  and  the  testator  directed  that  his 
stocks  in  the  foreign  funds  should  not  be  sold  out 
without  his  widow's  consent,  his  object  being  that 
his  wife  might  enjoy  the  larger  income  derivable 
from  such  foreign  funds,  it  was  considered  that  the 
expression  "stocks  in  the  foreign  funds"  included 
any  foreign  security  for  which  the  faith  of  the 
country  or  state  was  pledged  by  means  of  the 
liability  of  the  Government,  whether  of  the  nature 
of  permanent  debt  or  redeemable  at  a  fixed  time. 


thing  more  will  be  required  to 
justify  the  transposition  of  an 
existing  investment  in  a  solid 
security  such  as  the  funds, 
than  the  selection  of  the  sta- 
tutory  securities  where  money 
has  to  be  invested  at  all 
events,  and  that  yet  slighter 
reasons  may  suffice  for  retain- 
ing such  securities  when  they 
already  form  part  of  the  trust 
estate,  as  in  the  above-cited 
case  of  Hume  v.  Richardson, 

With  respect  to  the  practice 
in  Chancery  of  framing  orders 
for  the  transposition  of  invest- 
ments so  as  to  prevent  the  re- 
ceipt of  three  dividends  in  the 
year,  see  Vidkr  v.  Parroft 
(ubi  sup.) ;  Re  IngranCs  Trusty 
11  W.  R.  980,  where  the  usual 


direction  was,  on  account  of 
the  poverty  of  the  tenant  for 
life,  dispensed  with. 

(0  Burnie  v.  Getting^  2  Coll. 
324.  The  Vice  Chancellor, 
Knight  Bruce,  guarded  himself 
against  saying  that  in  other 
wills  the  words  "  Government 
securities  "  might  not  be  held 
to  extend  to  bonds  of  this 
description.  They  would  no 
doubt  have  been  securities 
guaranteed  by  Parliament 
within  30  &  31  Vict.  c.  132. 
Reference  may  here  be  made  to 
Wilday  v.  Sandys,  L.  R,  7  Eq. 
455,  in  which  an  authority  to 
retain  Govemment  securities 
was  held  to  extend  to  Long 
Annuities. 
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»  whether  inscribed  or  to  bearer.     It  was  con- 

d  an  argument  in  the  particular  case  against 
5ting  the  construction  to  inscribed  funded  debt, 
^  vith  the  exception  of  an  investment  in  Vir- 

State   stock,  none   of  the   testator's  foreign 
ies  were  of  that  description  (u). 


{ 


'  t  powers  of  investment  would  authorise  an  ABtoaecuntiea 

l(  ^  lent  (at  any  rate  for  temporary  purposes)  in 


il 


uer  bills,  which  pass  by  mere  delivery,  and 
uiidbi  comprehensive  power  many  other  securities 
might  be  taken  which  pass  to  bearer  without  in- 
scription or  assignment  of  any  kind ;  but  the  facility 
of  malversation  offered  by  such  negotiable  securities 
sometimes  leads  to  their  being  prohibited  as  invest- 
ments. This  class  of  securities  has  recently  received 
an  important  accession  by  means  of  "  The  Stock 
Certificate  Act,  1863,''  and  "The  India  Stock  Certi- 
ficate Act,  1863"  (26  &  27  Vict.  cc.  28  and  73), 
enabling  the  holders  of  stock  in  the  English  funds 
and  India  stock  (created  under  Acts  passed  in  1859, 
1860,  and  1861,  but  not  the  old  Ea«t  India  stock), 
to  obtain  (subject  to  certain  restrictions)  certificates 
of  title  transferable  by  delivery,  and  having  annexed 
coupons  entitling  the  bearer  to  the  dividends.     The 


{u)  Ellis  T.  Ederiy  23  Bear.  &e.,  in  wills,  see  1  Jarman, 

543.     Several  cases  on  the  Wills,  8rded.  p.  781,  note  (m). 

constraction    of    the    words  A  reference  may  be  added  to 

"  stocks '*  and  "fdnds"  were  the  subsequent  cases  of   Be 

cited  in  the  argument.    On  Mason's  Will,  84  Beav.  494 ; 

the  construction    put   upon  Ogh  v.  Knipe,  L.  R.  8  Eq. 


roch    expressions    as     "  the     484. 
ftaida,"  "  securities  for  money," 
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Loans  on  per- 
Bonal  secority. 


former  Act  also  enables  a  certificate  to  bearer  to  be 
converted  into  a  "nominal"  certificate  and  made 
non-transferable  by  the  insertion  therein  of  the 
name  of  the  holder.  But  trustees  are  forbidden  to 
take  a  certificate  under  either  Act  unless  authorised 
so  to  do  by  the  terms  of  the  trust  (x). 

When  it  is  desired  that  trustees  shall  have  ex- 
tensive   powers  of  investment,  beyond   those  de- 


Daties  of  trus- 
tees as  to 
custody  of 
8ecaritifl& 


{x)  Under  ordinary  circum- 
BtanceB  tmstees  may,  without 
breach  of  trust,  allow  one  of 
their  number  to  have  pos- 
session of  the  title-deeds  of 
the  trust  {Gottam  v.  Eastern 
Counties  Bailway  Company^  1 
Johns.  &  H.  247)  ;  but  as  re- 
gards securities  to  bearer  and 
other  things,  the  title  to  which 
passes  by  deliyery  (such  as  a 
plate-chest;,  it  is  incumbent 
on  the  trustees  to  take  proper 
precautions  for  their  safe  cus- 
tody. As  to  what  degree  of 
precaution  will  be  sufficient, 
see  Mendes  y.  Guedalla,  2 
Johns.  &  H.  259,  and  in 
particular  the  observations 
of  the  Vice  Chancellor  Wood, 
pp.  277—279.  In  that  case 
the  securities,  which  passed  by 
delivery,  and  of  which  the  in- 
terest was  payable  by  coupons, 
were  deposited  in  a  box  at  a 
banker's  in  the  names  of  all 
the  trustees,  one  being  allowed 


by  the  rest  to  keep  the  key  of 
the  box,  in  order  to  obtain  the 
coupons ;  and  it  was  held  that 
the  co-trustees  were  not  liable 
to  make  good  securities  which 
were  withdrawn  from  the  fund 
by  the  trustee  who  had  the 
key,  and  to  whom  the  box  had 
been  delivered  by  the  bankers 
without  the  authority  of  the 
co-trustees.  As  to  the  duties  of 
trustees  generally  with  respect 
to  the  custody  of  the  trust 
property,  see  Lead.  Gas.  £q. 
notes  to  Townley  v.  Sherlome^ 
and  Brice  v.  Stokes,  3rd  ed., 
vol.  ii.,  pp.  800  et  seq.  That 
trustees  must  not  make  an  in- 
vestment which  would  subject 
the  trust  funds  to  the  control 
of  one  of  their  number,  as,  for 
example,  in  shares  which,  by 
the  rules  of  the  Company,  can 
only  stand  in  the  name  of  a 
single  trustee,  see  Consterdme 
V.  Consterdine,  31  Beav.  330, 
Lewin  on  Trusts,  5th  ed.  273. 
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fined  by  law,  the  nature  of  the  securities  that 
may  be  taken  should  be  explicitly  defined.  Thus 
trustees  cannot  lend  money  on  personal  security, 
unless  there  be  an  express  and  clear  direction  to 
that  eflFect,  and  general  expressions,  giving  an 
apparently  unlimited  discretion  as  to  the  security, 
cannot  be  relied  on  for  this  purpose  {y)  :  nor  will 
such  expressions  authorise  an  investment  in  a 
trading  concern  (2;),  and  trustees  must  not  only 
keep  within  the  letter  of  the  trust,  but  must  use 
discretion  as  to  the  securities  they  select  (a).  Where 
trustees  were  authorised  to  lend  money  on  sufficient 
personal  security,  and  they  lent  to  a  trader,  the 
husband  of  the  tenant  for  life,  on  his  bond,  it  was 
held  to  be  a  breach  of  trust,  on  the  ground  that  the 
loan  was  made  as  an  accommodation  and  therefore 


(y)  Ryder  v.  Bickerslan,  1 
Eden,  149  n.  ;  S.  G.3  Swans- 
ton,  80  n. ;  Holmes  y.  Dring^ 
2  Cox,  1 ;  Wilkes  t.  Steward^ 
G.  Coop.  6  ;  and  see  Focock  v. 
JRedrngtoHy  5  Ves.  794,  799  ; 
Mais  Y.  Osborne,  7  Sim.  30. 

(2)  Cock  Y.  OoodfelloWf  10 
Mod.  489. 

(a)  On  the  gronnds  men- 
tioned in  the  text  (which 
are  illostrated  in  their  bear- 
ing upon  mortgage  securi- 
ties taken  by  trostees,  supra, 
pp.  34—40),  in  a  ease  within 
the  writer's  knowledge,  a  late 
most  eminent  conYeyancer  ad- 
vised, that  trustees  authorised 


to  lend  upon  any  security,  real 
or  personal,  in  their  discretion, 
could  not  safely  iuYest  in  rail- 
way bonds  or  notes.  The 
maintenance  of  this  rule,  re- 
quiring the  use  of  discretion 
as  well  as  the  selection  of  an 
iuYestment  of  the  permitted 
class,  was  probably  one  of  the 
objects  of  the  closing  words  of 
the  recent  enactment  (22  &  23 
Yict.  c.  35,  B.  32)  exempting 
a  trustee  from  liability  for  in- 
Yesting  in  the  specified  secu- 
rities, "  provided  that  such 
iuYostment  shall  in  other 
respects  be  reasonable  and 
proper." 


56 


SETTLEMENTS. 


was  unauthorised  (6).  It  is  not  uncommonly .  desired 
that  the  trustees  of  a  marriage  settlement  shall  have 
power  to  lend  all  or  part  of  the  trust  money  to  the 
husband  on  his  personal  security,  but  of  course 
where  this  is  the  intention  an  express  power  for 
the  purpose  should  be  given.  In  a  case  in  which 
the  husband  had  been  arrested  and  taken  the  benefit 
of  the  Insolvent  Debtors'  Act,  the  trustee,  was  held 
justified  in  refusing  to  advance  him  part  of  the 
trust  funds  upon  the  request  of  the  wife,  notwith- 
standing a  clause  in  the  settlement  requiring  him  so 
to  do  at  her  request  (c).     Where  the  power  was  to 


(&)  LangaUm  t.  OlUvant, 
6.  Coop.  33. 

(c)  Boss  V.  Godsall,  1  Y.  & 
C.  (C.  C.)  617.  As  to  the  im- 
propriety  of  trnstees  authorised 
to  lend  on  personal  secnrity 
making  a  loan  to  one  of  them- 
selves, see  Lewin  on  Tmsts,  5th 
ed.,  p.  258,  and  n.  (c)  there- 
to. Under  a  trust  to  lend 
money  to  one  of  the  trustees, 
on  his  personal  secnrity,  until 
the  trustees  should  deem  it 
advantageous  to  invest  the 
money  in  the  funds,  it  was 
held,  that  the  omission  to  call 
in  the  money  which  had  been 
accordingly  lent  to  the  trustee, 
and  its  consequent  loss,  did 
not,  in  the  absence  of  any 
proof  of  misconduct  on  the 
part  of  his  co-trustee,  create 
any  liability  on  the  part  of 


such  co-trustee ;  and  it  was 
also  held,  that  as  payment  of 
the  debt  was  only  enforceable 
in  equity,  and  the  cestui  que 
trust  might  have  enforced  it 
himself,  this  circumstance  was 
an  answer  to  a  suit  by  him, 
seeking  to  render  the  co- 
trustee personally  liable  (Pad- 
don  T.  RichardsoTiy  7  De  G. 
M.  &  Ot.  563  ;  but  see  the  re- 
marks on  this  case  in  Horton 
V.  BrochUhursty  29  Bear.  504). 
With  respect  to  the  liabilities 
of  trustees  lending  money  in 
breach  of  their  trust,  see  also 
Fletcher  v.  Oreen,  33  Beav. 
426  ;  Wiles  v.  Gresham^  2  Dr. 
258,  5  De  G.  M.  «fe  G.  770,  a 
case  which  shows  also  the  re- 
sponsibilities of  trustees  with 
respect  to  the  calling  in  of 
loans  on  personal  security. 
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lend  a  definite  amount  to  the  tenant  for  life,  it  was 
held  upon  the  terms  of  the  power,  that  it  was  not 
exhausted  by  one  loan,  but  that  after  repayment  it 
might  be  executed  a  second  time  (d).  A  power  to 
lend  to  A.  and  B.,  who  were  respectively  the  testa- 
tors son  and  son-in-law,  was  held  to  authorise  a 
several  loan  to  either  (e). 
It  has  been  already  noticed  ( f)  that  through  the  Settlement  of 

«  ,  T    1  .  the  proceeds  of 

artifice  of  a  trust  for  sale  and  declaration  of  trusts  of  land  directed 
the  proceeds,  land  is  often  the  subject  of  a  settle-  pewonai  estate, 
ment  which,  for  most  purposes,  must  be  classed  with 
money  settlements.  The  principle  of  equity  treat- 
ing that  which  ought  to  be  done  as  if  it  were  actually 
done  (gr),  enables  the  technical  attributes  of  real  pro- 
perty subjected  to  a  trust  for  sale,  to  be  disregarded, 
except  so  far  as  concerns  the  devolution  of  the  legal 
estate,  and  the  beneficial  interest  to  be  dealt  with 
like  any  other  investment ;  while  by  the  simple 
expedient  of  making  the  declaration  of  trusts  apply 


(d)  Vershtrme  v.  Gardiner, 
17  Beav.  388. 

(fi)  Parker  v.  Bloxamy  20 
Beay.  295. 

(/)  Supra,  p.  3. 

(g)  On  the  doctrines  of  con- 
structive conversion  and  re- 
conversion, see  Lead.  Cas.  Eq. 
3rd.  ed.,  pp.  748  et  seq.,  notes 
to  Fletcher  Y.Ashbumer;  and 
on  the  power  of  a  person  be- 
coming absolutely  entitled  to 
elect  to  take  the  property  in 
its  actual  state,  see  id.  pp.  776 


et  seq. ;  and  see  Rich  v.  Whii^ 

field,  L.  R.  2  Eq.  583  ;  ParJcer 

V.  Williams,  15  W.  R.  1006,  ^^  U^   ^c-^fi^^^C 

Weekly  N.,  1867,  214.     In  ^  ^;j,  *  / 

carrying  into  effect  an  execu-  y*  ^^  ^    ^js 

tory  trust  in  a  will  for  the  '  ^  Jbtf-wt 

settlement  of  real  and  per-  _.^1 j 

sonal  estate,  the  Court  held  ^/      y  -^      '/^     . 


that  it  had  no  power  to  settle 

the  realty  as  personalty  through  /O  K^ 

the  medium  of  a  trust  for  sale    ^^     /.*.<*«'  / 
{TuTMT  V.  Sargent,  17  Beav.     ^  ,      / 

616).  f^"    i-^ 
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to  the  proceeds  of  the  sale  of  the  property,  with  the 
addition  of  a  direction  for  the  application  of  the 
rents  until  sale,  in  the  same  manner  as  if  they  were 
income  produced  by  investment  of  the  proceeds,  the 
draftsman  is  enabled  to  frame  a  settlement  of  pro- 
perty of  this  description  by  means  of  the  same  forms 
as  are  employed  in  an  ordinary  personalty  settle- 
ment. In  marriage  settlements,  the  consent  of  the 
husband  and  wife  during  their  lives,  and  of  the  sur- 
vivor during  his  or  her  life,  is,  in  practice,  made 
requisite  to  an  actual  sale,  as  it  is  to  any  other 
transposition  of  the  trust  property.  Should  it 
eventually  become  requisite  to  divide  the  property 
among  children,  or  any  other  class,  the  trust  for 
sale,  from  having  a  notional  operation  upon  the 
legal  incidents  of  the  estate,  is  rendered  available 
for  the  purpose  of  an  actual  sale,  so  as  to  effect  a 
division  of  the  proceeds,  and  avoid  the  disadvan- 
tages attaching  to  land  held  in  undivided  shares, 
with  the  inconvenient  incidental  liability  to  a  parti- 
tion. The  management  until  sale  of  real  property 
held  for  the  purposes  of  a  settlement  of  this  descrip- 
tion is  provided  for  by  vesting  in  the  trustees  powers 
of  granting  leases,  and  for  such  other  purposes  as 
the  nature  of  the  property  may  require,  those  powers 
being  in  general,  in  marriage  settlements,  made 
exercisable  at  the  request  of  the  husband  and  wife, 
and  the  survivor,  during  their  respective  lives. 
Examples  of  settlements  of  real  property  in  the 
manner  here  indicated,  will  be  found  in  the  follow- 
ing collection  of  precedents.  In  order  to  prevent 
the  settlement  of  the  proceeds  from  forming  part 
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of  the  title  to  the  estate,  and  avoiding  the  incon- 
venience of  having  to  give  a  covenant  for  the 
production  of  title-deeds,  the  trust  for  sale  should  in 
general  be  declared  by  a  separate  deed,  referring  to 
that  which  declares  the  trusts  of  the  proceeds,  so 
that  upon  the  sale  actually  taking  place,  the  former 
deed  may  be  delivered  to  the  purchaser;  and,  in 
order  to  insure  the  continuance  of  the  power  of  sale, 
and  enable  it  to  be  worked  without,  in  any  case, 
having  recourse  to  the  contemporaneous  trust  deed, 
the  conveyance  in  trust  for  sale  formerly  contained 
the  usual  trustees'  receipt  clause,  and  a  power  to 
appoint  new  trustees^  but  these  are  now  usually 
omitted  or  modified  in  reliance  on  the  recent  statu- 
tory provisions  {h).  By  the  same  deed  the  husband, 
or  other  grantor  of  the  estate,  enters  into  the  usual 
covenants  for  title  as  upon  a  sale,  both  because  a 
settlement  for  valuable  consideration,  as  a  marriage 
settlement,  is  on  the  footing  of  an  assurance  to  a 
purchaser,  and  in  order  that  a  vendee  buying  from 
the  trustees  may  have  the  benefit  of  a  proper  chain 
of  covenants  up  to  the  conveyance  to  them. 

(h)  See,  as  to  the  receipt  sell  and  giye  receipts,  see 
clause,  22  &  23  Vict.  c.  35,  s.  Dart,  3rd  ed.  214.  The  right 
23,  and  23  &  24  Vict,  c.  145,  to  production  of  the  trust 
B.  29 ;  and  as  to  the  power  to  deed  (though  forming  no  part 
appoint  new  trustees,  s.  27  of  of  the  title)  on  a  sale  by  the 
the  latter  Act ;  and  infra.  As  trustees,  appears  to  come  with- 
to  whether  the  production  of  in  the  principle  which  entitles 
the  contemporaneous  trust  a  purchaser  to  hare  all  rele- 
deed  can  be  required  as  evi-  rant  inquiries  answered  to  the 
dence  that  it  contains  nothing  best  of  the  yendor's  know- 
inconsistent  with  the  power  to  ledge. 
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Power  to  inyest 
in  the  purchase 
of  land  to  be 
held  as  personal 
estate. 


*  What  is 
a  proi)er 
a;>pliGation  of 
iiimey  directed 
to  bo  laid  out 
ill  the  purchase 
of  land. 
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A  settlement  not  unfrequently  contains  a  power  of 
investment  in  the  purchase  of  land,  upon  trust  for 
resale  (i),  which  places  it,  when  bought,  upon  the 
same  footing  of  analogy  to  personal  estate  as  has 
been  described  with  respect  to  real  estate  forming 
the  original  subject  of    a   personalty  settlement. 
Usually,   in  marriage  settlements,   the    power   to 
invest  in  land  is  made  exercisable  at  the  request  of 
the  husband  and  wife,  or  the  survivor,  and  is  not 
exercisable  after  the  death  of  the  survivor ;  for  an 
investment  in  land  could  not  be   desirable,  where 
there  is  no  one  to  enjoy  it  in  entirety,  and  a  speedy 
division  is  in  prospect     Indeed,  it  is  not  often  that 
any  transposition  of  investment  would  be  made  by 
trustees  after  the  death  of  the  husband  and  wife. 
A  general  power  to  invest  in  land. would  not  autho- 
rise any  purchase,  except  of  fee-simple  estates,  or 
copyholds    of   inheritance  (A;).     Usually,   however, 
the  power  expressly  authorises  the  purchase  of  free- 
holds and  copyholds,  or  of  leaseholds  not  having 
less  than  a  specified  period  to  run,  sixty  years  being 
frequently  the  limit  named  in  this  respect.     Where 
trustees  were  authorised  and  required  by  and  with 
the  consent  and  direction  of  the  husband,  to  call  in 


(t)  In  Tait  v.  Lathbury, 
L.  R.  1  Eq.  174,  35  Beay. 
112,  a  power  of  re-sale  was 
inferred  from  a  direction  that 
the  pnrchiised  real  estate 
should  be  held  upon  trusts 
corresponding  with  the  sub- 
sisting tnists,  and  should  be 
considered  as  personal  estate 


for  the  purposes  of  the  settle- 
ment. 

*{k)  In  Trench  v.  Harrison, 
17  Sim.  Ill,  it  was  considered 
to  be  probably  an  improper 
investment  to  purchase  copy- 
holds for  lives  under  an  au- 
thority to  invest  in  the  pur- 
chase of  freeholds  and  copy- 


ff 
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the  trust  funds,  and  lay  out  the  proceeds  in  the  pur- 
chase of  freeholds,  copyholds,  or  leaseholds  with  not 
less  than  sixty  years  to  run,  it  was  held  imperative 
upon  them,  at  the  request  of  the  husband,  to  invest 
part  of  the  trust  funds  in  the  purchase  of  certain 
leasehold  houses,  unless  they  had  any  sufficient 
objection  with  reference  to  the  value  or  situation  of 
the  property  (Z) ;  and  a  similar  view  was  taken  in 
a  case  in  which  the  trustees  were  empowered  and 
required  to  invest  in  freeholds,  copyholds,  or  lease- 
holds, with  the  approbation  of  the  husband  and 
wife  (m). 
It  has  been  already  noticed  (n),  that  the  power  Conaentto 

^         1  .  1  •  •  ^  .       •       •  •  making  or 

ot  makmg  or  changing  mvestments,  is,  m  mamage  changing 
settlements,  ordinarily  exercisable  with  the  consent 
of  the  husband  and  wife,  during  their  lives,  and  the 
survivor  during  his  or  her  life  (o).     The  required 

holds  generally ;  bat  under  the  227.   These  cases  should  warn 

circumstances  the  decision  did  tbe  draftsman  against  the  use 

not  turn  on  this  point.  The  pur-  of  language  that  may  deprive 

chase  of  freehold  ground-rents  trustees  of  a  discretion  which 

is  within  a  power  to  purchase  they   undoubtedly   ought    to 

lands  in  fee  simple  in  posses-  possess,  and  without  which  a 

mu,  In  re  Peyton's  Settlement^  very  nndue  degree  of  power 

L.B.7Eq.  463.  Asto  the  power  as  to  the  investment  of  the 

of  the  Court  to  authorise  per-  trust  money  is  given  to  the 

sonal  estate  directed  to  be  laid  tenant  for  life.  »       ^ 

out  in  land,  to  be  applied  in         (n)  Supra,  p.  12.        "      ^  * 
the  improvement  of  land  al-         (o)  The  dangers  which  trus- 

ready  settled  to  the  same  uses,  tees  incur  by  frequent  changes 

Bee  infra.  of  investment,  are  pointed  put 

{I)  BeauclerJc  v.  Aehhim-  in  Lord  St.  Leonards'  mady 

ham,  8  Beav.  322.  Book,  8th  ed.  p.  264. 

(m)  Cadogany.E8sex,2\)r^^\ 
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consent,  if  any,  to  investments,  should  be  previously 
obtained,  since,  in  some  cases  at  least,  a  subsequent 
approbation  will  not  make  good  the  want  of  the 
previous  consent  Thus,  where  the  trustees  of  a 
settlement  were  authorised  to  advance  part  of  the 
trust  fund  to  the  husband,  with  the  consent  in 
writing  of  the  wife,  and  the  advance  was  made 
without  a  written  consent,  but  the  wife  afterwaxds 
executed  an  instrument,  declaring  that  the  advance 
was  made  with  her  full  consent  and  approbation, 
the  trustees  were  made  responsible  for  the  loss  of 
the  fund ;  for  it  was  said  that  the  actual  advance 
of  the  money  created  a  pressure  upon  the  judgment 
of  the  wife,  which  gave  to  her  subsequent  approba- 
tion a  very  different  character  from  the  free  consent 
required  by  the  settlement  (p).     Where  the  nature 


(p)  Batemany.Davi8yh  Madd. 
98  ;  and  see  Cocker  y.  QuayU^ 
1  RnsB.  &  Myl.  535  ;  Norris 
V.  Wright,  14  Beay.  291,  303 ; 
WUbs  v.  OreshoMj  2  Drew.  258, 
269,  affirmed  on  appeal,  5  De 
G.  M.  &  G.  770 ;  cases  illus- 
trating, not  only  the  point 
mentioned  in  the  text,  but 
the  more  general  principle  of 
the  importance  of  strict  ad- 
herence to  the  terms  of  the 
power.  In  Offen  v.  Ear- 
many  1  De  G.  F.  &  J.  253, 
where  the  consent  to  the  exer- 
cise of  a  power  was  required 
to  be  signified  by  deed;  the 
execution    of    the   deed    by 


the  consenting  party  nine 
months  after  its  execution  by 
the  donee,  was  held  sufficient, 
as  a  previous  parol  consen  t 
had  been  given.  In  Fowl&r  v. 
Eeynaly  2  De  G.  &  Sm.  749,  on 
appeal,  3  Mac.  &  G.  500,  where 
the  instrument  authorised  an 
advance  upon  mortgage  to  the 
owners  of  Yauxhall  Gardens, 
it  was  held  a  breach  of  trust 
to  make  the  advance  without 
a  contemporaneous  secOTiTy, 
and  afterwards  to  accept  a  se- 
cnrity  from  two  of  the  three 
joint  debtors,  the  other  havin 
in  the  meantime  retired  from 
the  undertaking.     In  Child  v. 


or 
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of  the  investment  is  such  as  to  give  occasion  for  an 
instrument  showing  the  connection  of  the  invest- 
ment with  the  trust,  as  where  real  estate  is  pur- 
chased with  trust  money,  in  which  case  it  is 
commonly  conveyed  to  the  trustees  upon  the  trusts 
of  the  settlement,  it  is  not  essential  that  there 
should  be  any  other  request  in  writing  on  the  part 
of  the  husband  and  wife,  or  other  persons  at  whose 
request  the  power  of  investing  in  land  is  exercisable, 
than  that  which  is  evidenced  by  the  concurrence  of 
the  consenting  parties  or  party  in  the  conveyance, 
though,  as  a  matter  of  prudence,  trustees  could 
rarely  be  advised  to  take  the  steps  preliminary  to 
the  completion  of  a  purchase,  without  a  previous 
consent  in  writing,  conformable  to  the  terms  of  the 
trust. 
It  has  been  held  that  where  trust  funds  were  Duty  of  trnatees 

•  -i*i  •*  11  /*^  cul  in  trust 

mvested  on  madequate  security,  it  was  the  duty  of  moniee  invested 

.1  ...  •  .  1  on  inadequate 

the  trustees  to  insist  on  a  remvestment  upon  proper  Bocurity/ 

security,  although  the  written  consent  of  the  tenant 

for  life,  rendered  necessary  to  any  change  in  the  • 

Child,  20  Bear.  50,  the  settle-  the  remaining  trust  monies  at 

ment  authorised  the  loan  of  such  times  and  in  such  propor- 

the  trust  money  to  the  hus-  tions  as  the  husband  might 

band,  with  the   consent,   in  require.    The  money  having 

writing,  of  the  wife.    Part  of  been  lost,  it  was  held  that  the 

the  trust  money  was  lent  to  wife's  consent  could  not  be 

the  husband,  with  the  wife's  given  prospectively,  but  that 

consent,  upon  the  husband's  as  to  the  money  contempo- 

covenant  to  repay  the  money  raneously  advanced,  the  trus- 

at  the  expiration  of  six  months,  tees  were  not  bound  to  call 

and  by  the  deed  of  covenant  it  in  at  the  end  of  the  six 

she  consented  to  the  loan  of  months. 
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Liability  of 
truBteoH  neg- 
lecting to  invest 
in  the  funds. 


investment,  was  refused,  and  the  security  was  of  a 
kind  expressly  authorised  by  the  trust  (q).  The 
delicate  duty  which,  out  of  regard  for  the  ulterior 
interests  in  the  trust  fund,  is  thus  imposed  on 
trustees,  could  not,  it  is  presumed,  be  exercised 
otherwise  than  under  the  direction  of  the  Court 
of  Chancery  (r). 

Trustees   who   improperly  retain  money  which 


(q)  Harrison  v,  Thextan,  4 
Jur.  N.  S.  550. 

(r)  Questions  relating  to 
the  conversion  of  existing 
investments,  which  arise  fre- 
quently under  wills,  by  reason 
of  the  miscellaneous  character 
of  the  investments  in  which 
the  property  of  testators  is 
frequently  found,  are  of  com- 
paratively rare  occurrence 
under  settlements.  Where 
trustees  had  a  discretionary 
power  of  appropriating  in- 
vestments in  specie  to  answer 
an  annuity,  but  declined  to 
exercise  it,  the  Court  acted 
on  its  usual  rule,  and  directed 
a  conversion  into  the  three 
per  cents,  for  answering  the  an- 
nuity; Prendergast  v.  Lush- 
ingUm,  5  Hare,  171,  affirmed 
in  D.  P.  nom.  Prendergast  v. 
Prendm-gasiy  8  Ho.  L.  Cas. 
195;  and  see  Murray  v. 
Olasse,  17  Jur.  816,  in  which 
the  trustees  of  a  will  having 


express  power  to  continue 
existing  investments,  and 
being  required  to  retain  them 
by  the  tenant  for  life  entitled 
to  the  income  in  specie,  were 
held  not  to  be  bound  to  do 
so  againdt  their  own  judg- 
ment.. In  Holgate  v.  Jennings^ 
24  Beav.  623,  630,  it  was 
stated  to  be  the  rale  that 
where  property  is  to  be  en- 
joyed in  specie,  the  tenant  for 
life  is  entitled  to  retain  what- 
ever is  in  the  nature  of  an  in- 
vestment, but  that  which  is 
merely  a  debt  must  be  got 
in.  The  observation,  though 
sound  in  principle,  must 
often  be  difficult  to  apply.  It 
may  be  doubted  whether  it 
was  rightly  applied  in  the 
case  referred  to,  in  which 
turnpike  bonds  were  directed 
to  be  got  in.  See  Robinson 
V.  JRobinson,  1  De  G.  M.  & 
O.  247,  cited  snpra,  p.  38, 
note  («). 
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under  their  trust  ought  to  be  invested  in  the  three 
per  cents.,  are  chargeable,  at  the  option  of  the 
cestuis  que  trust,  with  the  money  and  interest  at 
four  per  cent,  (or  more  if  more  has  been  made  by 
it,)  or  with  the  amount  of  three  per  cent,  stock,  with 
the  dividends  which  would  have  arisen  from  the  in- 
vestment if  properly  made  (s) ;  so  that  if  the  stocks 
rise,  the  trustees  will  be  charged  with  the  loss  ;  and 
on  the  other  hand,  if  they  fall,  the  cestuis  que  trust 
will  have  the  advantage  of  the  fall.  So  when  a 
trustee  of  stock  sells  out  improperly,  the  cestuis  que 
trust  will  be  entitled  to  an  election  to  have  the 
stock  restored  or  the  money  produced  by  the  sale 
with  interest  {t) ;   and  when  a  sale  was  made  with 


(*)  See  per  Lord  C!ran«£^(?r/A, 
C,  in  Robinson  v.  JRobinsoriy  1 
De  G.  M.  &  G.  255,  256. 

(/)  Harrison  v.  Harrison, 
2  Atk.  121 ;  Earl  PowUii  v. 
HerherU  1  Ves.  Jun.  297; 
Bostock  Y.  Blakeney,  2  Bro.  C. 
C.  653;  Bats  r.  Scales,  12 
Ves.  402.  *  A  trustee  under 
such  circumstances  is  not  per- 
mitted to  set  off  a  benefit  to 
the  cestuis  que  trust  accruing 
through  the  breach  of  trust. 
Thus,  where  an  inyestment 
had  been  improperly  retained 
in  an  Indian  ten  per  cent, 
loan,  and  the  whole  interest 
paid  to  the  tenant  for  life, 
and  afterwards,  when  the  loan 
was  paid  off,  the  amount  was 

VOL.    III. 


inyested  in  the  funds,  which 
were  then  so  low,  that  the 
amount  of  stock  purchased 
was  considerably  greater  than 
if  the  conversion  had  taken 
place  in  due  time,  the  trustees 
were,  notwithstanding  the  ad- 
vantage thus  acquired  by  the 
remainderman,  charged  with  *  Tnutee  com- 
the  difference  between  the  ^^  ^JZt 
actual    interest  and    the  in-  allowed  to  set 

off  gain  to  trust 

come  which  would  have  arisen  fond  against 
from  the  conversion  of  the  ^^^^ 
fund  into  three  per  cents. 
Dimes  v.  Scott,  4  Russ.  195. 
This  has  always  been  justly 
considered  a  case  of  extreme 
hardship,  and  attempts  have 
been  made,  but  hitherto  with- 
out   success,  to    induce    the 
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the  proper  consent,  but  for  the  purpose  of  an  invest- 
ment on  an  improper  security,  the  Court  refused  to 
treat  the  sale  as  lawful  and  the  investment  as  un- 
lawful so  that  the  trust  would  be  satisfied  by  re- 
placing the  money,  but  viewed  the  whole  as  one 
unjustifiable  transaction,  and  required  the  trustees 
to  replace  the  stock  {u).  The  principles,  however, 
on  which,  in  the  cases  above  referred  to,  the  right 
of  election  in  the  cestuis  que  trust  is  founded,  do  not 
apply  where  a  trustee,  having  an  option  to  invest 
either  in  three  per  cents,  or  on  real  security,  fails  to 
do  either  the  one  or  the  other.  In  that  state  of 
circumstances,  after  a  conflict  of  judicial  opinion  in 
which  it  was  considered,  on  the  one  side,  that  the 
trustee  not  having  discharged  his  duty  in  either 
way,  the  cestuis  que  trust  might  exercise  the  option 
in  the  way  most  beneficial  to  them,  and  on  the 
other  side,  that  the  trustee  was  chargeable,  not 
with  the  amount  of  stock  which  might  have 
been  purchased,  but  only  with  the  money  and 
interest  thereon,  the  latter  opinion  has  received 
the  sanction  of  the  Court  of  Appeal  {x).  The  rule 
thus  established  will,  it  is  probable,  apply  in  those 


Conflictiiig 
dedBions  a»  to 
liability  of 
trustee  with 
option  to  invest 
on  mortgnge. 


Legislature  to  confer  on 
trustees  a  right  of  set  off 
under  circumstances  in  which 
there  is  both  a  gain  and  a  loss 
to  the  trust  fund. 

{u)  Fhillipson  v.  Gaity,  7 
Hare,  516. 

(x)  In  the  case  of  Robinson 
V.  Robinson,  1  De  G.  M.  &  G. 


247,  adopting  the  decisions 
in  Marsh  v.  Bunter,  6  Madd. 
295;  Shepherd  t.  Mouhy  4 
Hare,  600  ;  and  Rees  v.  WiU 
liams,  1  De  G.  &  Sm.  314; 
and  overruling  Hockley  v. 
Bantock,  1  Russ.  141 ;  Watts 
V.  Girdlestone,  6  Beav.  188; 
Aines  V.  Parkinson,  7  Beav. 
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cases  in  which  the  alternative  power  to  invest  in 
the  fimds  or  on  real  security  arises  from  the  recent 
statutes^ 


379;  and  OuseUy  v.  An- 
itruiher,  10  Beay.  456.  The 
authority  of  Eobinson  t. 
Robinson  was  recognised  as 
settling  the  rale  in  Knott  v. 
Cotke,  16  Beay.  77.  Where 
the  trust  was  to  pay  a  life 
annuity  by  interest  arising 
out  of  money  to  be  invested 
in  the  fimds  or  other  good 
security,  and  the  capital  was 
given  oyer,  and  no  inyestment 
had  been  made,  but  the  an- 
nuity was  paid  during  thQ,life 
of  the  annuitant,  the  rever- 
aioners  were  held  entitled  to 
the  sum  of  consols  which 
would  haye  produced  the  an- 
nuity, though  the  trust  might 
haye  been  satisfied  by  a  dif- 
ferent mode  of  inyestment 
{Aspland  y.  Watte,  20  Beay. 
474). 

•Lord  Orantaorth,  C,  in 
Sobmson  y.  Robinson  (see  1 
De  G.  M.  &  G.  257,  258),  said 
that,  <<  Where  a  man  is  bound 
by  covenants  to  do  one  of  two 
things,  and  does  neither,  then 
in  an  action  by  the  covenan- 
tee, the  measure  of  damage  is 
in  general  the  loss  arising  by 
leason  of  thecovenantor  haying 


&iled  to  do  that  which  is  least, 
not  that  which  is  most,  bene- 
ficial to  the  covenantee ;  and 
the  same  principle  may  be  ap- 
plied by  analogy  to  the  case 
of  a  trastee  failing  to  invest 
in  either  of  two  modes  equally 
lawful  by  the  terms  of  the 
trust."  The  analogy  insisted 
on  appears,  however,  to  be 
imperfect,  as  it  could  not  be 
contended  that  a  trastee,  with 
an  option  as  to  investment, 
would  discharge  his  liability 
in  the  case  of  a  fall  in  the 
funds,  by  replacing  such  a 
sum  of  stock  as  could  have 
been  purchased  by  the  trast 
money  if  invested  in  due  time. 
The  doctrine  is,  that  where 
there  is  an  option  the  cestuis 
que  trust  are  in  all  events  en- 
titled to  the  money  and  in- 
terest See  per  Sir  J,  Romilly, 
M.R.,  20  Beav.  482, 

Ample  information  as  to 
the  duty  of  trustees  with  re- 
spect to  the'  investment  of 
trast  monies  and  the  variation 
of  their  securities,  will  be 
found  in  Lewin  on  Trasts,  5th 
ed.,  chap.  xiv.  s.  4,  pp.  250 
et  seq.;  and  in  the  note  on  in- 

F   2 


*  Rule  as  to 
measure  of 
dama^  in  c:iso 
of  breach  of 
alternative 
covenants 
applied  to 
breaches  of 
trust 
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TrustBfor  After  the  provisions  for  investment  and  trans- 

application  of  ,  ,  n  • 

income  during     posing    investments,    there    follow,    m    mamage 

lives  of  hasband 

and  wife.  Settlements  of  personal  estate,  directions  a^  to  the 

application  of  the  income  during  the  lives  of  the 
intended  husband  and  wife,  and  the  survivor  of 
them.  The  adjustment  of  the  interests  of  the  hus- 
band and  wife  during  the  joint  lives  is  often  the 
subject  of  discussion  when  the  termis  of  the  settle- 
ment are  under  arrangement,  and  can  hardly  be 
said  to  be  governed  by  any  settled  practice.  It  is 
conceived,  however,  that  in  the  majority  of  cases 
the  frame  of  the  settlement  is  in  conformity  with 
the  following  observations  {y). 

Pradioe  as  to  Where  there  is  no  considerable  disparity  of  fortune 

first  life  interest.  ^         "^ 

between  husband  and  wife,  and  the  husband  is  not 
in  trade,  the  common  course  is  for  him  to  take  the 
first  life  interest  in  the  property  settled  on  his  side, 
the  wife  taking  the  first  life  interest  in  her  own 
fortune  for  her  separat/C  use  and  with  a  restriction 
on  anticipation ;  though  this  is  sometimes  varied  by 
giving  the  income  of  the  wife's  property  also  to  the 
husband,  subject  to  a  trust  to  pay  an  annual  sum  to 
the   wife's  separate  use  during  the  joint  lives,  or 

vestment  in  Lea  Cas.  in  Equ.,  seq.  The  writer  then  had  Mr. 

3rd  ed.  vol.    ii.  pp.  805  et  Christie's  permission    to  ex- 

seq.,  appended  to  the    cases  press  his  general  concurrence 

of  Townley  v.  'Sherborne  and  in  them.    They  are  also  be- 

Brke  v.  Stokes.  lieved  to  be,  on  the  whole, 

(y)  The  views  here  stated  consistent  with  the  practice  of 

were    expressed     in    similar  the  Court  of  Chancery,  in  aj)- 

terms  in  the  2nd  edition  of  proving  of  settlements  of  the 

this  Work,  vol.  iii.,  pp.  53  et  property  of  minors. 
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even  without  any  such  trust  The  preferable  plan, 
however,  seems  to  be  for  the  wife  to  have  the  first 
life  interest  in  her  own  fortune,  as  it  may  probably 
be  regarded  as  the  rule  for  each  party  to  have  the 
right  to  the  income  of  his  or  her  own  property, 
except  where  some  paramount  consideration,  such  as 
the  importance  of  giving  to  income  intended  for  a 
family  provision,  the  quality  of  inalienability  capable 
of  being  attached  to  the  property  of  married  women, 
recommends  the  adoption  of  other  modes  of  dis- 
position (z). 
When  the  husband  is  in  trade,  the  income  of  the  When  husband 

./.,  i»i  -I  •  -I  ,.  iflin  trade. 

wifes  property  is,  by  a  nearly  umversal  practice, 
settled  on  herself  during  the  joint  lives  for  her 
separate  use  and  with  a  restriction  on  anticipation  ; 
and,  the  possibility  of  the  wife  availing  herself  of 
her  rights  to  the  prejudice  of  the  husband  being 
disregarded  in  comparison  with  the  importance  of 
excluding  in  all  events  the  husband's  creditors,  the 
first  interest  in  his  property  also  is  very  commonly 
settled  on  the  wife,  in  the  same  maimer  as  the  in- 
come of  her  own  property.  For  yet  more  efficiently 
securing  the  application  of  the  income  to  the  pur- 
poses of  the  settlement,  it  is  also  a  common  course, 
when  the  husband  is  in  trade,  to  give  to  him,  should 

{z)  The  great  anthoritj  of  is  not  in  accordance  with  that 

Lord  St  Leonards  is  opposed  generally  followed  in  practice, 

to  giving  the  wife  the  first  life  nor  do  the  reasons  given  in 

interest  in  her  own  fortnne.  support  of  it  appear  to  the 

See   Handy   Book,    8th    ed.  present  writer   to   be    satis- 

p.  227.    It  is  belieyed,  how-  factory, 
ever,  that  his  Lordship's  view 
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he  survive  the  wife,  instead  of  an  absolute  life  interest, 
an  interest  in  the  income  of  her  fortane  determi- 
nable on  his  bankruptcy  or  alienation,  though  it  will 
be  seen  that  in  general  the  law  will  not  pennit  him 
to  take  an  interest  ol  this  description  under  a  settle- 
ment of  his  own  property. 
KiTectof  The   scheme  of  the  settlement  will  nsually  be 

or&rtu«8.         more  or  less  affected  by  any  considerable  disparity 
of  fortune  between  the  husband  and  wife,  a  circum- 
stance which  will  generally  have  the  effect  of  in- 
^^^eliniu;^  the  scale  so  as  to  give  the  greater  dt^rce  of 
ij^^iiowpr  im<[  protection  to  the  more  wealthy  of  the 
(^^t    ^^*>5;^ftVo  ;  though,  where  all  the  property  comes  from 
^^^^  ^PPV  ^^^^'-''  ''■  g^iiGral  feeling  of  the  inexpediency  of 

J/fwf^u-ucmg  married  life  on  very  unequal  terms, 
moiily  leads  to  an  independent  provision  out  of 
iiiioiue  being  made  for  the  other  party.  In 
connection  with  this  subject  it  may  be  observed 
(though  settlements  of  land  are  not  now  under  con- 
sideration), that  on  the  marriage  of  the  heiress  of  a 
family  estate,  it  is  frequently  thought  desirable  that 
the  social  station  and  duties  attaching  to  the  pos- 
session of  the  property  should  devolve  on  the 
liusband,  who  for  this  reason  is  made  the  first 
tenant  for  life,  though  generally  subject  to  the 
charge  of  an  ample  annuity  in  favour  of  the  wife  (a). 

(a)  Upon  propoaala  for  the  terms  of  aettlement.     ETen- 

marri^e  of  a  ward  of  Court,  tually,  as  to  a  portion  of  the 

entitled  to  great  landed  es-  cEtates    (comprising,    as    the 

tates,  to  a  gentleman  of  mode-  writer  believes,  the  principal 

rate  fortune,  much  discussion  family  residence),  the  husband 

took  place  as  to  the  proper  had  the  first  life  interest,  the 
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Income  settled  on  the  wife  during  the  joint  lives,  Rule  restricting 

,  wife  from 

IS  made  payable  to  her  for  her  separate  use,  and  in  recoTenng 

,       .  ,  .      .  ...  arrears  of  her 

general  with  a  restriction  on  anticipation,  so  as  to  separate  income. 
secure   for    her   a    certain    and   inalienable   provi- 
sion (&).    It  has  however  been  long  settled,  that  the 


wife  having  the  first  life  inte- 
rest as  to  the  bulk  of  the 
estates,  subject  to  a  rent 
charge  limited  to  the  hus- 
band, of  which  the  amount 
was  such  as,  with  the  estates 
of  which  he  was  first  tenant 
for  life  and  his  own  family 
estate  (which  was  also  settled), 
to  put  him  on  an  equed  foot- 
ing in  point  of  income  with 
the  wife. 

There  are,  of  course,  many 
peculiarities  in  the  situation 
and  circumstances  of  the 
parties,  which  giye  rise  to 
special  schemes  of  disposition, 
but  which  cannot  be  brought 
witliin  any  general  rule.  •  The 
writer  takes  this  opportunity 
of  observing,  that  it  is  in 
general  inexpedient  to  make 
settlements  of  sums  which, 
from  their  inconsiderable 
amount,  would  go  very  little 
way  in  providing  for  the  de- 
cent maintenance  of  a  family, 
and  which,  therefore,  on  the 
failure  of  other  resources, 
would  not  obviate  the  evils  of 
dependence.     Small  sums  of 


this  description  may  be  turned 
to  account  if  received  by  the 
husband,  and  though  no  doubt 
in  that  case  there  is  the  risk 
of  their  being  lost,  this  seems 
to  weigh  little  against  their 
comparative  inutility  when 
tied  down  by  settlement. 
When  a  sum  of  1600/.  or 
2000/.  stock  is  settled  upon 
the  marriage  of  a  young  lady 
brought  up  in  affluence,  one 
is  tempted  to  ask  whether  the 
confidence  in  the  husband, 
which  is  or  should  be  implied 
in  the  marriage,  might  not  be 
extended  so  far  as  to  give  him 
the  power  of  disposing  of  this 
sum  according  to  his  own  dis-  *  As  to  settle- 

ment  of  small 

cretion.  sums. 

{b)  The   controversy  whe-  Trust  for 

1-  *  1.     1-      separate  use  to 

ther  a  separate  use,  with  the  arise  on  future 

concomitant    restraint    upon  nia^^g®- 

anticipation,  was   capable    of 

being  created  so  as  to  take  effect 

upon  the  future  marriage  of 

the  object  of  the  trust,  though 

not  in  contemplation  at  the 

time  of  the  creation  of  the 

trust,  was  settled  in  favour  of 

the  power  by  Lord  CottenJiam, 
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GaseB  in  which 
the  restraint 
npon  anticipa- 
tion is  inappro- 
priate. 


pennissiye  receipt  by  the   husband  of  the  wife's 
separate  income  shall  be  assumed  to  have  taken 


C,  in  the  cases  of  TiAleit  v. 
Armstrong  and  Scarborough  v. 
Borman,  4  Myl.  &  Cra.  377. 
Aa  excellent  accoant  of  this 
controversy,  which  now  pos- 
sesses only  an  historical  inte- 
rest, will  be  found  in  Hayes's 
Conveyancing,  5th  ed.  vol.  i., 
pp.  499  et  seq.,  "Separate 
estate  and  restraint  npon  an- 
ticipation." 

Although  income  payable 
for  the  wife's  separate  use  is 
usually  rendered  inalienable 
by  means  of  the  restraint  upon 
anticipation,  this  is  not  in- 
variably the  case.  The  main 
object  of  the  clause  against 
anticipation  is  to  protect  the 
wife  against  the  influence  of 
the  husband;  and  when  the 
wife  is  of  mature  age  and 
independent  judgment,  and 
emancipated  from  parental 
control  (which  is  commonly 
the  case  as  regards  settlements 
made  in  contemplation  of  a 
second  marriage),  the  practice 
is  to  settle  her  property  for 
her  separate  use,  but  without 
any  restriction  upon  anticipa- 
tion. In  Torre  v.  Torre^  1 
Sm.  &  Giff.  518,  a  case  of 
this   kind,  in  which  it  was 


shown  to  have  been  the  inten- 
tion of  the  wife  to  reserve  to 
herself  entire  control  over  her 
property,  but  the  settlement 
as  framed  contained  a  proviso 
against  anticipation,  the  settle- 
ment was  reformed  by  striking 
out  the  proviso.  Inasettlement 
of  the  property  of  an  infant 
made  under  the  direction  of 
the  Court,  a  restriction  against 
anticipation  is  always  inserted ; 
but  in  a  settlement  pursuant 
to  articles  entered  into  upon 
the  marriage  of  adults,  pro- 
viding for  the  settlement  of 
the  wife's  property  for  her 
separate  use,  the  Court  will 
not  superadd  such  a  restric- 
tion {Symonds  v.  Wilkes,  12 
W.  R.  541,  on  App.  13  W.  R. 
1026).  Where,  in  the  settle- 
ment of  a  ward  of  Court,  no 
clause  against  anticipation  was 
attached  to  her  separate  life 
estate,  and  she  had  incum- 
bered,  it  was  held  that  the 
settlement  could  not  be  recti- 
fied by  the  insertion  of  a  re- 
striction against  anticipation, 
or,  at  all  events,  not  to  the 
prejudice  of  her  incumbrancers 
{Blackie  v.  Clark,  15  Beav. 
595). 
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place  with  her  consent,  and  hence  that  she  shall  not 
be  allowed  to  charge  him  as  her  debtor  for  the 
amount  received  (c)  ;  or  at  all  events  shall  not  be 
allowed  to  recover  more  than  one  year's  arrears  of 
income  {d). 


*(e)  Powell  Y.  Eankey,  2  P. 
Wm.  82  (ann.  1722)  stated  by 
ShadwelU  V.  C.  (4  Sim.  601), 
to  be  one  of  the  earliest  cases 
on  the  subject;  Christmas  y. 
Christmas,  Sel.  Ca.  in  Ch.  21 
(ann.  1725) ;  Squire  v.  Lean^ 
4  Bro.  C.  C.  325 ;  Smith  v. 
Lord  Camelfordf  2  Ves.  Jnn. 
698,716;  Dalhiacy.  DalbiaCj 
16  Ves.  116,  126;  Gatm  t. 
Rideout,  1  Mac.  &  Gord.  599 ; 
Payne  v.  Little,  26  Beav.  1 
In  all  the  above  cases  it  was 
held  that  the  wife  was  not 
entitled  to  any  account  of 
separate  income  received  by 
her  husband. 

f  (rf)  The  rule  is  stated  in 
this  form  in  the  cases  of  Bur- 
dm  V.  Burdon,  2  Mad.  286, 
n.;  Aston  v.  Aston,  1  Ves. 
Sen.  267  (a  dictum  as  to  pin 
money) ;  Tovmsend  v.  Wind- 
ham, 2  Ves.  Sen.  7  (the  like) ; 
Peacock  V.  Monk,  2  Ves.  Sen. 
190  (the  like);  Parkes  v. 
WhiU,  11  Ves.  225  (a  dictum) ; 
Brodie  v.  Barry,  2  Ves.  &  Bea. 
36,  39  (a  dictum) ;  Thrupp  v. 
Harman,  3  Myl.  &  K.  513 ; 


and  some  other  cases  men- 
tioned by  Mr.  Lewin  in  his 
work  on  Trusts,  5th  ed.  p. 
550,  where  the  cases  adverse 
to  and  in  favour  of  the  right 
to  an  account  for  one  year 
are  collected  (to  which  add 
Rs  Kirwan,  Ir.  Rep.  1  Eq. 
553).  Mr.  Lewin  considers 
that  the  better  opinion,  inde- 
pendently of  authority,  is  that 
the  wife  can  recover  nothing 
from  the  husband's  estate ;  and 
as  regards  separate  income 
not  being  strictly  pin  money, 
the  balance  both  of  principle 
and  of  modem  authority  ap- 
pears to  be  against  the  right 
to  any  account. 

There  is  a  note  on  this  sub- 
ject in  2  Mad.  p.  286,  in 
which  the  point  is  stated  as 
one  on  which  the  authorities 
are  conflicting,  and  it  is  added 
that  the  cases  fally  establish 
that  there  is  no  difference  be- 
tween pin  money  and  other 
separate  property.  This  pro- 
position (though  pin  money 
and  other  separate  income 
have,  in  some  instances,  been 


*  Cases  in  fayonr 
of  the  wife  being 
altogether 
barred  as  to 
arrears. 


t  Cases  in  favour 
of  the  wife 
having  the  right 
to  recover  a 
year's  arrears. 


Whether  there 
is  any  difference 
between  pin 
money  and 
other  separate 
income. 
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Grounds  of  the 
rule. 


The  rule  in  question  is  said  by  Lord  Ilardwicke 
to  have  been  laid  down  by  the  Court  to  prevent 


treated  as  being  on  the  same 
footing  in  respect  of  the  right 
to  an  account),  may  be  con- 
sidered as  open  to  doubt.  Pin 
money,  given  eo  nomine^  is 
always  intended  to  be  a  per- 
sonal provision  for  the  wife 
for  her  separate  expenses.  It 
is  the  substitute  for  the  ordi- 
nary obligation  on  the  part 
of  the  husband  to  provide  for 
the  dress  and  other  require- 
ments of  his  wife  according  to 
her  station,  and  hence  is  con- 
sidered as  satisfied,  de  anno  in 
annum,  by  the  husband  taking 
the  pin  money,  and  with  it 
the  performance  of  the  obliga- 
tion in  question,  without  re- 
monstrance fix)m  the  wife.  It 
was  on  the  ground  that  the 
husband  shall  not  be  called 
upon  both  to  pay  the  wife's 
bills  and  to  pay  the  pin  money, 
that  in  the  case  of  Howard  v. 
Lord  Dighy  (2  CI.  &  Fin. 
634),  the  House  of  Lords  de- 
clined to  permit  the  wife's 
representatives  to  recover  out 
of  the  husband's  estate  any 
arrears  of  pin  money,  when 
she  had  been  maintained  by 
him  in  a  manner  suitable  (as 
far  as  the  circumstances  al- 
lowed) to  her  station,  though 


she  had  for  thirty-three  years 
been  of  unsound  mind,  and 
therefore,  of  course,  did  not 
consent,  and  was  incapable  of 
consenting,  to  the  husband's 
retaining  the  pin  money. 
Lord  St.  Leonards  (Prop.  Ho. 
Lords,  169)  remarks,  in  com- 
menting upon  this  case,  that 
as  the  wife  survived,  and  there- 
fore whatever  right  there  was, 
was  vested  in  herself  and  not 
in  her  representatives,  there 
seems  to  have  been  no  de- 
fence to  the  claim  to  a  year's 
arrear.  Now,  considering  the 
course  of  proceeding  on  which 
the  bar  to  the  claim  for  ar- 
rears of  pin  money  is  founded, 
namely,  the  retainer  by  the 
husband  of  the  pin  money, 
and  the  discharge  by  him  of 
the  expenses  which  it  is  in- 
tended to  provide  for,  it  seems 
reasonable  that  when  this  is 
put  a  stop  to,  a  year's  account 
should  be  given  for  the  pur- 
pose of  supplying  a  fund  for 
the  payment  of  the  wife's  cur- 
rent and  outstanding  bills. 
This  ground,  however,  which 
is  a  solid  one  for  treating  the 
satisfaction  of  pin  money  as 
taking  place  ds  anno  in  annum, 
fails  in  relation  to  the  wife's 
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such  accounts  between  husband  and  wife  which  it  is 
impossible  to  determine  according  to  the  rights  of 


separate    income    when    not 
gpeciallj  destined  for  her  pri- 
yate    expenditure,  as  is   the 
common   case  in  settlements 
of  personal  estate  in  which  the 
expedient  of  a  trust  of  the  in- 
come for  the  wife's  separate 
use  'without  power  of  antici- 
pation, is  resorted  to  for  the 
purpose  of  protection  against 
misfortune   or   improvidence, 
and  without  any  intention  of 
withholding  the  money  firom 
heing  hlended  with  the  gene- 
ral   income    of   the   married 
pair.    As  regards  separate  in- 
come of  this  description,   it 
appears  that  the  presumption 
of  satisfaction  does  not  arise, 
except    under    circumstances 
from  which  the  wife's  consent 
may  he  inferred,  and  hence, 
that  where    the    wife    is    of 
unsound  mind,  and  therefore 
incapable    of  consenting,  an 
account  will  be  ordered  of  her 
separate  estate  received  by  the 
husband,  subject  to  allowance 
of  the  expenses  of  her  mainte- 
nance   {Attorney '  Oeneral   v. 
Pamther,  3  Bro.  C.  C.  441,  4 
Bro.  C.  0.  409,  in  connection 
with  which,  see  lie  Spiller,  6 
Jur.  N.  S.  386).    This  is  dif- 
ferent from  the  rule  prevailing 


with  respect   to   pin  money 
{Howard  v.  Lord  Bighy,  nbi 
supra) ;  and  though  it  cannot 
be  asserted  on  the  existing 
authorities  that  the  liability 
of  the  husband  for  a  year's 
arrear   of   pin   money,  with 
his  absolute  non-liability  to 
account    for    other    separate 
income,  forms  another  recog- 
nised distinction,  yet,  if  the 
writer  is  justified  in  contend- 
ing, on  the  grounds  stated  in 
the  text,  for  the  non-liability 
as    to  separate    income,  not 
being  pin  money,  he  may  be 
permitted  to  suggest  the  dis- 
tinction in  question,  as  fur- 
nishing a  rule  reasonable  in 
itself,    and    consistent    with 
most    of  the    cases    on    the 
subject.      If  this  rule  were 
adopted,  it  would  seem  that 
in  settlements  of  personal  es- 
tate in  which  the  wife  takes 
an  annuity  out  of  the  income 
of  the  settled  funds  for  her 
separate  use  during  the  joint 
lives,  the  annuity,  though  not 
given  under  the  designation 
of  pin  money,  should,  in  gene- 
ral, be  on  the  footing  of  pin 
money;    though    in  this,  as 
well  as  in  some  other  respects, 
a  difficulty  may  arise  as  to  the 
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the  parties  (c).  In  a  modem  case  Lord  Cottenham 
stated  the  rule  as  being,  "  that  separate  money  of 
the  wife,  paid  to  the  husband  with  her  concurrence, 
or  by  her  direct  authority,  to  be  inferred  from  their 
.  mode  of  dealing  with  each  other,  cannot  be  re- 
called ; "  and  referred  the  foundation  of  the  rule  to 
broad  grounds  of  general  convenience  and  practice. 
*^  In  ninety-nine  cases  out  of  a  hundred,"  said  his 
Lordship,  "  separate  property,  which  is  introduced 
as  a  protection  to  the  wife,  does  not  take  effect :  aU 
things  going  right  and  no  distinction  being  made, 
the  question  of  separate  property  does  not  arise; 
the  property  is  used  as  a  common  fiind  for  the 
benefit  of  the  family,  and  in  that  way  naturally  falls 
under  the  control  and  management  of  the  husband. 
If,  however,  it  be  once  assumed  that  the  wife  by 
herself,  or  by  those  who  represent  her,  may  call  upon 
the  estate  of  the  husband,  or  the  husband  himself. 


proper  character  of  an  annuity  or  where    the   circumstances 

too  large  to  admit  of  the  sup-  are  such  as  to  show  that  the 

position  that    it  is  intended  claim  was  intended  to  be  kept 

merely  for  the  wife's  private  alive  {Ridout  v.  Lewis,  1  Atk. 

expenditure,  but  impressed  by  269) ;  but  that,  in  the  case  of 

means  of  the  separate  trust  a  wife  living  with  her  hus- 

with  a  character  distinct  from  band,  this  inference  will  not 

that  of  the  general  income,  be  made  on  slight   grounds 

It  may  here  be  added  that  (see   Thrupp  v.    Harmariy   8 

the  bar  to   the    recovery  of  Myl.  &  K.  513).    The  same 

arrears  of  pin  money  does  not  pnnciples,    no    doubt,   apply 

exist  where  the  wife  is  living  also  to  separate  income  not 

apart  from  the  husband,  and  being  pin  money, 

is    not   maintained   by  him  {e)  See  Peacock  v.  Monk,  2 

{Moore  v.  Moore,  1  Atk.  272) ;  Ves.  Sen.  190. 
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to  repay  the  money  so  far  as  they  can  have  it,  it  is 
impossible  to  tell  what  confusion  might  not  be  intro- 
duced into  a  family  "  (/).     In  order  to  support  the  Arguments  for 

^       ^   '  ^  ^  precluding 

practice  here  referred  to,  and  to  enable  the  rule  to  recovery  of 

.    ,  ,  arreani  for 

be  treated  as  giving  to  that  practice  the  sanction  of  a  year, 
legality,  the  doctrine,  as  the  writer  conceives,  must 
be  carried  to  the  extent  of  wholly  precluding  the 
wife  from  the  recovery  of  arrears  of  her  separate 
income  (not  being  pin  money),  and  must  not  be 
viewed  as  leaving  her  the  right  to  an  account  for  a 
year.  If  even  to  this  limited  extent  there  existed  a 
right  to  recover  arrears,  every  payment  by  trustees 
of  the  wife's  separate  income  to  the  husband,  made 
without  her  express  assent,  would  render  them  liable 
to  make  good  to  the  wife  the  amount  so  paid,  and 
that  liability  would  continue  until  a  year  had  passed 
by  without  any  attempt  on  the  part  of  the  wife  to 
enforce  it.  The  consequence  would  be,  that  trustees 
could  not  be.  advised  to  pay  the  wife's  separate 
income  otherwise  than  upon  her  own  receipt,  and 
the  general  and  convenient  practice  of  payment  to 
the  husband,  with  no  other  consent  on  the  part  of 
the  wife  than  what  may  be  inferred  from  her  acqui- 
escence, must  be  abandoned.  The  protection  there- 
fore, of  the  course  of  dealing  with  which  the  rule  is 
connected  by  Lord  CotteiUmm^  requires  that  the  rule 
should  be  carried  to  the  extent  here  contended  for, 

(/)  See  Caion  v.  Rideout,  1  De  G.  P.  &  J.  576.    The  mle 

Mac.  &  Gord.  599,  603 ;  and  is  l»id  down  \yj  Lord  Colten- 

see    the  observation    in  the  ham  in  nearly  the  same  terms 

text  cited  by  Lord  Campbell,  in  Bucheridge  v.  GlassBy  Or.  & 

C,  in  Dtlkes  v.  Broadmeady  2  Phil.  137. 
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namely,  the  absolute  exclusion  of  all  right  to  an 
account  on  the  part  of  the  wifa  The  tenns  in  which 
(as  above  mentioned)  Lord  Cottenham  lays  down 
the  rule,  and  the  reference  to  the  mode  of  deaUng 
between  husband  and  wife,  show  that  where  they 
are  living  together,  the  presumption  of  acquiescence 
arises  as  to  each  payment,  upon  its  receipt  by  the 
husband,  and  are  altogether  inconsistent  with  the 
notion  of  satisfaction  de  anno  in  annum.  Accord- 
ingly, there  are  several  recent  cases  which  assume 
the  doctrine  to  be  that  the  wife  is  not  entitled  to  an 
account,  and  which  must  have  been  otherwise 
decided,  had  she  been  considered  as  entitled  to  a 
year's  arrears ;  and,  on  the  whole,  the  writer  strongly 
inclines  to  think  that  the  latter  view  may  now  be 
considered  as  obsolete,  and  inconsistent  with  the 
most  modem  authorities  and  the  principles  on 
which  they  rest  (gr).     If  the  doctrine  contended  for 


Cases  in  which 
transfer  of  pro- 
per^ in  wife's 
separate  estate 
to  husband  has 
been  inferred 
from  course  of 
dealing. 


*  Express  autho- 
rity for  payment 
to  husband. 


(g)  Besides  Gaton  v.  Ride- 
outy  ubi  supra,  see  Rowley  v. 
Unwin,  2  K  &  J.  138; 
Payne  v.  Little,  26  Beav.  1. 
In  Beresford  v.  Archbishop 
of  Armagh,  18  Sim,  643,  the 
question  was  as  to  the  title  to 
a  fund  formed  out  of  sayings 
fi*om  the  wife's  •  separate  in- 
come; and  in  Gardner  v. 
Gardner,  1  Giff.  126,  as  to 
the  title  to  a  capital  fond 
belonging  to  the  wife  for  her 
separate  use,  which  had  been 
receiyed  and  employed  by  the 


husband.  The  principles  on 
which  both  these  cases  were 
dealt  with,  appear  to  the 
writer  to  be  favourable  to 
the  conclusion  here  contended 
for,  the  question  haying  been 
whether  there  was  such  a 
course  of  dealing  as  to  autho- 
rise the  inference  of  the  right 
of  property  haying  been  trans- 
ferred from  the  wife  to  the 
husband.  And  see  p.  92, 
infra. 

*  Sometimes  in  practice  a 
claufie  is   inserted  in  settle- 
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by  the  writer  be  sound,  the  separate  right  of  the 
wife  to  her  income  (not  being  pin  money)  will  be 
dormant,  and  may  be  disregarded,  so  long  as  (in  the 
language  of  Lord  Cottenhcim,  above  cited)  "  all 
things  go  right ;  "  but  while  at  all  times  (if  accom- 
panied by  a  restriction  on  anticipation)  operating  as 
an  effectual  bar  to  prospective  alienation,  it  will  be 
capable  of  being  called  into  immediate  and  efficient 
action,  should  it  be  required  for  protection  against 
the  husband's  debts,  or  should  circumstances  induce 
the  wife  to  deviate  from  the  common  course,  and 
require  payment  into  her  own  hands  {h). 


ments  qualifying  the  restric- 
tion on  anticipation,  by  en- 
abling the  wife  to  direct  pro- 
spectiyely  the  payment  of  the 
income  to  the  husband  until 
her  further  order ;  bat  if  the 
writer's  views  are  correct, 
trustees  may  safely,  under  the 
common  form  of  settlement, 
act  upon  such  a  direction  on 
the  part  of  the  wife  until 
countermanded;  and,  in  the 
absence  of  any  direction,  may 
pay  to  the  husband  on  the 
presumption  arising  from  the 
common  course  of  dealing 
when  the  husband  and  wife 
live  together  (see  Rowley  v. 
Untvin,  2  K.  &  J.  138).  At 
the  same  time  an  express 
direction  by  the  wife,  though 
not  in  the  writer's  view  essen- 
tial, may  be  useful  as  pre- 


cluding all  question  as  to  her 
assent  to  that  mode  of  pay- 
ment; and  if  given  prospec- 
tively, must  be  considered  not 
as  of  the  nature  of  an  antici- 
pation, but  as  a  continuing 
authority,  sanctioning  each 
payment  as  it  is  made. 

(A)  A     provision    for    the   Prospective 

wife  expressly  directed  to  talce  Z"Z^^" 

effect  in  the  event  of  a  sepa-  separation. 

ration,  would  be  within  the 

principle  that  a  deed  providing 

for  a  future  separation  is  void, 

as  contrary  to  public  policy. 

See  Cocksedge  v.  Cockaedgey  5 

Hare,    397,    14     Sim.    244; 

Garttoright  v.  Cartivright,  10 

Hare,  630 ;  on  app.  3  De  G. 

M.  &  G.  982,  where  a  clause, 

directing  that  property  settled 

by  the    husband's   father  to 

the  separate  use  of  the  wife 
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Frame  of  tinBt         In  modem  practice  the  trust  for  the  wife's  sepa- 

lor  wife  s  sepa-  ^  *^ 

rate  use  without  ratc  usc  is  Created  by  means  of  a  direction  to  pay 

power  of  "^  ^  '' 

anticipation. 

should  go  over  to  the  husband 


*  Power  of 
Divorce  Court 
to  alter  settle- 
ments. 


upon  a  separation,  was  held 
to  be  illegal.    The  question 
whether  the  gift  over  was  in 
the  nature  of  a  limitation  or 
of  a  condition  was  considered 
by  the  Court;  but  it  may  be 
inferred  from  the  judgment  of 
L.  J.  Turner  (pp.  989,  990), 
that  had  the  trust  for  the  wife 
been  held  to  be  in  its  incep- 
tion terminable  upon  the  sepa- 
ration, the  Court  would  not 
have  given  eifect  to  the  re- 
mainder in  favour  of  the  hus- 
band during  the  joint  lives; 
and  to  the  same  effect  see  ff, 
V.  W.y  3  Kay  &  J.  382.     See 
also  Merryweaiher  v.  Jones,  4 
Giff.  509,  where  it  was  con- 
tended that  a  clause  providing 
for  future   separation  invali- 
dated the  settlement  (a  post- 
nuptial one)  in  toto;   but  it 
was  held   that    the    proviso 
alone  was  void;  Proctor   v. 
Eobinaon,  35  Beav.  329.    The 
elopement  and  adultery  of  the 
wife  are  no  bar  to  her  rights 
under  her  settlement  {Sidney 
V.  Sidney,  3  P.  Wms.  269; 
Winter   v.    Winter,   id.    276, 
note  {I) ;  Hodgene  v.  Hodgens, 
LI.  &  G.  Bep.  temp.  Sugden, 
328,  4  CI.  &  Fin.  323).    Nor 


has  the  Court  of  Chancery  any 
jurisdiction,  upon  the  dissola- 
tion  of  the  marriage,  to  set 
aside  the  settlement^  or  de^ 
prive  the  guilty  party  of  any 
benefit   under    it    {Evans  v. 
Carringtony  1  Johns.  &  Hem. 
598,  2  De  G.  F.  &  J.  481 ; 
but   see  Jeesop  v.  BUikey  3 
Giff.  639).    •  Now,  however, 
large  powers  of  dealing  with 
settled  property  upon  a  dis- 
solution of  marriage,  are  con- 
ferred  upon    the    Court  of 
Divorce  by  22  &  23  Vict  c. 
61,  s.  5,  which  empowers  the 
Court  to  make  orders  for  the 
application  of  the  whole,  or  a 
portion  of  the  property  settled 
(whether  by  ante-nuptial  or 
post-nuptial  settlement),   for 
the  benefit  of  the  children  or 
their  respective  parents.    The 
previous  Act,  20  &  21  Vict, 
c.  85,  s.  45  (amended  by  23 
&   24  Vict.    c.    144,    s.    6), 
enabled    the    Court,  upon  a 
divorce  or  judicial  separation 
for  the  adultery  of  the  wife, 
to  order  a  settlement  to  be 
made   of   any    property   be- 
longing to  her  for  the  benefit 
of  the  innocent  party,  and  the 
children,  or  any  of  them ;  but 
it  was  held  that  this  Act  did 
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the  income  to  her  for  her  sole  and  separate  use 
independently  of  her  husband  and  upon  her  own 
receipt,  but  without  power  of  anticipation.  This 
form  is  founded  upon  the  now  well  established 
principles  that  the  trust  for  payment  to  the  wife's 
separate  use  if  standing  alone  places  her  upon  the 
footing  of  a  single  woman  in  equity,  both  as  regards 
her  right  of  enjoyment  and  her  power  of  disposi- 


not  authorise  the  Gonrt  to 
interfere  with  marriage  settle- 
ments {Noma  T.  Norris^  27 
L  J^  P.  &  M.  72).  For  in- 
stances  of  orders  made  under 
these  enactments,  see  Pmrce  v. 
Peam,  30  L.  J.,  P.  M.  &  A. 
182 ;  Seatle  t.  SeaiU,  lb.  216; 
Bacon  v.  Bacon,  2  Sw.  &  T. 
86;  Boynton  v.  Boynton,  ib. 
275 ;  Johnson  v.  Johnsan,  31 
L.  J.,  P.  M.  &  A.  29 ;  Web' 
iter  Y.  Websier,  3  Sw.  &  T. 
106  ;  Calltvell  y.  CallweU,  ib. 
259;  Gill  V.  Oill,  ib.  359; 
Stone  V.  Stone,  ib.  372  ;  Ghet- 
wynd  V.  Ghstwynd,  L.  R.  1  P. 
M.  &  D.  39 ;  March  v.  March, 
ib.  440 ;  Smithe  y.  Smiths,  ib. 
587 ;  in  seyeral  of  which  cases 
the  life  interest  of  the  guilty 
party  was  stmck  out  of  the 
settlement.  Bat  the  Court 
has  no  power  to  make  au  order 
under  22  &  23  Vict.  c.  61, 
where  there  is  no  issue  of  the 
marriage  {Oraham  y.  Qraham^ 

VOL.  III. 


L.  R.  1  P.  M.  &  D.  711,  and 
the  cases  there  cited).  And 
an  order  will  not  be  made  de- 
priving the  innocent  party  of 
any  interest  under  the  settle- 
ment for  the  benefit  of  the 
children  (TA^mp^ew  y.  Thomp^ 
son,  2  Sw.  &  T.  649).  The 
statutory  power  has  been  held 
to  apply  to  a  deed  of  separa- 
tion, by  which  an  annuity  was 
settled  on  the  wife  during  her 
life  (Worsley  v.  Worsley,  L.  R, 
1  P.  M.  &  D.  648) ;  it  being 
considered  (see  p.  65 1 )  that  the 
substantial  feature  to  bring 
the  case  within  22  &'  23 
Yict.  c.  61,  s.  5,  is  that  a  sum 
of  money  is  paid  to  a  woman 
in  her  character  as  wife,  or  is 
settled  upon  her  in  that  cha- 
racter, and  whilst  she  continues 
a  wife  ;  if  the  marriage  is  dis- 
solved she  is  no  longer  a  wife, 
and  the  Court  can,  within  the 
spirit  of  the  statute,  deal  with 
the  settlement 


^ 
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tion ;  but  that  the  latter  is  taken  away  from  her, 
so  far  as  regards  a  prospective  alienation,  by  means 
of  a  restriction  upon  anticipation  ( i).  There  was, 
however,  an  opinion  entertained  before  the  nature 
of  a  married  woman's  separate  estate  was  developed 
by  the  authorities,  that  the  trust  for  payment  to 
her  for  her  separate  use  gave  a  right  of  personal  en- 
joyment only,  unaccompanied  by  that  of  disposi- 
tion, and  that  the  latter  branch  of  dominion  required 
to  be  conferred  by  means  of  a  power  of  appointment, 
the  terms  of  which  would  define  and  control  the 
corresponding  right  of  alienation.  To  this  obsolete 
view  of  the  nature  of  a  married  woman's  separate 
estate  must  be  ascribed  the  form  of  trust  as  to  her 
separate  income,  which  was  adopted  by  conveyancers, 
and  (not  having  been  abandoned,  when  the  doctrine 
to  which  it  appears  to  have  owed  its  origin  was 
discarded  (k) ),  was  until  recently  habitually  inserted 


Prohibition  of 
anticipation 
annexed  to 
sepazate  estate. 


*  JuB  disponendi 
as  to  separate 
estate  of  married 
women. 


(«)  "When  once  it  was 
efitablished  that  the  separate 
estate  of  a  married  woman 
was  to  be  so  far  enjoyed  by 
her  as  a  feme  sole,  as  to  bring 
with  it  all  the  incidents  of 
property,  and  that  she  might 
therefore  dispose  of  it  as  a 
feme  sole  might  do,  it  was 
fonnd  that  to  secure  her  the 
desired  protection  against  the 
marital  rights,  it  was  neces- 
sary to  qualify  and  fetter  the 
gift  of  the  separate  estate,  by 
prohibiting  anticipation.  •  *  • 


The  separate  estate  and  the 
prohibition  of  anticipation  are 
equally  creatures  of  equity, 
and  equally  inconsistent  with 
the  ordinary  rules  of  property. 
The  one  is  only  a  restriction 
and  qualification  of  the  other." 
Per  Cottenham,  C,  in  Tullelt 
V.  Armsironff,  4  Myl.  &  Cra. 
893,  894. 

*{k)  In  FeUipIace  v.  Gorges, 
1  Ves.  Jun.  46,  3  Bro.  C.  C.  8, 
it  was  decided  that  a  married 
woman  can  dispose  by  will  of 
property  given  to  her  separate 
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in  settlements.  According  to  that  frame  of  the  trust, 
a  power  of  appointment  by  the  wife  not  exercisable 
by  anticipation  preceded  the  proper  trust  for  her 
separate  use,  the  restriction  upon  anticipation  being 
commonly  in  grammatical  connexion  with  the  power 
only,  consistently  with  the  theory  that  on  the  power 
depended  the  right  of  disposition  to  be  restrained. 
In  the  case,  however,  of  Barrymore  v.  Ellis  (Z), 
where  the  trust  was  framed  in  this  manner,  the  late 
Vice-Chancellor  of  England  held,  that  the  wife  "  had 
both  a  limited  power  of  appointment,  and  the  general 
uncontrolled  dominion  over  the  property,"  and  on 
this  ground  upheld  an  alienation  by  the  wife.  This 
decision  is  conceived  in  a  narrow  spirit,  since  it 
disregarded  the  obvious  intention  of  the  instrument, 
which  was  to  prevent  alienation  by  the  wife  gene- 
rally, and  not  in  one  particular  mode  only,  and 
which  was  equally  defeated  by  a  prospective  dispo- 
sition made  by  virtue  of  the  wife's  interest,  as  it 
would  have  been  by  an  appointment  by  anticipation 
nnder  the  power ;  and  though  not  expressly  over- 
ruled, it  must  be  considered  to  have  been  much 
shaken  in  point  of  authority  by  the  decision  of  the 
Lord  Chancellor  (reversing  that  of  the  Vice-Chan- 
cellor of  England),  in  the  case  of  Broion  v.  Bawr 

use,  the  gronnd  of  the  decision  the  text,  which  held  that  the 

being  that "  personal  property  alienation  must  be  eo  modo 

when  it  can  be  enjoyed  sepa-  with  the   power   given,    see 

rately,  must  be  so  with  all  its  per  Lord  Eldon  in  Jackson  t. 

incidents,  and  the  jus  dispo-  ffobhouse,  2  Mer.  487,  and  in 

nmdi  is  one  of  them."    As  to  Parkes  v.  WhttSj  11  Ves.  221. 

the  old  doctrine  referred  to  in         {I)  S  Sim.  1,  4, 

o  2 
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Whether  Barry- 
more  r.  Ellis  is 
overruled. 


ford  {in).  In  that  case,  the  restraint  on  anticipation 
being  (as  in  Bwi^ymore  v.  Ellis)  grammatically  con- 
nected with  the  power  only,  and  the  trust  in  default 
of  appointment  being  for  payment  into  tlie  wifes 
proper  hands,  for  her  sole  and  separate  use,  it  was 
held  upon  the  appeal,  that  the  restriction  against 
anticipation  extended  to  the  whole  gift ;  that  this 
was  the  true  construction  of  the  bequest,  and  that  it 
corresponded  with  what  appeared  to  have  been  the 
manifest  intention  of  the  testator  (n).      The  cases 


(m)  11  Sim.  127  ;  on  app. 
1  Phil.  620. 

(n)  The  observations  of 
Vice-Chancellor  Kinderahy,  in 
Vaughan  v.  Vanderstegen,  2 
Drew.  187-189,  appear  to  im- 
ply that  that  learned  judge 
did  not  consider  that  Barry- 
more  T.  Ellis  was  overruled  in 
principle  by  Broivn  v.  Bam- 
ford,  and  as  regards  the  point 
specially  under  his  Honour's 
consideration,  namel  v,  the  dis- 
tinct character  of  a  power  of 
appointment  given  to  a  mar- 
ried woman,  and  a  trust  of 
the  same  property  for  her 
separate  use,  there  is  nothing 
to  object  to  in  this  view ;  but 
as  a  decision  that  there  was 
no  effectual  restriction  on  an- 
ticipation, it  appears  to  the 
writer  that  Barrymore  v.  Ellis 
cannot  stand  consistently  with 
Proivn   V.    Bamford,       The 


method  used  by  the  Chan- 
cellor {Lyndhurst)  for  deter- 
mining the  construction  of 
the  instrument  in  the  latter 
case,  must,  if  applied  to  the 
former,  have  led  to  a  conclu- 
sion the  reverse  of  that  which 
was  adopted  by  the  Court. 
Indeed,  by  comparing  the 
language  of  the  instruments 
in  the  two  cases,  it  will  he 
seen  that  in  one  point,  that 
in  Barrymore  v.  Ellis  was  the 
more  favourable  of  the  two  for 
holding  the  restraint  on  anti- 
cipation to  apply  both  to  the 
power  and  the  trust;  a^s  the 
words  directing  payment,  as 
ihe  income  should  become  due, 
to  which  importance  was  at- 
tached by  the  Lord  Chancellor 
in  Broum  v.  Bamford  (see  1 
Phil.  625),  were  in  that  case 
in  grammatical  connexion  with 
the  power  only;  but  in  Barry - 
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here  referred  to  demonstrated  at  once  the  inutility 
and  the   inexpediency  of  annexing   a   power   of 


fnore  v.  Ellis  were  in  gramma- 
tical connexion  with  the  tmst 
as  well  as  the  power.  The 
words  in  Broum  v.  Bamford^ 
directing  payment  into  the 
wife's  proper  hands,  which 
formed  the  only  other  material 
distinction  between  the  two 
cases,  can  hardly  be  regarded 
as  by  themselves  constitnting 
a  safficient  ground  for  the 
difference  in  the  decisions, 
tbongh  they  no  donbt  point 
to  what  the  tmst  for  the  wife's 
separate  use  was  in  its  origin 
conceiyed  to  be,  namely,  a 
tniBt  for  her  personal  receipt 
and  enjoyment.  The  writer 
may  refer  to  the  cases  of 
Moore  v.  Moore^  1  Coll.  54, 
and  Harnett  t.  McDougally  8 
Beav.  187,  both  decided  in 
the  interval  between  the  Yice- 
Cbanoellor's  decree  in  Broum 
T.  Bamfordy  and  its  reversal 
upon  appeal,  as  difScnlt,  if 
not  impossible,  to  reconcile 
with  Barrymore  v.  EllU;  and 
to  Harrop  v.  Howard^  3  Hare, 
624,  which,  however,  could  not 
have  been  decided  in  the  same 
sense  as  Barrymore  v.  ElliSy 
without  disregarding  the  lan- 
guage as  well  as  the  obvious 
intent  of  the  trust.    Such  a 


decision  as  Barrymore  v.  Ellis 
would  be  rendered  impossible 
by  adherence  to  the  sound 
rule  of  construction  laid  down 
by  Cicero  in  the  "  Oratio  pro 
Csecina,"  in  a  passage  happily 
cited  by  Vice-Chancellor  Wood 
(in  Warren  v.  Riulall,  4  Kay 
&  J.  610),  and  which  is  so 
admirably  expressed,  that  the 
writer  cannot  refuse  himself 
the  pleasure  of  transcribing 
it.  "  Non  occurrit  unicuique 
vestrum  aliud  alii  in  omni 
genere  exemplum,  quod  tcsti- 
monio  sit,  non  ex  verbis  aptum 
pendere  jus,  scd  verba  servire 
hominum  consiliis  et  auctori- 
tatibus  ?  Ornate  et  copiose  L. 
CrasBUS,  homo  longe  eloquen- 
tissimus,  paulo  ante  quam  nos 
in  forum  venimus,  judicio 
centumvirali  banc  sententiam 
defendit;  et  facile,  cum  contra 
eum  prudentissimus  homo,  Q. 
Mucins,  diceret,  probavit  om- 
nibus, M.  Curium,  qui  hasres 
institutus  esset  ita,  'mortuo 
postumo  filio,'  cum  filius  non 
modo  non  mortuus,  sed  ne 
natus  quidem  esset,  heeredem 
esse  oportere.  Quid?  Verbis 
satishoccautumerat?  Minime. 
Qu8B  res  igitur  valuit?  Volun- 
tas; quae  si  tacitis  nobis  in* 
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appointment  to  the  trust  for  the  wife's  separate  use ; 
the  inutility,  inasmuch  as  the  sufficiency  of  the 
trust,  without  the  power,  to  confer  the  jus  dis- 
ponendi,  was  exhibited  in  the  strongest  light ;  and 
the  inexpediency,  since,  by  giving  two  several  powers 
of  disposition,  the  question  was  raised  whether  they 
did  not  require  to  be  restrained  by  distinct  fetters  on 
alienation.  The  result  has  been  the  relinquishment 
by  conveyancers  of  the  double  form  combining  power 
and  trust,  and  the  adoption,  as  to  the  wife's  separate 
income,  of  a  form  merely  declaring  the  trust  for  her 
separate  use,  and  annexing  a  restriction  on  anticipa- 
tion. In  the  form  now  in  use,  which  consists  (as 
above  mentioned  (o) ),  of  a  direction  to  pay  the 
income  to  the  wife  for  her  sole  and  separate  use, 
independently  of  her  husband,  upon  her  own  receipt, 
and  without  power  of  anticipation,  the  first  and  last 
members  of  the  clause,  declaring  the  trust  for  the 
sole  and  separate  use,  and  restraining  a  disposition 
by  anticipation,  are  alone  essential.  The  words 
excluding  the  husband  (p)  and  directing  payment 
on  the  wife's  own  receipt,  though  usually  retained 

telligi  posset,  verbis  omnino         (j>)  The  trust  for  the  wife's 

non  nteremnr:  quia  non  po-  separate  use  is  in  general  in 

test,  verba  reperta  sunt,  non  terms  confined  to  the  joint 

quad  impedirent  scd  quae  indi-  lives,  otherwise  the  reference 

carent  voluutatem."   <<  That  is  to  the  intended  husband  might 

to  say,"  adds  Yice-Chancellor  be  material  as  showing  that 

Wood,  "  though  it  never  was  the  trust  for  the  separate  use 

perhaps  better  expressed  than  is  not  intended  to  extend  b&- 

in  that  passage,  the  clear  and  yond  the  particular  coverture 

manifest  intent  is  to  prevail."  in  contemplation.    See  Moore 

{o)  Supra,  p.  81.  v.  Morris,  4  Drew.  33. 
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in  practice,  are,  if  not  superfluous,  merely  expla- 
natory of  the  situation  of  the  parties  and  the  duty 
of  the  trustees,  and  add  nothing  to  the  legal  opera- 
tion of  the  clause. 
The  technical  method  of  settling  property  (whether  What  expres- 

^  ■*•      ^  ^      •'    ^  Bions  give  nsc  to 

capital  or  income)  in  favour  of  a  married  woman  as  separate  estate. 
separate  estate,  is  by  means  of  a  trust  for  her  sole 
and  separate  use,  these  adjectives  (or  more  strictly 
the  word  "  separate,"  to  which  in  this  phrase  "  sole" 
is  equivalent  {q) ),  being  the  appropriate  terms  of 


(q)  The  expression  "  sole 
use  "  has  been  repeatedly  held 
to  create  a  separate  nse ;  see 
Adamson  y.  Armitage,  19  Ves. 
iiCy ;  S.  G,  G.  Coop.  283 ;  Ex 
parte  Bay,  1  Mad.  199;  Be 
Tarsey'8  Trust,  L.  R.  1  Eq. 
561,  and  the  other  cases  cited 
in  Lewin  on  Trusts,  5th  ed., 
p.  538,  note  (6) ;  but  the  no- 
tion that  the  word  "  sole  '*  is 
aa  operatire  word  sufficient 
without  other  fortifying  cir- 
comstances  to  create  a  sepa- 
rate use,  was  discountenanced 
by  Lord  Chancellor  Westhury 
in  Oilbert  v.  LeunSy  1  De  G. 
J.  &  S.  38,  where  a  legal  de- 
vise to  the  testator's  widow 

for  her  "  sole  use  and  benefit," 

« 

was  considered  (though  the 
case  was  decided  on  another 
ground)  not  to  confer  a  sepa- 
rate estate,  and  it  was  said 
(p.  48)  that  there  was  no  case 


of  a  will  containing  a  disposi- 
tion in  £a.your  of  a  woman 
either  single,  or  become  dis- 
covert immediately  on  the 
death  of  the  testator,  in  which 
these  words,  unconnected  with 
a  gift  to  trustees,  had  been 
held  to  have  that  effect ;  and 
see  Lewis  v.  Matthews,  L.  B. 
2  Eq.  177.  The  question 
whether  the  word  **  sole " 
has  a  fixed  technical  meaning 
rendering  it  equivalent  to 
'*  separate,"  was  decided  in 
the  negative  in  Massy  y. 
Rowen,  L.  B.  4  H.  L.  Eng.  & 
Ir.  290.  It  may  be  collected 
that  the  word  "sole"  will 
have  this  meaning  where  from 
the  nature  of  the  instrument 
— as  in  the  case  of  a  marriage 
settlement — or  &om  its  terms 
— as  contemplating  the  protec- 
tion of  a  married  woman,  or 
a  woman  about  to  marry — ^it 
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art  for  this  purpose.  Any  expressions,  however, 
from  which  the  intention  to  exclude  the  husband 
can  be  clearly  inferred,  will  have  the  eflfect  of  vest- 
ing property  in  a  married  woman  for  her  separate 
use  (r);  but  inasmuch  as  the  husband,  being  bound 
to  maintain  his  wife,  is  primd  facie  entitled  to  her 
property,  the  intention  to  exclude  him  must  be 
unequivocally  declared  (s).    It  was  formerly  doubted 


appears  to  be  aimed  at  the 
marital  right ;  but  that  when 
no  Bnch  inference  arises,  the 
word  "sole"  will  merely  in- 
dicate complete  and  midis- 
puted  ownership  to  the  ex- 
clusion of  the  rest  of  the 
world.  In  the  latter  case  it 
seems  equiralent  to  "only," 
which,  even  in  a  marriage 
settlement,  was  held  not  to 
create  a  tmst  for  the  wife's 
separate  use  {Spireti  v.  Wil- 
hwBy  8  De  G.  J.  &  S.  298). 
The  reasonable  distinction 
drawn  in  Massy  v.  Bowen  (ubi 
snpra)  will  apparently  recon- 
cile all  or  nearly  all  the  cases. 
(r)  DarUy  v.  Barley^  3  Atk. 
899,  per  Lord  Hardwiche; 
Stanton  v.  EaUy  2  Russ.  & 
Myl.  180,  per  Lord  Brougham. 
See  Lewin  on  Trusts,  5th  ed. 
p.  587 ;  and  see  p.  588,  notes 
(a)  to  (o)  inclusive,  where 
there  is  a  collection  of  cases 
in  which  words  of  a  more  or 


less  informal  description  have 
been  held  to  confer  a  separate 
estate.  See,  also,  the  able  and 
exhaustive  note  {h)  in  Jarm. 
Wills,  3rd.  ed.  vol.  ii.  p.  22, 
"What  words  create  a  trust 
for  separate  use ; "  Hulms  v. 
Tenant,  1  Lead.  Cas.  in  Equ. 
3rd  ed.,  notes,  pp.  465  et  seq. 
A  gift  of  chattels  by  a  hus- 
band to  his  wife  for  her  sepa- 
rate use  may  be  created  by 
parol,  but  there  must  be  clear 
evidence  that  he  has  divested 
himself  of  all  beneficial  in- 
terest in  the  property,  and 
has  constituted  himself  a 
trustee  for  heT{6/rantY,0rantf 
84  Beav.  628). 

(«)  See  Wills  v.  Sayers,  4 
Mad.  411,  and  the  other  cases 
cited  in  Lewin  on  Trusts,  5th 
ed.  p.  587,  note  (c) ;  see,  also, 
p.  588,  notes  {p)  and  {q),  589, 
notes  (a)  to  (a)  inclusive,  con- 
taining a  collection  of  cases 
in  which  it  has  been  held  that 
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whether  a  trust  for  the  wife^s  separate  use  would 
take  effect  without  the  intervention  of  a  trustee ; 


a  trust  for  the  wife's  separate 
use  was  not  created.  *The 
distinctions  run  rather  fine, 
as  a  legacy  to  a  married 
woman  to  be  at  her  disposal 
{Kirk  V.  Pauliny  7  Vin.  Abr. 
95,  pi.  43),  or  for  her  own 
use  and  at  her  own  disposal 
{Priehard  v.  Ames,  Turn.  & 
Buss.  222),  or  accompanied 
by  a  direction  that  her  receipt 
shall  be  a  sufficient  discharge 
{Lee  V.  PrieauXy  3  Bro.  C.  0. 
381;  Be  Larimer^  12  Beav, 
521),  will  Test  in  her  a  sepa- 
rate estate ;  but  a  gift  for  her 
own  absolute  use  and  benefit 
{Rycrofi  v.  Christy,  3  Beav. 
238,  see  p.  241),  or  with  a. 
direction  for  payment  into  her 
proper  hands  for  her  own  use 
and  benefit  {TyUr  v.  Lake,  2 
Buss.  &  Myl.  183 ;  Blacklow 
y.  Laws,  2  Hare,  49)  will  not 
haire  that  effect.  As  all  such 
cases  let  in  the  same  consider- 
ations as  apply  to  the  con- 
struction of  the  words  ^*  sole 
use  "  (see  supra,  p.  87,  note), 
words,  which  in  a  gift  to  a 
married  woman,  or  one  whose 
marriage  appears  to  be  in  the 
contemplation  of  the  testator, 
would  create  a  separate  use, 
may  in  a  gift   to  a  single 


drcomstanceB. 


woman   whose    marriage    is 

not  in  contemplation,  or  to  *  Separate  nae. 

the  testator's  widow,  receive 

a  different  construction;  see 

Lewin  on  Trusts,  p.  538,  note 

(/).      With    respect    to    the   Extrinsic 

bearing  of  extrinsic  circum- 
stances which  may  influence 
the  question  of  separate  estate, 
the  case  of  DarleyY.  Barley,  3 
AtL  399,  may  be  noticed,  in 
which  a  bequest  to  the  hus- 
band for  the  wife's  livelihood 
was  held  to  make  him  a  trus- 
tee for  her  separate  use.  It 
may  be  questioned  whether 
the  decision  would  have  been 
the  same  had  the  trustee  been 
a  stranger.  And  see  Ex  parte 
B&ilby,  1  Glyn.  &  J.  167, 176. 
See  also  Shewell  v.  Dwarris, 
1  Johns.  172,  where  a  legacy 
to  a  married  woman  abso- 
lutely, if  she  should  be  living 
apart  from  her  husband  at 
the  time  of  the  testatrix's 
death,  was  held  to  be  for  her 
separate  use;  Brooke  Y.Brooke, 
25  Beav.  342,  where  remit- 
tances by  the  husband  to  his 
wife,  who  was  living  separate 
from  him,  for  her  mainte* 
nance,  were  held  to  be  strictly 
separate  estate,  so  as  to  ex- 
clude the  husband  firom  any 
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but  it  has  long  been  established,  that,  in  order  to 
give  eflFect  to  the  declared  intention,  the  Court  will 


Wife  obtaining     interest  in  her  savings.    Tiie 
protection  order,   jjj^^^^^     ^^     Matrimonial 

Causes  Act  (20  &  21  Vict 
0.  85,  B.  21,  amended  by  21 
&  22  Vict  c.  108,  ss.  6—10) 
puts  a  married  woman  who 
obtains  a  protection  order  in 
the  same  position,  with  regard 
to  property  and  contracts,  and 
suing  and  being  sued,  as  she 
would  be  if  she  obtained  a 
decree  of  judicial  separation ; 
the  effect  of  which  would  be 
(under  ss.  25  and  26  of  the 
original  Act,  and  s.  8  of  the 
Amendment  Act)  that  she 
would,  in  these  respects,  be 
considered  as  a  feme  sole. 
Hence,  a  wife,  who  had  ob- 
tained a  protection  order,  was 
held  entitled  to  payment  of  a 
fund  in  Court  representing  a 
legacy  to  her  {Kitmsley's  Trusty 
26  Beay.  84;  and  see  Re 
RainsdorCs  Trusty  4  Dr.  446 ; 
R&  WhitHngharrC  8  Trusty  12 
W.R.775;  4N.R.  134);and 
another  in  the  same  situation, 
who  was  executrix  and  resi- 
duary legatee  under  a  will, 
was  under  the  original  Act 
held  entitled,  after  probate,  to 
transfer  Consols  standing  in 
the  name  of  the  testatrix  in 
the  Bank  of  England,  and  to 


receive  dividends  thereon,  as 
if  she  were  a  feme  sole  {Baths 
T.  Bank  of  EngJandy  4  Kay  & 
J.  564;  and  see  the  Amend- 
ment Act,  s.  7,  affirming  this 
view  of  the  law,  where  the 
wife  is  entitled  as  executrix, 
administratrix,  or  trustee). 
See  also  Bs  Insole,  L.  B.  1 
Eq.  470,  35  Beav.  92,  where 
the  husband  having  mort- 
gaged his  wife's  reversionaiy 
interest,  and  the  wife  having 
afterwards  obtained  a  judicial 
separation,  she  was  held  abso- 
lutely entitled  to  the  fond 
against  the  husband  and  his 
mortgagees ;  Johnsons, Lander y 
L.  R.  7  Eq.  228,  as  to  the  wife's 
right  to  her  choses  in  action 
not  reduced  into  possession  at 
the  date  of  the  decree  for 
judicial  separation.  The  20 
&  21  Vict  c.  85,  s.  25,  pro- 
vides  that  if,  after  a  judicial 
separation,  the  wife  shall  again 
cohabit  with  the  husband,  all 
such  property  as  she  may  be 
entitled  to  when  such  cohabi- 
tation shall  take  place,  shall 
be  held  to  her  separate  use, 
subject,  however,  to  any  agree- 
ment in  writing  made  between 
herself  and  her  husband  whilst 
separate.    As   to   protection 
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supply  the  want  of  trustees  and  make  the  husband 
trustee  (t). 
When  the  husband  receives  the  wife's  separate  As  to  receipt  by 

-L  naBDand  of    . 

property,  by  reason  of  no  trustee  having  been  named,  life's  separate 
or  otherwise,  the  question  frequently  arises,  whether  ^''^^'  • 
the  circumstances  attending  the  original  receipt,  or 
the  subsequent  course  of  dealing  of  the  parties,  be 
such  as  to  authorise  the  inference,  that,  as  between 
the  husband  and  wife,  the  fund  has  become  the  pro- 
perty of  the  husband.  As  regards  the  wife's  separate 
income,  the  rule  bearing  upon  this  point  haa  been 
aheady  discussed  {u).  With  respect  to  a  principal 
fund  given  to  the  wife  -for  her  separate  use,  and 


orders  and  jadicial  separations 
in  Ireland  and  Scotland,  and 
their  effect  as  regards  the 
property  of  the  wife,  which 
appears  to  be  substantially 
the  same  as  in  England,  see 
28  Yict.  c.  43  (Ireland),  and 
24  &  25  Vict.  c.  86  (Scotland). 
As  to  the  effect  of  a  divorce  a 
vmculoy  as  regards  the  wife's 
property,  see  Wells  v.  Malbon, 
31  Beav.  48 ;  Knox  v.  Welh, 
2  Hem.  &  Mil.  674 ;  Heath  t. 
LewiSy  4  Giff.  665;  Wilkin^ 
9on  T.  Oibsan,  L.  B.  4  Eq. 
162 ;  ProU  V.  SoadT/,  L.  E.  3 
Ch.  App.  220. 

*  (0  Benmt  v.  Davis,  2  P. 
Wms,  316  (oTerraling  the 
doubt  raised  in  Harvey  y. 
Harvey,  1  P.  Wms.  125); 
and    see     the    other    cases 


referred    to    in    Lewin    on 

Trusts,  5th  ed.,  p.  537,  note 

(J).     In  Williams  v.  Waters, 

14  M.  &  W.  166,  it  was  held, 

that  under  a  conveyance  by 

way  of  marriage  settlement  to 

trustees  and   their  heirs,  in 

trust    for  the  wife  and  her 

assigns  during   her  life,  for 

her  sole  and  separate  use,  and 

after  her  death  to  the  use  of 

the  husband,   his  heirs  and 

assigns,  the  trustees  did  not 

take  the  legal  estate  during 

the  life  of  the  wife,  but  there 

being  no  sufficient  evidence  of 

an  intention  to  give  to  the 

trustees  an  active  trust,  the  •  rivust  for  wife's 

use  watf  executed  in  the  wife,  8op»ra*e  lue 

exGcated  so  aa 

and  the  husband  was  a  trustee  to  pass  i(^ 
for  her  in  equity.  ****** 

(i«)  Supra,  pp.  1\  et  seq. 
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transferred  to  the  husband,  the  rule,  as  laid  down 
by  Lord  Eldon  (x),  is,  that  as,  at  the  time  it  was 
given,  "  it  was  for  the  separate  use  of  the  wife,  and 
it  continued  so  until  transferred  to  the  husband, 
that  transfer  could  not  destroy  the  separate  trust, 
unless  clear  evidence  is  produced  by  the  husband 
that  it  was  intended  with  her  assent  to  destroy  it. 
If  the  evidence  is  short  of  that,  as  it  is  perfectly 
settled  that  a  husband  may  in  this  Court  be  a 
trustee  for  the  separate  use  of  his  wife,  he  would 
be  precisely  in  the  same  situation  as  to  the  bene- 
ficial .  interest,  as  the  person  who  made  the  transfer. 
Therefore  he  is  a  trustee.^'  This  rule,  though  fur- 
nishing a  principle,  must  of  course  leave  each  case 
to  be  determined  according  to  its  own  circum- 
stances {y) ;  and  the  main  reason  for  referring  to  it 
here  is,  for  the  purpose  of  adducing  an  additional 
argument  in  favour  of  the  position  above  maintained, 
that  the  husband  receiving  the  wife's  separate  in- 
come with  her  assent  is  not  liable  to  any  retro- 
spective account.  When  the  question  turns  on  the 
title,  as  between  husband  and  wife,  to  a  capital  fund 

{x)  InEkhY.  CockellydYes.  for  his  wife  of  the  estate,  he 

875.  was  also  a  trastee  for  her  of 

(y)  See,  accordingly,  Richr.  the  rents) ;  Eowe  v.  Botce,  2 

Gockelly  9  Ves.  869  ;  Parker  v.  De  G.  &  Sm.  294  ;  Darkin  t. 

Brooke,  id.  588  (where  the  de-  Darkin,  17  Beav.  578  ;  Oard- 

cree,  so  far  as  charging  the  ner  v.  Gardner,  1  Gif.  126 ; 

husband's  representative  with  Scales  v.  Baker,  28  Bear.  91 ; 

the  rents  from  the  cothmence-  Woodwards.  Woodward,  9  Jar. 

ment  of  his  possession,  may,  N.  S.  882  ;  Smith  y.  Harding^ 

perhaps,  be  justified,  on  the  6  N.  R.  Z^^. 
ground  that  being  a  trustee 
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received  by  the  former,  it  is  justly  considered  that 
"  where  there  is  sufficient  evidence  to  show  an  in- 
tention on  the  part  of  the  wife,  that  the  husband 
should  employ  the  money  for  his  own  use,  or  for 
the  family  expenditure,  as  he  might  think  proper, 
the  assent  of  the  wife  to  such  application  of  the 
money  must  put  an  end  to  the  trust  for  her  separate 
use"  (z) ;  but  there  would  surely  be  a  strange  incon- 
sistency in  holding,  that  as  to  capital  received  by 
the  husband,  under  cii-cumstances  showing  absent  on 
the  wife's  part  to  its  being  received  and  employed 
for  the  common  benefit  and  for  the  family  expendi- 
ture, her  separate  property  is  gone  and  the  husband 
altogether  free  from  the  liability  to  account ;  but, 
that  as  to  income  received  under  circumstances 
authorising  the  like  inference,  the  wife  has  a  right 
to  call  it  back  if  received  within  the  year  (a). 


(z)  Per  Sluart,  V.  C,  1  Gif, 
130. 

*(a)  The  progress  of  the 
equitable  doctrine  as  to  the 
liability  of  a  married  woman's 
separate  estate  for  her  engage- 
ments has  been  considered  in 
several  recent  cases.  The  lia- 
bility in  respect  of  her  written 
contracts,  although  not  refer- 
ring to  her  separate  estate,  has 
been  established  by  a  long 
series  of  authorities ;  and  as 
regards  her  general  engage- 
ments not  in  writing,  there 
appears  to  be  a  great  prepon« 


derance  of  judicial  opinion  in 

favour  of  the  liability  when 

the  engagement  can  reason-  *  Liability  of 

ably  be  connected  with  the  "^"^^ 

••-'v    *'*'    ^^  *^^    "  ***"    ""^   woman  8  sepa- 

possession    of   separate   pro-  rate  estate  for 

r*      -w-r       1  -rr         her  engagementB. 

perty.  See  Vaugrian  v.  Van^ 
dersiegeriy  2  Drew.  165,  179 — 
184,  where  the  question  as  to 
the  liability  of  a  married  wo- 
man's separate  estate  was  dis- 
cussed, and  the  leading  cases 
were  reviewed  by  Vice-Chan- 
cellor  Kindersley;  Wright  v. 
Chard,  4  Drew.  673;  Burke 
V.  Tuite,  iO  Ir.  Ch.  Rep.  467  ; 
Johnsm  v.  Gallagher,  8  De  G. 
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Origin  of 
restraint  on 
anticipation. 


The  history  of  the  restraint  on  anticipation  is  given 
by  Mr;  Le\vin  in  the  following  passage ;  "  The  clause 


F.  &  J.  494 ;  and  see,  in  par- 
ticular, the  elaborate  and  in- 
structive judgment  of  Lord 
Justice  Turner  in  the  latter 
case,  in  which  the  authorities 
were  examined  and  the  con- 
clusion come  to  (p.  514)  that 
"not  only  the  bonds,  bills, 
and  promissory  notes  of  mar- 
ried women,  but  also  their 
general  engagements,  may 
affect  their  separate  estates, 
except  as  the  Statute  of  Frauds 
may  interfere  where  the  sepa- 
rate property  is  real  estate," 
but  with  the  qualification  (p. 
515)  that  "it  should  appear 
that  the  engagement  was  made 
with  reference  to  and  upon  the 
faith  or  credit  of  that  estate, 
and  that  whether  it  was  so  or 
not  is  a  question  to  be  judged 
of  by  the  Court  npon  all  the 
circumstances  of  the  case." 
His  Lordship  was  accordingly 
of  opinion  in  that  case  (diss. 
Knight  Bruce,  L.  J.)  that  the 
separate  estate  of  the  married 
woman,  who  was  living  apart 
from  her  husband  and  carry- 
ing on  trade,  would  have  been 
liable  for  goods  supplied  to 
her  in  her  trade,  but  that  the 
claims  of  the  creditors  were 


defeated  by  a  mortgage  made 
by  her  pending  the  suit.  The 
case  of  Johnson  y.  Oalhgher 
is  commented  upon  in  7  Jur. 
N.  S.  pt.  2,  p.  151 ;  and  in 
Sugd.  Pow.  8th  ed.,  pp.  475, 
476,  in  which  Lord  St.  Leo- 
nards expresses  his  concur- 
rence with  the  view  of  liOrd 
Justice  Knight  Bruce,  and  dis- 
approves of  extending  further 
relief  against  a  married  wo- 
man's separate  estate.  In 
Shaltock  v.  Shatiock,  L.  IL  2 
Eq.  182,  35  Beav.  489,  in 
which  the  subject  of  the  lia- 
bility of  a  married  woman's 
separate  estate  was  considered 
by  the  Master  of  the  Rolls, 
his  Lordship  dissented  from 
the  views  expressed  by  Lord 
Justice  Turner  in  Johnson  v. 
Oalhgher,  and  stated  his  con- 
elusion  from  the  authorities 
to  be  that  the  liability  of  the 
separate  estate  is  only  created 
by  something  which  operates 
as  a  specific  charge  upon  it, 
and  that  a  mere  general  en- 
gagement not  evidencing  an 
intention  to  create  such  a 
charge  does  not  so  operate. 
This  statement  of  the  law, 
however,    appears   to   be  at 
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against  the  feme's  anticipation  is  of  comparatively 
modern  growth.     In  Hulme  v.  Teimnt,  it  was  held 


rariance  with  the  modem  aa- 
thoritieSy  the  principle  estab- 
lished by  which  is  conceived 
to  be  that  the  engagements  of 
a  married  woman  operate  not 
as  specific  dispositions  of  the 
separate  estate,  but  as  mere 
general  contracts  made  by  her 
as  haying  in  equity  the  status 
of  a  feme  sole  in  relation  to 
her  separate  property,  and 
which  the  Court  enforces  by  a 
species  of  equitable  execution 
against  the  property  (see  3  De 
G.  F.  &  J.  519).  If  this  be 
the  true  principle,  it  follows 
that  the  debts  will  be  payable 
pari  passu  (see  2  Dr.  181,  3 
De  G.  P.  &  J.  520),  and  not 
(according  to  the  opinion  ex- 
pressed by  Lord  Romilly,  L. 
R.  2  Eq.  192,  194)  in  order  of 
priority,  and  that  they  will  be 
postponed  (as  in  Johnson  v. 
Gallagher)  to  a  specific  charge 
upon  the  property.  See,  also, 
the  remarks  on  Shattoch  y. 
Shailock  in  Lewin  on  Trusts, 
5th  ed.,  pp.  528,  529.  In  Re 
Leeds  Banking  Company^  Mrs. 
Matihstaman's  Case^  L.  B.  3 
Eq.  781,  Vice-Chancellor  Kin- 
dersley  concurred  in  Lord 
Justice  Tumer^s  statement  of 
the  law  on  this  subject,  and 


inferred  the  liability  of  a  mar- 
ried woman  who  had  taken 
shares  in  her  own  name  in  a 
joint  stock  company  to  pay 
calls  out  of  her  separate  estate ; 
and  see  Butler  y.  Cumpston, 
L.  R.  7  Eq.  16.  In  Burke  v. 
Tuite  (ubi  supra)  it  was  held 
that  the  contract  of  a  married 
woman,  in  order  to  be  en- 
forceable against  real  estate 
settled  to  her  separate  use, 
must,  haying  regard  to  the 
Statute  of  Frauds,  be  in  writ- 
ing ;  but  this  yiew,  though 
in  accordance  with  the  prin- 
ciple laid  down  by  Lord  Eo- 
milly  (see  L.  R.  2  Eq.  192), 
and  apparently  countenanced 
by  Lord  Justice  Turner  in 
the  passage  aboye  cited  from 
Johnson  y.  Gallaghery  seems 
difficult  to  reconcile  with  the 
principle  stated  aboye  as  de- 
ducible  from  the  authorities, 
including  Johnson  y.  Galla- 
gher  itself,  that  a  mere  general 
engagement  does  not  operate 
as  a  specific  charge  on  the 
separate  estate  (see  Lewin,  p. 
545).  In  Wright  y.  Chard 
(ubi  supra)  it  was  held  that 
a  married  woman's  separate 
estate  was  not  liable  to  refund 
rents  paid  to  her  by  a  trustee 
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that  a  limitation  to  the  separate  use  simply  did 
not  prevent  the  feme  from  aliening.     In  Pyhus  v. 


As  to  powers 
of  appointment 
vested  in  mar- 
ried women. 


in  possession  under  a  mis- 
taken constraction  of  a  will, 
and  as  to  which,  therefore,  the 
liability  in  the  case  of  a  person 
not  under  incapacity,  would 
have  been  independent  of  con- 
tract; and  see  Williams  y. 
Duke  of  Bolton,  4  Bro.  C.  C. 
297;  3.  C.y  2  Ves.  Jun.  138 ; 
Jones  V.  Harris,  9  Ves.  48G  ; 
Aguilar  v.  Aguilar,  6  Madd. 
414  ;  and  the  observations  of 
Turner,  L.  J.,  on  those  cases 
in  3  De  G.  F.  &  J.  512,  514. 
It  has  been  determined  that 
the  rule  that  the  exercise 
of  a  general  power  of  testa- 
mentary appointment  renders 
the  appointed  fimd  assets  for 
the  payment  of  the  appointor's 
debts,  does  not  apply  in  the 
case  of  a  married  woman,  so 
as  to  let  in  her  engagements  in 
the  nature  of  debts  {VaugJuzn 
V.  Vandersfegen,  2  Drew.  165  ; 
•  Effect  of  fraud  id.,  363;  followed  in  Hohday 
Jom^  V.    Peters,    28    Beav.    354  ; 

Blatchford  v.  Woolleg,  2  Dr.  & 
Sm.  204) ;  and  notwithstand- 
ing some  observations  of  Lord 
Justice  Turner  to  a  contrary 
effect  in  Johnson  v.  Gallagher 
(8  De  G.  P.  &  J.  516),  it 
seems  that  a  power  of  appoint- 
ment by  deed  or  wUl,  whether 


exercised  by  the  married  wo« 
man  or  not,  does  not  subject 
the  fund  to  such  engagements 
{Blatchford  v.  WoolUy,  ubi 
supra,  where  the  ratio  deci-^ 
dendi  included  powers  to  ap- 
point by  deed  or 'will,  though 
the  power  in  that  case  was 
exercisable  by  will  only ; 
Beecher  v.  Major,  6  N.  R.  851,  • 
V.  C.  K. ;  Shaitock  v.  8hat^ 
tock,  ubi  supra ;  and  see  Sagd. 
Powers,  8th  ed.,  pp.  474,  476. 
See,  however,  an  article  in  12 
Jur.  N.  S.  pt.  2,  p.  243,  in 
which  the  soundness  of  this 
doctrine  is  questioned).  But 
debts  of  a  married  woman 
contracted  before  the  cover- 
ture, will  be  let  in  by 
her  testamentary  appointment 
{Vaug?ian  v.  Vanderstegen,  2 
Dr.  363).  In  -  that  case  it 
was  held,  on  the  authority  of 
Savage  v.  Foster  (9  Mod.  35), 
and  other  cases,*  that  a  mar- 
ried woman  may  be  visited 
with  the  consequences  of  a 
fi'aud  committed  by  her ;  and 
on  this  principle  it  was  held 
that  a  mortgage  executed  by  a 
woman  as  if  she  were  single, 
when  she  had  in  fact  been  pri- 
vately married,  was  binding  in 
equity  against  her  heir ;  and 
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Sndth,  great  pains  had  been  taken  in  framing  the 
separate  use,   and  the  income  was  made   payable 


in  the  event  of  the  mortgaged 
property  proying  insofficient, 
would  give  the  mortgagee  the 
rights  of  a  creditor  against 
her  general  assets,  and  (after 
tiiese  should  be  exhausted) 
against  the  .  appointed  pro- 
perty. See,  also,  as  to  the 
effect  of  fraud  by  a  married 
woman,  Barrow  v.  Barrow,  4 
Kay  &  J.  409  ;  Sharps  v.  Foy, 
L.  R.  4  Ch.  Ap.  35;  B$ 
Lush's  Trusts,  ih.yb91.  'The 
rights  of  married  women  may 
be  barred  and  their  estates 
affected  by  active  participa- 
tion in  breaches  of  trust  (per 
Turner,  V.  C,  in  Hughes  v. 
WsUs,  9  Hare,  778,  referring  to 
Ryder  v.  Bickerton,  8  Swanst. 
80  (n)  ;  Monfford  v.  Cadogan, 
19  Yes.  635 ;  see,  also,  Mara 
T.  Manning,  2  Jo.  <&  Lat  811, 
318);  and  her  separate  pro- 
perty, afi  to  which  she  is  not 
restrained  from  anticipation, 
is  liable  in  respect  of  a  breach 
of  trust  committed  by  her 
{Clm  V.  Garew,  1  Johns.  & 
H*  199);  but  as  to  property 
which  she  is  restrained  from 
anticipating,  neither  a  breach 
of  trust  {Clfve  v.  Carew,  ubi 
supra  ;  Pemberton  v.  M'Oill, 
IDr.  &  Sm.  266),  nor  even,  as 


it  seems,  a  fraud  {Jackson  v. 
Hohhouss,  2  Mer.  488),  can 
have  a  prospective  effect  in 
binding  her  interest,  as,  if 
fraud  could  support  the  wife's 
assignment,  this  would  in 
effect  give  her  a  power  of 
alienation  against  the  inten- 
tion of  the  settlor.  Several 
cases  have  occurred  in  which 
the  question  has  been  as  to 
the  liability  of  trustees  to  re- 
place trust   ftmds    lost    by    a   •Married 

breach  of  trust  committed  at  woman's  active 

participation  in 

the  request  or  with  the  ac-  breaches  of 
quiescence  of  a  married  woman  *""'' 
who  was  solely  interested  in 
theftmd.  In  Brewery.  Swirles, 
2  Sm.  &  Gif.  219,  in  which  the 
married  woman  had  an  abso- 
lute power  of  appointment 
over  the  fimd,  a  bill  by  her 
appointees  for  its  restoration 
was  dismissed ;  and  a  similar 
decision  was  come  to,  upon 
the  bill  of  the  wife,  in  Jones 
V.  Biggins,  L.  R.  2  Eq.  538, 
in  which  the  ftmd  was  held  in 
trust  at  her  request  in  writing 
to  pay  to  her  the  whole  or  any 
part  absolutely,  and  until  such 
request  in  trust  for  her  for  life 
for  her  separate  use,  with  re- 
mainder as  she  should  by  will 
appoint.    On  the  other  hand, 
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as  the  feme  should,  by  writing  under  her  proper 
hand,  from  time  to  time  appoint ;  but  it  was  again 


in  Hanchett  t.  Briscoe^  22 
Beav,  496,  "where  the  trust 
funds  were  vested  in  trustees 
in  trust  for  a  married  woman, 
the  dividends  to  be  held  for 
her  separate  use  during  her 
life,  it  was  held  that  her  in- 
terest ultra  the  trust  for  her 
separate  use  during  her  life 
being  reversionary,  was  not 
bound  (see  ante,  vol.  ii.  p.  114 
note),  and  that  the  trustees  were 
therefore  compellable  upon  a 
bill  filed  by  her  after  her  hus- 
band's death  to  bring  back 
the  fund,  but  were  entitled  to 
retain  the  dividends  accruing 
during  her  life  towards  their 
indemnity ;  and  in  Fletcher  v. 
Oreen,  33  Beav.  426,  in  which 
the  married  woman  had  a  life 
interest  for  her  separate  use, 
with  a  restraint  on  anticipa- 
tion, and  a  power  of  appoint- 
ment by  deed  over  the  rever- 
sion, her  consent  by  deed  to 
an  improper  investment  on 
mortgage  was  held  not  to 
amount  to  an  appointment  of 
the  reversion,  so  as  to  render 
it  liable  for  the  loss  in  exonera- 
tion of  the  trustees.  In  Daviea 
V.  Hodgson^  25  Beav.  177,  an 
opinion  was  intimated  (extra- 
judicially) against  the  power 


of  a  married  woman  to  bind 
herself  with  respect  to  her 
separate  estate,  though  not 
restrained  from  anticipation, 
by  her  consent  to  an  invest- 
ment not  authorised  by  the 
terms  of  the  trust  (see  pp.  185 
— 187).  This  opinion,  how- 
ever, appears  to  be  more  than 
questionable,  and,  as  the  writer 
conceives,  the  argument  by 
which  it  is  supported  wholly 
fails,  if  the  consent  to  the 
unauthorised  investment  be 
regarded  as  a  partial  exercise 
of  the  dominion  which,  by  the 
supposition,  is  vested  in  the 
married  woman  to  the  extent 
of  her  interest.  It  seems  that 
when  judgment  is  obtained 
against  a  husband  and  wife 
for  the  debts  of  the  wife  dtm 
sola,  and  the  wife  is  taken  in 
execution,  the  Oourt  in  its'dis- 
cretion  will  discharge  the  wife 
from  custody,  unless  it  be 
shown  that  she  has  separate 
prpperty,  which  may  be  ap- 
plied to  the  satisfaction  of  the 
debt,  and  that  the  like  dis- 
cretion may  be  exercised, 
though  the  husband  cannot 
be  taken,  he  having  obtained 
final  protection  from  the 
Court  of  Insolvent  Debtors. 
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decided,  that  the  feme  could  even  then  dispose  of 
her  interest.  After  this.  Lord  Thurlow  happened  to 
be  nominated  a  trustee  of  Miss  Watson^s  settlement, 
and  he  directed  the  insertion  of  the  words,  *  and  not 
by  anticipation ' ;  from  which  time  this  has  been 
the  usual  formulary,  and  the  eflFect  of  it  for  the 
purpose  of  excluding  the  power  of  disposition  has 
never  been  questioned  "  (6). 
The  formal  method  of  imposing  this  restraint  is,  What  expres- 

_  .  ...  ,         ,  sions  restrain 

m  express  terms  to  prohibit  anticipation ;  and  unless  anticipation. 

the  language  of  the  instrument  clearly  show  this  to 

be  the  intention,  it  will  be  open  to  the  construction 

that  the  words  are  "  only  an  unfolding  of  all  that 

is  implied  in  a  gift  to  the  separate  use  "  (c) ;  that  is, 

that  they  have  been  used  only  for  the  purpose  of 

better  excluding  the  marital  right.     But,  notwith- 


Ivms  v.  Butler,  7  El.  &  BL 159. 

The  subject  of  the  liability 
of  a  married  woman's  separate 
estate  is  fully  discussed,  and 
the  cases  collected,  in  Lewin 
on  Trusts,  5th  ed.,  pp.  641 — 
549  and  notes ;  and  in  Lead- 
ing Gases  in  Equity,  notes  to 
ffulme  T.  Tenanty  3rd  ed., 
Yol.  i.  pp.  449  et  seq. 

(b)  Lewin  on  Trusts,  5th 
ed.  123  ;  and  see  the  cases 
of  Hulms  V.  Tenant,  1  Bro. 
C.  C.  16 ;  and  Pylms  v.  Smithy 
3  Bro.  C.  C.  340,  above  men- 
tioned ;  Jackson  v.  Holhouse, 
2  Mer.  487  ;  and  Farkes 
V.  White,  11  Ves.  221,  there 


referred  to.  By  permitting 
the  dominion  of  the  wife  to  be 
restricted  by  a  clause  against 
anticipation,  the  Courts  ar- 
rived by  indirect  means  at  giv- 
ing to  her  that  special  and  pro* 
tected  right  of  property,  which 
it  was  early  felt  to  be  fitting 
that  she  should  have,  and  which 
had  been  supposed,  but,  as  the 
cases  showed,  erroneously,  to 
be  involved  in  the  conception 
of  separate  estate. 

(c)  Per  Lord  Eldon,  in 
Parkes  v.  White,  11  Ves.  222 ; 
and  see  Actori  v.  White,  1  Sim. 
&  Stu.  429 ;  lie  Boss's  Trust, 
1  Sim.  N.  S.  196. 

H   2 
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Extent  to  which 
Beparate  use  and 
restraint  on 
alienation  may 
be  created. 


standing  the  language  attributed  to  Lord  Cottevham 
in  Scott  V.  Davis  (d),  there  is  no  rule  that  any  set 
form  of  words  is  required  in  order  to  restrain  anti- 
cipatioil ;  and  hence  the  question  whether  this  has 
been  effected  or  not,  must  depend  on  the  intention 
to  be  inferred  from  the  instrument  {e). 

The  separate  use,  and  with  it  the  restraint  on 
alienation,  may  be  created,  whether  the  interest 
taken  by  the  object  of  the  trust  be  an  estate  for  life 
only,  or  an  absolute  estate,  and  whether  the  property 
be  real  or  personal  (/)  ;  and  may  be  made  to  take 


{d)  4  Myl.  &  Cra.  87 ;  see 
p.  89. 

(e)  See  Baker  v.  Bradleyy 
7  De  G.  M.  &  G.  597 ;  and 
in  particular,  L.  J.  Tumer^s 
observations,  pp.  622 — 624. 
The  restraint  on  anticipation 
was  in  this  case  inferred  from 
a  direction  that  the  receipts 
of  the  wife,  or  some  person 
authorised  by  her  to  receive 
any  payment  of  income,  after 
such  payment  should  have 
become  dne,  should  alone  be 
discharges.  In  Field  y.BvanSf 

•  Aa  to  separate    15   gim.  375    (which  was  ap- 
UBe  in  the  corpus  ■■    .      -r,  ,  -n      -,, 

of  real  estate.       proved  m  Baker  V.  Bradley)^ 

the  same  inference  had  been 
drawn  from  very  similar  lan- 
guage; and  see  Fletcher  v. 
Ofeeuy  83  Beav.  426,  429). 
The  case  of  Medley  v.  fforlan, 
14  Sim,  222,  in  which  it  was 
considered  that  no   effectual 


restraint  on  anticipation  had 
been  imposed,  is,  it  is  con- 
ceived, at  variance  with  Baker 
v.  Bradley,  Brown  v.  Barn- 
ford  (1  Phil.  620 ;  see  p.  84, 
supra),  and  the  ordinary  prin- 
ciples of  construction,  and  in- 
capable of  being  supported. 
See,  also,  2  Jarm.  Wills,  3rd 
ed.,  vol.  ii.  p.  24,  note,  "  What 
amounts  to  a  restraint  on  an- 
ticipation by  a  feme  coverte ;" 
and  Hulme  v.  Tenant,  1  Lead. 
Cas.  in  Eq.  3rd  ed.,  notes,  pp. 
473  et  seq. 

(/)  *  Notwithstanding  some 
observations  of  V.  C.  Kmders- 
ley  to  the  contrary  in  Blatck- 
ford  V.  WooUey  (2  Dr.  &  Sm. 
206 ;  and  see  the  remarks  of 
the  same  learned  judge  in 
Troutbeck  v.  Boughey,  L.  K  2 
Eq.  537),  it  is  beyond  ques- 
tion   that    the  fee-simple  of 
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eflfect  upon  a  marriage  neither  existing  nor  in  con- 
templation at    the    time   of  the   creation   of  the 


real  estate  may  be  settled  to 
the  separate  use  of  a  married 
woman;  and  after  some  con- 
flict of  authority,  it  has  been 
determined  that  the  separate 
use,  in  the  absence  of  a  re- 
straint on  anticipation,  carries 
with  it  the  power  of  disposi- 
tion of  the  equitable  fee  by 
instrument  inter  vivos  (with- 
out any  acknowledgment  un- 
der the  Fines  and  Recoveries 
Act),  or  by  will  {Taylor  v. 
MeadSy  U  L.  J.  Ch.  203,  11 
Jur.  N.  S.  166,  before  Lord 
Wesiburyy  overruling  Lech- 
mere  V.  BroiheridgBj  32  Beav. 
353 ;  and  see  ffall  v.  Water- 
houeej  11  Jur.  N.  &  361 ;  the 
same  point  had  been  pre- 
viously decided  in  Ireland  in 
Adams  v.  Gamble,  11  Ir.  Ch. 
Sep.  269,  on  app.  12  ib.  p. 
102).  As  regards  a  life  estate 
in  realty  settled  to  the  sepa- 
rate use  of  a  married  woman, 
her  power  of  disposition,  with- 
out fine  or  deed  acknow- 
ledged, was  established  long 
since  (Major  v.  Laneley,  2 
Buss.  &  M.  355;  Stead  v. 
Nihofif  2  Beav.  245 ;  and  see 
per  Sir  John  Bomilly,  M.B., 
in  Leehmere  v.  Brotheridge,  32 
Beav.  361).    But  as  regards 


the  legal  estate,  the  jus  dis- 
ponendi  (otherwise  than  by 
deed  acknowledged)  can  of 
course  only  be  conferred  on 
the  wife  by  means  of  a  power 
operating  under  the  Statute 
of  Uses.  As  to  what  words 
are  sufficient  to  create  the  se- 
parate use  in  the  corpus  of 
real  estate,  see  Troutbeck  v. 
Boughey,  L.  E.  2  Eq.  534. 
Eeference  may  here  be  made  Right  of  husband 
to  the  conflicting  authorities  ^^j^u^aiate 
as  to  the  right  of  the  husband  ^i***®- 
to  an  estate  by  the  curtesy  in 
the  wife's  real  estate  settled 
to  her  separate  use.  Where 
the  separate  use  is  confined  to 
the  life  of  the  wife,  the  re- 
mainder in  fee  being  limited 
to  her,  either  absolutely  or 
subject  to  her  appointment, 
the  balance  of  authority  is  in 
favour  of  the  right  of  the  hus- 
band (see  Jac.  Prop.  Husb.  & 
Wife,  vol.  i.  pp.  22  et  seq. ; 
Follett  V.  5V«r,  14  Sim.  125). 
In  two  modem  cases,  in  which 
the  separate  use  extended  to 
the  whole  fee,  the  curtesy  has 
been  held  to  be  excluded 
{Moore  v.  Webster^  L.  R.  3 
Eq,  267;  Bennet  v.  Bavts,  2 
P.  Wms.  316,  318;  and  see 
Leehmere   v*  Brotheridge,  32 
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Restraint  on 
anticipation  as 
to  corpus  of 
property. 


trust  (gr),  and  so  as  to  operate  as  a  sliiftiiig  re- 
striction, annexed  to  the  interest  of  the  ohject  of 
the  trust,  not  merely  during  a  single  coverture, 
but  whensoever  she  is  under  coverture.  But  the 
restraint  on  alienation  is  wholly  inoperative  when 
the  state  of  coverture,  and,  with  it,  the  incidents  of 
separate  estate,  are  not  in  existence  ;  and  hence  the 
possibility  that  a  woman  may,  at  some  future  time, 
contract  marriage,  does  not  disable  her,  while  single, 
from  alienating,  to  the  extent  of  her  interest,  pro- 
perty settled  to  her  separate  use  without  power  of 
anticipation  {h) ;  and  she   may,  by  her  acts  while 


Beav.  363,  365);  but  in  the 
recent  case  of  AppUton  v. 
Bowhy,  L.  R.  8  Eq.  139,  the 
contrary  was  held. 

The  efficacy  of  a  restraint 
on  anticipation,  as  regards 
the  corpus  of  real  estate,  was 
established  by  the  case  of 
Baggett  v.  Mem,  1  Coll.  138, 
150;  on  app.  1  Phil.  627, 
628,  in  which  a  beneficial 
lease  granted  (with  the  con- 
currence of  her  husband)  by  a 
married  woman,  to  whom  the 
property  had  been  devised  in 
fee  simple  for  her  separate 
use,  but  subject  to  a  prohibi- 
tion against  alienation,  was 
held  to  be  void  in  equity.  In 
Be  Sarel,  4  N.  R.  321,  an 
absolute  legacy  to  the  sepa- 
rate use  of  a  married  woman 
was  held  upon  the  terms  of 


the  will  to  be  inalienable 
during  her  coverture  ;  and  in 
R6  Syhes'  TrustSy  2  Johns.  <& 
Hem.  415,  a  legacy  in  rever- 
sion to  the  separate  use  of  a 
married  woman  with  a  prohi- 
bition against  alienation,  was 
treated  as  being  free  from  the 
restriction  upon  its  falling 
into  possession. 

{g)  As  to  the  conflict  of  ju- 
dicial opinion  on  this  subject, 
which  was  terminated  by  Tul- 
Utt  V,  Armstrong y  4  Myl.  &  Cra. 
377,  see  supra,  p.  71,  note(^). 

{h)  Barton  v.  Briscoe,  Jac. 
903  ;  Jones  v.  Salier,  2  Buss. 
&  Myl.  208  f  Woodmeskn  v. 
Walker,  2  Russ.  &  MyL  297. 
This  principle  is  also  recog- 
nised in  TulUtt  V.  Armstrong, 
4  Myl.  &  Cra.  400,  401,  406, 
407,  and  in  many  other  cases, 
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discovert,  vest  the  property  in  herself  discharged 
firom  the  separate  use  and  restraint  on  anticipation 
to  arise  on  her  marriage,  and  so  as  in  that  event  to 
let  in  the  marital  rights  of  her  husband  (  i ). 


and  now  forms  part  of  the  ele- 
mentary law  on  this  subject. 

*(«)  As  to  what  acts  are 
sufficient  for  that  purpose,  see 
Wright  v.  Wright,  2  Johns. 
&  Hem.  647.  The  following 
are  some  points  connected 
with  the  restraint  on  anticipa- 
tion, which  have  arisen  in  re- 
cent cases.  Where,  under  a 
marriage  settlement  giving  a 
power  of  appointment  among 
the  children  of  the  marriage, 
there  was  an  appointment  to 
a  daughter  for  her  separate 
use  during  her  life  without 
power  of  anticipation  (which, 
if  literally  acted  upon,  would 
hare  suspended  the  power  of 
alienation  beyond  the  legal 
period),  it  was  held  that  the 
appointment  was  not  void, 
but  by  analogy  to  the  cy 
pres  doctrine  as  applicable  to 
appointments,  the  restraint 
upon  anticipation  might  be 
rejected  and  the  rest  of  the 
appointment  sustained  (Fry 
V.  Capper,  Kay,  163 ;  and  see 
Armitage  v.  Coates,  35  Bear. 
1  ;  In  re  Teague^s  Settle- 
fnent,  Weekly  N.  1870,  118). 
The    Court    has    no    power 


to  release  the  separate  estate 
of  a  married  woman  from  the 
restraint  imposed  by  a  clause 
against  anticipation,  even  in 
a  case,  where  it  would  be  •  Points  con- 
manifestly  for  her  benefit  to  ^^^^ 
do  so;  and  hence,  where  a  anticipation, 
testator  gave  a  married  wo- 
man a  legacy  on  condition 
that  she  conveyed  within 
twelve  months,  in  manner 
therein  specified,  her  separate 
estate,  which  was  subject  to  a 
restraint  against  anticipation, 
the  Court  held  that  effect 
could  not,  under  the  doctrine 
of  election  or  otherwise,  be 
given  to  the  bequest,  though 
highly  beneficial  to  the  mar- 
ried woman  (JRobinsan  v. 
WTmlturight,  21  Beav.  214; 
on  app.,  6  De  O.  M.  &  G. 
535).  Where,  by  a  marriage 
settlement,  the  income  of  a 
trust  fund  was  to  be  paid 
during  the  joint  lives  of  hus- 
band and  wife,  as  they  should 
appoint,  ^'but  not  so  as  to 
deprive  themselves  of  the 
benefit  thereof,  by  charge  or 
otherwise,  in  the  way  of 
anticipation;*'  and  upon  a 
divorce  a  mensd  et  thoro,  they 
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Savings  out 
of  married 
woman's  sepa- 
rate income. 


The  savings  made  by  a  married  woman  out  of  her 
separate  income  are  also  her  separate  estate,  and,  as 
such,  are  subject  to  her  jiis  disponendi,  for,  "  as  she 
had  a  power  over  the  principal,  she  consequently  had 
it  over  the  produce  of  it,  for  the  sprout  is  to  savour 
of  the  root,  and  to  go  the  same  way  "  {k) ;  and  the 
like  character  of  separate  property  will  attach  to  pur- 


appointed  the  income  between 
themselves  in  equal  moieties, 
the  Court  held  the  appoint- 
ment yalid,  and  acted  upon 
it  (Be  Limee's  Settlement,  23 
Beav.  241).  The  law  of 
Scotland  recognises  the  set- 
tlement of  property  as  an 
alimentary  provision  for  a 
married  woman,  and  that  it 
may  be  made  not  assignable 
or  subject  to  debt  or  diligence, 
according  to  the  principles  of 
the  law  of  England  on  the 
same  subject  (see  per  Lords 
Gamplell  and  Gottmkam  in 
Ritchie  v.  Benniey  12  CI.  & 
Fin.  204).  In  a  case  in 
which  a  married  woman,  the 
object  of  a  trust  of  income 
under  an  English  will  for  her 
separate  use,  without  power 
of  anticipation,  was  domiciled 
in  the  kingdom  of  Sardinia, 
where  the  restraint  on  antici- 
pation would  be  regarded  as 
directory  only,  and  not  le- 
gally binding,  the  Court  in 
this  country  nevertheless  con- 


sidered that  it  could  not 
give  effect  to  prospective  pro- 
visions contained  in  a  sepa- 
ration deed  as  to  the  applica- 
tion of  the  income  {Peillon  v. 
Brooking,  25  Beav.  218).  A 
married  woman  having  a  pro- 
tection order  under  20  <&  21 
Vict.  c.  85,  s.  21,  being  by 
reason  thereof  on  the  footing 
of  a  feme  sole  (see  supra, 
p.  90,  note),  was  held  en- 
titled to  dispose  of  a  life 
interest  settled  to  her  sepa- 
rate use  without  power  of 
anticipation  {Cooke  v.  FuVsr^ 
26  Beav.  99).  It  may  be 
added,  that  the  Leases  and 
Sales  of  Settled  Estates  Act 
(19  &  20  Vict.  c.  120)  pro- 
vides (s.  37)  that  no  clause 
or  provision  in  any  settle- 
ment restraining  anticipation 
shall  prevent  the  Court  of 
Chancery  from  exercising  any 
of  the  powers  given  by  that 
Act. 

{k)  Per    Lord    Keeper,  in 
Oore  V.  Knight,  2  Vem.  535. 
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chases  or  investments  made  with  such  savings  (Z). 
An  allowance  made  by  the  husband  for  the  mainte- 
nance of  his  wife  living  apart  from  him,  is  of  the 
nature  of  separate  estate ;  and  hence  a  sum  deposited 
at  the  bankers  of  the  wife,  consisting  of  savings  from 
such  an  allowance,  is  also  her  separate  property  (m) ; 


(J)  See  Newlanda  y.  Payn- 
ter,  4  Myl.  &  Cra.  408,  where 
an  inqniry  was  directed  whe- 
ther any  portion  of  the  pro- 
perty which  was  attempted  to 
be  taken  by  the  sheriff,  had 
been  pnrchased  out  of  the 
sayings  of  the  wife's  separate 
estate ;  Humphery  v.  Richards^ 
2  Jur.  N.  S.  432,  25  L.  J. 
(Ch)  442 ;  Barra4:;h  v.  M'Cul- 
hchy  3  Kay  &  J.  110;  Scales 
T.  Baher^  28  Beav.  91. 

♦  (m)  Brooke  t.  Brooke^  25 
Beav.  342.  In  the  case  of 
Messenger  t.  Clarke,  5  Exch. 
388,  a  snm  of  stock  pur- 
chased by  a  mairied  woman 
living  separate  from  her  hus- 
band, with  sayings  out  of  an 
allowance  made  by  the  hus- 
band for  her  malntenanoe, 
having  been  sold  out  by  her 
a  few  days  before  her  death, 
and  the  proceeds  haying  been 
disposed  of  by  her  by  way  of 
gift,  it  was  held  that  the  hus- 
band was  entitled  to  recover 
back  the  money  so  given,  in 
an    action   for    money   lent 


against  the  person  who  re- 
ceived it.  From  the  language 
of  the  Court  in  this  case  (see 
particularly  Baron  Alder sorCs 
observation  at  p.  392,  that 
"  a  separate  maintenance," 
and  "a  maintenance  upon  se- 
paration" are  distinct  matters, 
and  are  not  to  be  considered 
as  synonymous),  it  appears  to 
have  been  their  opinion,  that 
the  allowance  was  not  strictly 
the  yrife's  separate  estate,  and 
that  the  husband's  right  of  *  3>octrine  of 

,  1       J-     1       J    common  law  as 

property  was  only  displaced  to  savingB  from 
so  far  as  the  allowance  was  Bepw**®  e«tate. 
actually  appropriated  to  the 
wife's  maintenance.  The  de- 
cision, however,  is  only  in 
favour  of  the  husband's  right 
at  law,  and  cannot  be  con- 
sidered as  an  authority  on  the 
principles  of  equity  applicable 
to  the  case.  As  to  the  latter, 
Brooke  v.  Brooke,  ubi  supra 
(in  which  Messenger  v.  Clarke, 
was  cited  and  observed  upon), 
is  an  authority  directly  in 
point.  As  to  savings  out  of 
alimony,  see  Moore  v.  Barber, 
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but  (though  a  diflFerent  opinion  was  formerly  held  on 
this  subject  (n) ),  it  seems  that  where  the  husband  and 
wife  are  living  together,  money  given  to  her  by  her 
husband  for  household  purposes,  or  for  dress  or  the 
like,  and  applied  by  her  in  making  investments  in 
her  own  name,  is  not  like  savings  out  of  separate 
estate,  but  belongs  to  the  husband  (o).  As  the  quaUty 
of  separate  property  ceases  at  the  wife's  death,  the 
husband  is  then  entitled^wre  Tmiriti  (and  without  the 
necessity  of  taking  out  administration)  to  personal 
property  in  possession  (such  as  cash  and  bank  notes) 
arising  out  of  savings  made  from  her  separate  income, 
and  not  otherwise  disposed  of  by  her  {p) ; '  and  he  may 
entitle  himself,  as  her  administrator,  to  her  undis- 
posed of  property  consisting  of  choses  in  action 
representing  such  savings.  In  the  case,  however, 
of  a  judicial  separation,  it  is  provided  hy  the  Act  of 
20  &  21  Vict.  c.  85,  s.  25,  that  if,  while  the  separa- 
tion shaU  continue,  the  wife  die  intestate,  her  pro- 
perty shaU  go  as  it  would  have  gone  if  her  husband 
had  been  dead;  and,  by  section  21,  the  like  result 
follows  from  a  protection  order  obtained  by  a  wife 
deserted  by  her  husband  (q). 


11  Jur.  N.  S.  539.  As  to  the 
circamstances  under  which 
savings  from  the  wife's  sepa- 
rate income  will  be  con- 
sidered to  have  become  the 
property  of  the  husband,  see 
Beres/ord  v.  Armagh,  13  Sim. 
643  ;  Caton  v.  Rideout,  1  Mac 
&  Gord.  699. 
{n)  See   the    earlier  cases 


collected  in  Jacob's  Roper's 
Husb.  and  Wife,  voL  ii.  pp. 
137—140. 

{p)  Barrack  v.  M'Culloch, 
4  Kay  &  J.  110,  114. 

(p)  Molony  v.  Kennedy,  10 
Sim.  254. 

{q)  See  In  the  goods  of 
Worman,  1  8w.  &  Tr.  513. 
As  to  the  effect  of  a  separa- 
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The  trust  of  the  income  for  the  wife's  separate  use  Trust  for  sepa- 

rate  use  ahould 

should,  in  marriage  settlements,  be  in  terms  confined  be  confined  to 

the  joint  lives. 

to  the  joint  lives,  or  to  the  then  contemplated  cover- 
ture, so  that  it  may  cease  beyond  dispute  on  the  death 
of  the  husband.  Where,  by  a  postnuptial  settlement, 
property  was  vested  in  trustees,  upon  trust  to  pay 
the  income  as  the  wife  should  appoint,  but  not  by 
way  of  anticipation,  and  in  default  of  appointment 
into  her  own  hands  for  her  separate  use,  notwith- 
standing her  coverture,  independent  of  the  husband 
(by  name),  it  was  held  on  appeal  that,  there  being 
no  words  defining  the  duration  of  the  wife's  estate, 
inasmuch  as  the  restriction  upon  anticipation  formed 
part  of  the  only  sentence  which  gave  any  estate,  and 
was,  in  words,  made  part  of  such  gift^  the  estate  and 
the  restriction  must  be  commensurate ;  and  that,  as 
the  general  scope  of  the  settlement  showed  that  the 
wife  was  to  enjoy  the  income  during  her  life,  the 
trust  must  be  construed  as  a  direction  to  pay  the 
dividends  to  the  wife  for  her  life,  or  to  her  ap- 
pointees,  without  anticipation,  and  therefore  operated 
after  the  death  of  the  husband  named  in  the  settle- 
ment, and  the  second  marriage  of  the  wife,  to  in- 
validate incumbrances  made  by  the  wife  and  her 
after-taken  husband  (r).      In  a  case,  however,  in 

tion  deed,  by  which  the  bus-  protection  orders  in  Scotland, 

band  resigns  all  claim  to  his  see  24  &  25  Yict.  c.  86,  ss. 

wife's  property,  npon  his  right  3,  5,  6. 
to  administer  to  her,  see  In         (r)  Re  Oaffee^  1  Mac.   & 

(he  goods  of  Lord  Oranmor^  Gord.  541,  reversing  the  de- 

30  L.  J.  Prob.  M.  &  A.  183.  cision  of  V.-C.  TT^mm,  In  re 

As  to  judicial  separations  and  Oaffm's    settlemmiy    7    Hare, 
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which  real  estate  was  devised  in  fee  and  personal 
estate  was  bequeathed  absolutely  to  a  married  woman 
for  her  separate  use,  independent  of  her  husband  (by 
name),  it  was  held  that,  inasmuch  as  the^i^  mariti 
is  not  to  be  curtailed  by  ambiguous  terms,  but  by 
clear  and  unanswerable  expression  of  intention,  the 
limitation  to  the  separate  use  was  inoperative,  except 
as  against  the  husband  specifically  named  (s). 
Trust  of  income        The  commou  coursc  in  settling  a  fund  in  which  the 

forsumvor  •/»!  i/»»  •      n         i  n      \ 

for  life.  wiie  takcs  the  first  mterest,  is  for  the  trust  for  her 

separate  use  during  the  joint  lives  to  be  immediately 
followed  by  a  direction  for  payment  of  the  income 
after  the  death  of  either  husband  or  wife,  to  the 
survivor  during  his  or  her  life ;  but  this  course  is 
frequently  departed  from,  especially  when  the  hus- 
band is  engaged  in  business,  in  which  case  (as 
already  noticed  (t)  ),  the  scheme  of  protection  is 
frequently  extended  by  giving  to  the  husband,  if  he 
survive  the  wife,  instead  of  an  absolute  life  interest, 
an  interest  determinable  on  bankruptcy  or  alienation. 

101.      The    Vice  -  Chancellor  supra,  p.  71,  note  (2>). ) 

considered  himself  bound  by  (s)  Moore     v.    Morris^    4 

the  cases  of  Knight  v.  KnigM,  Drew.  33.    The  authority  of 

6  Sim.  121 ;  Benson  v.  Ben-  Re  Oaffee,  ubi  supra,  was  ad- 

sony  id.  126 ;  and  Bradley  v.  jnitted   in    this    case,  which 

Hughes,   8   Sim.  149,   which  was  distinguished  from  that 

Lord   Gottenham  disregarded,  by  the  circumstance  of  there 

as  having  been  decided  at  a  being  a  substantive   gift  to 

time  when  it  was  held  that  the  object  of  the  trust,  dis- 

provisions    for    separate    use  tinct  from  the  words  creating 

and  against  anticipation  wonld  the  separate  estate, 

necessarily  be  inoperative  as  (/)  Supra,  p.  69. 
to  a  second  marriage.     (Sec 
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This  degree  of  protection,  however,  though  attainable 
as  regards  the  wife's  fortune,  and  indeed  as  to  any 
property  brought  into  settlement  otherwise  than  by 
the  husband  himself,  cannot,  in  general,  be  attached 
to  the  husband's  own  property,  as  to  which  the  limi- 
tation to  himself  of  an  interest  determinable  upon 
bankruptcy  would  be  regarded  as  a  fraud  upon 
creditors.  A  reference  to  some  of  the  leadino:  0\  /^^L 
principles  and  distinctions  on  this  subject  will  show 
to  what  extent,  in  cases  not  within  the  peculiar 
protection  capable  of  being  annexed  to  the  separate 
estate  of  married  women,  the  right  of  enjoyment  can 
be  separated  from  that  of  alienation  and  clothed  with 
a  specially  personal  character ;  and  will  explain  the 
frame  of  the  trusts  for  this  purpose  ordinarily  in- 
serted in  marriage  settlements,  and  exhibit  the  limits 
to  which  their  protective  operation  is  capable  of 
being  carried. 
Property  cannot  be  settled  upon  a  man  or  upon  Life  interest 

P  1        .  1  II*  cannot  be 

a  leme  sole  m  such  a  manner  that  the  mterest  continued  after 
of  the  donee  shall  continue  after  bankruptcy,  or  be  rendered 

-1  .         .    T  "^  .1         1      '      ,      inalienable,  but 

m  such   a  manner   as  to   take  _  away  the  donee  s  may  be  made 

^  /•!•         j«         jj^i  j_j_i»j^i'x  "^     1^  t    \       determinable  on 

power  of  alienation  to  the  extent  oi  the  interest  \u) ;  bankruptcy  or 
and  no  expressions  purporting  to  give  a  merely     ®°*  **"' 


personal  right  of  enjoyment  (x),  or  to  give  to  trustees 


i 


(w)  Brandon  t.  Bohinson, 
18  Ves.  429,  1  Rose,  197,  is 
commonly  cited  as  the  lead- 
ing authority  for  this  doctrine. 
It  appears  that  before  that 
case  was  decided  the  prevail- 
ing opinion  was,  that  an  in- 


alienable     tmst     might      be   Beatramton 
created  in  fevoor  of  a  man  *ii«^<^o°- 
for   his    maintenance.      (See 
Hayes's    Conveyancing,    5th 
ed.,  vol.  i.  p.  506.) 

(a?)   Oraves    v.    Dolphin^    1    Distinction 

Sim.  66;    Ymmghmhand   v.  ^ai^^f*"" 
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and  interest 
terminating  on 
alienation. 


a  discretionary  power  as  to  the  time  of  payment  or 
mode  of  application  (y),  but  not  divesting  the  inte- 
rest  of  the  donee,  will  have  any  legal  effect ;  but 
property  not  originally^  belonghig  to  the  donee  may 
be  so  settled  (z)  as  to  give  him  a  life  or  other  tem- 


^Guhomsy  1   Coll.  400.    The 
tmst    in  the   last-mentioned 
ease    was    characterised    by 
Tice-Chancellor  Knight  Bruce 
in    the    following    terms: — 
"There  is  no  clause  of  for- 
feiture, no  clause  of  cesser, 
no    limitation    oyer.      It    is 
merely  a  wordy  trust  for  the 
benefit  of  the  insolvent  at- 
tempted to  be  guarded  from 
alienation,  but  vainly  and  in- 
effectually."     This  language 
accurately  draws  the  distinc- 
tion between  trusts  which  are 
made  to  terminate  on  aliena- 
tion, and  trusts  which  it  is 
\  sought  to    continue  for   the 
I  personal  benefit  of  the  cestui 
que  trust    The  former  object 
7  is    attainable,    but    not    the 
■  latter;   though  the  practical 
.  results  aimed  at  by  such  in- 
effectual trusts  are,  as  will  be 
seen,  capable  of  being  in  a 
great  measure  realised.      In 
•  the   very   peculiar    case    of 
Arden  v.  Ooodacre,  11  C.  B. 
;  888,  in  which    the    testator 
'  declared  that  the  receipt  of 
the    annuitant,   signed   with 


I 


his    own    hand    after    eachj 
quarterly  payment  should  be- ; 
come  due,  should  be  the  only  ' 
discharge,  and  that  his  per- ' 
sonal   attendance   might   be 
required  to  receive  and  give, 
receipts  for  the  annuity;  itj 
was  held  that,  assuming  the* 
condition  to  be  valid,  there 
was  nothing  to  prevent  the 
annuity  being   assigned*    In 
Davidson    v.     Chalmers,   33 
Beav.    653,    a    life   interest 
given    to    an     uncertificated 
bankrupt  upon  his  obtaining 
his    certificate,   was   held  to 
pass  to  his  assignees  as  an  * 
interest  contingent   on  that 
event. 

(y)  Snowdon  v.  DaUSy  6 
Sim.  524 ;  Oreen  v.  Spicer,  1 
Russ.  &  Myl.  395;  Piercyy. 
Roberts,  1  Myl.  &  K.  4. 

(2)  The  validity  of  such 
dispositions  was  settled  by 
the  early  case  of  Lockyer  v. 
Savage,  2  Stra.  497,  in  which 
there  was  a  life  interest^  with 
a  gift  over  in  favour  of  the 
donee's  wife  and  children,  if 
he  "  failed  in  the  world."   See 
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poraiy  interest  terminable 
affecting  or  attempting  to 

Ex  parte  Eintony  14  Ves.  598, 
599.  In  most  of  the  cases, 
the  qaestion  has  been  as  to 
ihe  application  of  the  gift 
oyer  to  the  event  which  had 
occurred.  See  infra ;  and  see 
the  cases  collected  in  Jarm. 
Wills,  3rd  ed.,  toL  ii.  p.  28, 
et  seq. 

*  A  gift  over  on  alienation 
of  the  fee  simple  of  real 
estate,  or  of  the  absolute  in- 
terest in  personal  estate,  is 
Toid  as  being  repugnant  to 
the  nature  of  the  interest. 
See  Co.  Litt  223  a ;  and  see 
alsQ  Bradley  v.  Peixoto^  3 
Ves.  324,  Tudor's  Lead.  Cas. 
Cony.  2nd  ed.  858 ;  Rishtm 
y.  Golh,  5  M.  &  C.  145,  153 
(cases  of  personal  estate); 
Ware  v.  Canny  10  B.  &  C. 
433  ;  Willia  v.  Hiacox,  4  M. 
&  C.  197,  see  pp.  198,  201 
(cases  of  real  estate).  In  Lud-' 
low  V.  Bunhiry,  35  Beav.  36, 
where  there  was  a  gift  by 
will  of  real  and  personal 
estate,  with  a  clause  of  for- 
feiture on  alienation  to  a  spe- 
cified person,  the  clause  was 
held  to  be  yoid ;  but  this  is 
at  yariance  with  Litt.  361, 
Co.  Litt.  223  a.  A  gift 
over    of    reyersionary    pro- 


on  bankruptcy  or  on  his 
alienate,  and  a  limitation 

perty  upon  alienation  by  the 
original  donee  before  the 
fund  falls  into  possession,  has 
been  repeatedly  upheld.  See 
Churchill  v.  MarkSy  1  Coll. 
441 ;  KearsUy  y.  Woodcock^  3 
Hare,  185;  i&  Payne^  25 
Beav.  556,  559;  Pearson  y. 
Dolmany  L.  R.  3  Eq.  315. 
In  the  report  of  Churchill  y.  «  Anthorities  a 
Mark,,  1  CoU.  445.  it  is  l^^""^ 
stated  that,  "  in  the  course  of  alienation, 
the  argument,  an  eminent 
conyeyancer,  in  answer  to  a 
question  put  to  him  by  the 
Court,  stated  his  opinion  to 
be,  that  a  gift  to  A.  in  fee, 
with  a  proyiso  that  if  A. 
alienate  in  B.'s  lifetime,  the 
estate  shall  shift  to  B.,  is 
yalid."  But  this  doctrine 
must,  it  is  conceiyed,  be 
looked  upon  as  doubtful,  as 
no  reason  is  apparent  why  a 
restraint  which,  if  extending 
to  the  whole  life  of  the  owner 
would  be  bad,  should  be  good 
if  confined  to  the  life  of  ano- 
ther person.  In  Ktallmark 
y.  Kiallmark,  26  L.  J.  (Ch.) 
1,  there  was  a  trust  for  sale 
and  diyision  of  the  proceeds 
after  the  death  of  the  testa- 
tor's widow,  and  a  gift  oyer, 
in  the  eyent   of  the   bank- 
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over  is  not  essential  to  the  determination  of  a  life 
interest,  but  it  will  be  collected  from  the  context 


on  intestacy 
&c. 


ruptcy  of  any  of  the  original 

legatees  daring  the  lifetime 

•Ab  to  gifts  over  of  the  widow,  or  before  the 

sale ;  and  it  was  held  that 
the  share  of  a  legatee  who 
became  bankrupt  after  the 
death  of  the  widow  (and, 
therefore,  after  the  share  had 
fallen  into  possession),  but 
before  a  sale,  passed  by  the 
gift  over.  The  question  as  to 
the  repugnancy  of  the  gift 
over  was  not  argSc^d,  and  it 
may  be  questioned  ^^ether, 
on  that  ground,  the  gijrc^fiiver 
should  not  have  been 
ineffectual.  It  does  not  ap- 
pear that  any  distinction 
could  be  taken  between  a  gift 
over  on  bankruptcy  and  on 
alienation  in  favour  of  the 
validity  of  the  former. 

A  mere  prohibition  against 
the  alienation  of  real  or  per- 
sonal estate,  unaccompanied 
by  any  gift  over,  or  clause 
of  forfeiture,  is  H  fortiori  in- 
effectual, though  the  prohibi- 
tion be  confined  to  alienation 
within  a  limited  time  (ife- 
naud  V.  Tourangeauy  L.  R.  2 
P.  C.  App.  4)  ;  or  except  to  a 
particular  person  (Aitwater  v. 
Attwater,  18  Beav.  330);  or 
except  for  a  particular  pur- 


pose (Rood  V.   OglandeTy  34 
Beav.  573). 

*  On  principles  similar  to 
those  above  adverted  to^  a 
proviso,  or  condition,  giving 
property  over  in  case  of  the 
intestacy  of  the  donee  {Hughes 
V.  Ellis,  20  Beav.  193  ; 
Holmes  v.  Oodson,  8  De  G. 
M.  &  G.  152,  where  the  prin- 
ciple and  authorities  are  dis- 
cussed by  Turner,  L.  J. ; 
Cfulliver  v.  Vaux,  ib.  167  ; 
Barton  v.  Barton,  3  E.  &  J. 
512;  Weale  v.  Ollivsy  32 
Beav.  421) ;  or  in  case  of  his 
nbt.  disposing  of  the  property 
in  hisN^etime  {Holmes  v. 
Godson,  ufeiL  snp.,  and  the 
cases  there  cit&^;  -B^  Mort-^ 
lock's  Trust,  8  KN&  J.  456  ; 
Boives  V.  OosUtt,  %^  L»  J- 
Ch.  20 ;  Oreakd  v.  \Oreated, 
26  Beav.  621 ;  Hendef^  ▼• 
Gross,  29  Beav.  216),  \&\<A^i 
but  the  object  contempll'^Jed 

in  these  cases  may  be  effecu^ 
by  giving  a  life  interest  ^ 
the  first  taker,  with  a  power  or 
appointment  over  the  corpnst 
and  a  gift  in  default  of  ap-\ 
pointment  (see  Scott  v.  Jos-^ 
selt/n,  28  L.  J.  Ch.  297,  5 
Jut,  N.  S.  560). 
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whether  the  intention  is  that  in  the  event  which  has 
occurred  the  life  interest  is  to  cease  (a). 
Inr  a  case  in  which  an  annuity  was  bequeathed^  Consti-uction 

,  and  effoct  of 

with  a  direction  that  it   should  be   paid   to   the  gifts  over  on 

bankrupts  or 

annuitant  himself  only,  and  that  if  he  alienated,  alienation, 
the  annuity  should  cease,  it  was  held  that  the 
annuity  ceased  upon  his  bankruptcy  (6) ;  but  in 
general,  a  gift  over  upon  alienation  will  not,  by 
the  force  of  that  term,  apply  to  an  involuntary 
ahenation  by  operation  of  law,  as  by  bankruptcy  (c), 


(a)  See  per  TurMTy  V.-C,  in 
RiKJ^crd  Y.  Hackman,  9  Hare, 
475,  481,  citing  Dommeit  v. 
Bedford,  3  Ves.  149,  6  T.  R. 
684 ;  Joel  Y.  MilU,  3  Eay  & 
J.  458 ;  Re  Call's  Trusts,  2 
Hem.  &  Mil.  46,  where  the 
question  arose  on  a  name  and 
arms  clause  ;  Pearson  y.  DoU 
mn,  L.  B.  3  Eq.  315,  320. 
Though  it  has  been  supposed 
that  a  forfeiture  clause  may 
be  in  terrorem  only,  unless 
accompanied  by  an  express 
gift  OYer,  it  must  be  difficult 
indeed  to  draw  any  reason- 
able distinction  in  this  respect 
between  the  following  three 
classes  of  cases ;  namely,  ^r«/, 
where  the  primary  disposition 
reaches  its  natural  termina- 
tion on  the  specified  cYent,  as 
in  a  gift  until  bankruptcy  ; 
secondly,  where  the  primary 
gift  is  for  life,  but  with  a  gift 
OYcr  on  the  specified  CYent ; 
VOL.  m. 


thirdly,  where  there  is  a  pri- 
mary gift  for  life,  with  a  pro- 
yIbo  for  cesser,  but  without 
any  express  gift  over,  so  that 
the  ulterior  destination  of  the 
property  is  left  to  depend  on 
the  general  frame  of  the  in- 
strument, or  the  application 
of  the  rules  of  law. 

(&)  Dommett  y.  Bedford,  3 
Ves.  149  ;  S.  G.  6  T.  R.  684 ; 
and  see  Cooper  y.  Wyatt,  5 
Mad.  482,  where  the  Court 
collected  an  intention  that  the 
devisee's  interest  was  to  cease 
when  the  property  could  no 
longer  be  personally  enjoyed 
by  him ;  a  case  of  doubtful 
authority. 

(  c  )  Wilkinson  v.  Wilkinson, 
G.  Coop.  295  ;  S.C.S  Swanst. 
515,  528  ;  Lear  y.  Leggett,  2 
Sim.  472,  on  app.  1  Russ.  & 
Myl,690;  Whitfield  y.Prickett, 
2  Keen,  608. 
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a  judgment  and  execution  upon  a  warrant 
of  attorney  given  without  any  special  intent 
to    evade   the  restriction    on    alienation  (d),    or 


Effect  of 
judgments. 


(d)'  Doe  dem.  Miichinson  t. 
Carter,  8  T.  R.  67  ;  Croft  y. 
Lumlm/y  5  EL  &  Bl.  648,  in 
Cam.  Scacc.  ib.  682,  in  D.  P. 
6  Ho.  Lords  Ca.  672 ;  Avison 
T.  Holmes,  1  J.  &  Hi  530;' 
and  Bee  Lane  y.  Horhch,  5 
Ho.  Lords  Ca.  580  ;  ante,  vol. 
ii.  p.  1167.  In  the  second 
ease  of  Doe  v.  Carter,  8  T.  R. 
800,  in  which  it  appeared 
that  the  warrant  of  attorney 
was  executed  for  the  express 
purpose  of  evading  the  re- 
striction, the  Court  held  that 
a  forfeiture  had  been  incurred ; 
and  this  distinction  was  ap- 
proved in  Croft  v.  Lumley. 
The  case  of  Avison  v.  Holmes, 
in  which  the  events  on  which 
the  forfeiture  was  to  take 
effect  extended  to  the  doing 
anything,  whereby  the  income, 
if  payable  to  the  cestui  que 
trust  without  restriction,  would 
become  payable  to  any  other 
person,  may  be  thought  to 
have  gone  further  than  that  of 
Doe  V.  Carter,  by  reason  of  the 
sweeping  language  of  the  for- 
feiture clause,  hardly  differing 
in  substance  from  the  form 
which  has  been  in  common 


use,  except  that,  in  this  form, 
the  life  interest  is  made  de- 
terminable upon  the  doing  or 
suffering  anythiog,  &c.  This, 
however,  appears  to  form  an 
essential  distinction,  as  both 
the  cases  referred  to  turned 
on  the  difference  between 
those  acts  which  are  volun- 
tary and  those  which  pass  it 
invitum,  judgments  (including 
those  signed  under  warrants 
of  attorney)  being  always  in 
contemplation  of  law  in  in- 
vitum (8  T.  R.  61,  and  see 
Croft  V.  Lumley,  ubi  sup.); 
and  the  addition  of  the  words 
"or  suffering**  to  the  clause 
would  probably,  consistently 
with  Avison  v.  Holmes,  give 
effect  to  the  forfeiture  against 
a  judgment  creditor,  whether 
under  a  warrant  of  attorney  or 
otherwise,  the  word  "suffer" 
in  this  form  being  used  in  the 
passive  sense  (see  Boff^  v. 
J5ew4  L.  R.  3  Eq.  759).  The 
principal  authorities  on  deter- 
minable life  interests,  with 
reference  to  the  distinction 
between  active  and  passive 
alienation,  are  collected  and 
classified  by  the  reporters  in  a 
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outlawry  (e).  In  order  that  the  interest  may 
go  over  upon  those  events,  they  must  be 
clearly  indicated  by  the  terms  of  the  instru- 
ment. Where,  however,  the  donee  of  an  interest 
subject  to  cesser  or  forfeiture  upon  alienation, 
applied  for  the  benefit  of  any  of  the  Insolvent  Acts 
(now  aepealed),  this,  being  a  voluntary  proceeding 
in  the  nature  of  an  attempt  at  alienation,  was,  as 
such,  within  the  proviso  for  cesser  or  forfeiture  (/)  ; 
but  this  principle  did  not  apply  to  a  compulsory 
insolvency,  and  therefore,  where  a  life  interest  was" 
given,  subject  to  a  clause  of  forfeiture  on  assignment 
by  anticipation,  and,  the  donee  being  a  prisoner  for 
debt,  the  creditor  obtained  an  order  under  the  36th 
section  of  the  Act  of  1  &  2  Vict  c.  110  (for  abolish- 
ing arrest  on  mesne  process),  vesting  his  estate  in 
the  Provisional  Assignee  of  the  Insolvent  Debtors* 
Court,  it  was  held  that  the  life  interest  did  not  go 
over,  but  vested  in  the  Assignee  (gr).     It  was  con- 


note to  Avison  T.  Holmes,  1 
J.  &  H.  540. 

(fi)  Bex  Y.  Bobinsan, 
Wightw.  886. 

(/)  Shee  V.  Bale,  13  Ves. 
404;  Brandon  t.  Aston,  2 
You.  &  Coll.  C.  0.  24; 
ChurcMl  V.  Marks,  1  Coll. 
441 ;  Martin  v.  Mwrgham^  14 
Sim.  230  ;  Bochford  y.  Each- 
num,  9  Hare,  475.  In  Bran* 
don  Y.  Aston,  and  Churchill  y. 
Marks,  the  insolYent  stated  in 
his  schedule,  that  he  had  no 


power  to  assign  his  life  inte- 
rest ;  but  this  circumstance  was 
considered  to  be  immaterial. 
With  respect  to  the  operation 
of  a  colonial  insolvency,  in 
giving  eflPect  to  a  forfeiture,  see 
Toumsmd  v.  Early,  34  Beav. 
23,  where  the  fact  that  the 
property  liable  to  forfeiture 
was  omitted  from  the  schedule, 
was  held  not  to  make  any 
difference. 
ig)  PymY.Lockyer,  12  Sim. 

394.      If  insolvency  (within 

I  2 
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tended  that  a  bankruptcy  founded  on  a  declaration 
of  insolvency  under  the  Bankruptcy  Act,  1849, 
s.  70  (h),  was  the  voluntary  act  of  the  bankrupt, 
and  therefore  gave  eflfect  to  a  clause  of  forfeiture  on 
alienation,  or  attempt  at  alienation ;  but  the  Court 
held  otherwise  (i).     It  seems,  however,  that  a  for- 


the  meaning  of  the  Acts)  was 
specified  as  one  of  the  events 
on  which  the  forfeiture  was 
to  come  into  operation,  it  of 
course  took  eflfect,  whether 
the  insolvency  was  voluntary 
*  What  conati-  or  in  tnvitum.  See  Howard 
ttcZtT^'  V-  ^o«"^rd,  4  Jnr.  N.S.  1270. 

When  the  word  insolvency  has 
been  used  without  a  reference 
to  the  Insolvent  Acts,  it  has 
been  held  not  to  be  a  tech- 
nical term,  but  to  mean  the 
inability  to  pay  one's  debts ; 
De  Tastet  v.  Le  Tavemtery  1 
Keen,  161  ;  Be  Muggeridge^s 
Trusts,  1  Johns.  627  ;  Free- 
man V.  Bowen,  35  Beav.  17 ; 
and  see  Montefiore  v.  Enihoveny 
L.  R.  5  Eq.  85. 

(Ji)  Repealed,  together  with 
the  other  enactments  relat- 
ing to  insolvent  debtors,  by 
the  Bankruptcy  Act,  1861,  by 
which  insolvency,  as  a  status 
distinct  from  bankruptcy,  was 
abolished.  But  sect.  70  of 
the  Act  of  1849,  was  re- 
enacted  in  substance  as  to 
traders   and   noA-traders   by 


sect.  72  of  the  Act  of  1861 ; 
and  again  by  the  Bankruptcy 
Act,  1869  (82  &  33  Vict.  c. 
71),  s.  6.  The  Act  of  1861  is 
repealed  by  82  &  33  Yict.  c. 
83,  s.  20. 

*  {%)  Graham  v.  Lee,  23  Bear. 
888.  In  this  case,  and  in  that 
of  Jones  V.  Wyse^  2  Keen,  285, 
there  is  some  instructive  dis- 
cussion as  to  what  constitutes 
an  attempt  to  incumber ;  and 
it  seems  that  merely  prelimi- 
nary acts,  such  as  inquiry,  or 
a  valuation,  or  an  offer  to  give 
security,  not  followed  by  any 
formal  act,  will  not  have  this 
character  within  the  meaning 
of  a  forfeiture  clause,  the 
maxim  of  law  being,  that 
^'non  eflScit  conatus  nisi  se- 
quitur  effectus."  Of  course 
a  deed  purporting  to  be  an 
alienation,  although  by  reason 
of  the  clause  of  forfeiture  it 
fails  so  to  operate,  is  never- 
theless an  "  alienation  "  within 
the  meaning  of  the  clause, 
.since  the  opposite  construction 
would  involve  an  absurdity; 
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feiture  would  hiave  been  incurred  by  an  adjudication 
of  bankruptcy  upon  the  debtor's  own  petition  under 
the  86th  section  of  the  repealed  Bankruptcy  Act  of 
1861  (k).  The  execution  of  a  creditors*  deed  under 
the  192nd  section  of  the  repealed  Bankruptcy  Act 
of  1861  was  admitted  to  be  in  a  sense  a  "taking 
the  benefit  of  an  act  for  the  relief  of  insolvent 
debtors  ; "  but  not  in  the  sense  in  which  a  clause  of 
forfeiture  in  that  event  was  to  be  understood  in  a 
will  made  when  the  Insolvent  Acts  were  in  force  ; 
and  it  was  therefore  reasonable  to  assume  that  a 
proceeding  causing  a  cessio  honorum^  or  a  total 
deprivation  of  the  insolvent's  property,  was  in  the 
testator's  contemplation  (Z).  Where  the  life  inte- 
rest was  made  determinable  in  the  event  of  its 
"  becoming  vested  in  or  the  property  of  "  any  other 
person  (m),  and  in  another  case  in  which  the  cesser 
was  to  take  place  upon  the  beneficiary  doing  or 
suffering  any  act  whereby  the  dividends  would 
"  belong  or  become  payable  to  "  any  other  person  (n), 

see  Bamett  v.  Blake^  2  Dr.  &  (J)  Montefiore  v.  Enthovm^ 

SnL  117,  124.     In  that  case  L.  R.  5  Eq.  35* 

it  was  also  held,  that  the  at-  (m)  Montefion'e  y.  Behrens, 

tempted  alienation  preyiously  L.  R.  1  Eq.  171,  35  Beav.  95. 

to  a  conyiction    for   felony,  This  case  is  reported  in  the 

gaye  effect  to  the  clause  of  Law  Reports  as  though  the 

forfeiture,  eyen  assuming  (as  question  turned  on  the  first 

was   contended)    that    inde-  part  of  the  clause  of  cesser, 

pendently  of  the  clause  the  relating  to  yoluntary  aliena- 

assignment   was    inoperatiye  tion.     But  see  the  report  in 

against  the  crown.  Beayan. 

(k)  SeeLlaydY.Lbyd,  L.R.  (n)  Eoffey  y.  Bent,  L.  JL  3 

2  Eq.  722.                          '  Eq.  759.  In  Seymour  y.  Lucas 
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a  charging  order  upon  the  fund  obtained  by  a  judg- 
ment creditor  under  the  1  &  2  Vict.  c.  110,  s.  14, 
was  held  to  have  created  a  forfeiture.  The  giving 
a  power  of  attorney  to  a  creditor  to  receive  the 
future  income  of  the  trust  fund  in  satisfaction  of 
his  debt  is  sufficient  to  create  a  forfeiture  imder  a 
clause  prohibiting  alienation^  as  such  a  power  of 
attorney  is  irrevocable,  and  amounts  to  an  equitable 
security  (o).     The  marriage  of  a  female  annuitant 


(1  Dr.  &  Sm.  177),  it  was  con- 
Bidered  that  a  judgment  which 
had  been  entered  ap  on  the 
usual  warrant  of  attorney 
under  an  insolvency  (and 
which  had  the  statutory  ope- 
ration of  an  agreement  to 
charge  the  real  estate  under 
1  &  2  Vict.  c.  110),  did  not 
cause  the  rents  of  real  estate  to 
"  become  vested  in  or  payable 
to"  any  other  person  within 
the  meaning  of  a  forfeiture 
chiuse.  The  effect  of  a  judg- 
ment as  a  charge  upon  the 
real  estate  of  the  debtor  is 
now  taken  away ;  see  27  <&  28 
Yict.  c.  112.  In  the  case  of 
personal  estate  a  judgment 
would  not  of  course,  per  sey 
work  a  forfeiture.  See  Hors- 
ley  V.  Cox,  L.  R.  4  Ch.  Ap. 
92. 

{o)  Wilkinson  v.  Wilkinson, 
3  Swanst.  515,  527.  In  Old- 
ham y.  Oldham,  L.  B.  3  Eq. 


404,  a  person  haying  a  life 
interest  in  an  annuity,  sub- 
ject to  a  clause  of  forfeiture 
on  anticipation,  directed  by 
writing  the  trustees  to  pay 
the  income  as  it  accrued  to 
his  banker8>  to  whom  he  was 
indebted.  There  was  en- 
dence  that  it  was  agreed  by 
the  bankers  that  the  authority 
should  be  legally  reyocable, 
and  that  they  would  rely  on 
the  honour  of  the  debtor.  It 
was  held,  howeyer,  that  a 
forfeiture  had  been  incurred, 
as  the  authority  by  itself 
amounted  to  an  equitable 
agreement,  and  the  alleged 
right  to  reyoke  was  a  mere 
deyice  to  eyade  the  intent  of 
the  forfeiture  clause.  In  Cox 
V.  Bockett,  35  Beay.  48,  it  was 
considered  that  a  power  of 
attorney  or  charge  giyen  as 
security  for  a  debt,  although 
purporting  to  extend  to  the 
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has  been  held  not  to  be  an  act  whereby  the  annuity 
was  "  vested  or  liable  to  become  vested "  in  any 
other  person  (p),  but  a  life  interest  in  real  estate 
devised  to  the  testator's  widow,  subject  to  cesser  on 
her  doing  anything  whereby  "  she  should  be  de- 
prived of  the  right  to  receive  the  rents,  so  that  her 
receipt  should  not  be  a  sufficient  discharge,"  was 
held  to  be  forfeited  by  her  second  marriage  (q). 

Several  cases  have  occurred  in  which  the  bank-  ^^^^^ 
ruptcy  or  insolvency  happened  previously  to  the  i»»*^p*cy- 


fatnre  income  as  well  bb  the 
arrears  then  dae,  would  not 
amonnt  to  an  anticipation  so 
as  to  occasion  forfeiture,  if 
the  debt  secured  be  less,  or  if 
the  debtor  gives  the  charge 
under  the  bond  fide  belief  that 
it  is  less,  than  the  arrears  dne. 
It  was  also  held,  that  the  facts 
relied  on  in  support  of  the 
forfeiture  most  be  strictly 
proved;  and  the  amonnt  of 
the  debt  and  arrears  of  in- 
come not  being  in  evidence, 
the  Conrt  refitsed  to  direct  an 
inquiry.  As  to  the  assignment 
of  income  accrued  but  not  yet 
received,  where  there  is  a  gift 
over  on  incnmbering,  see  also 
Rb  StuWB  TfuaUy  4  De  G.  J. 
&  a.  404  ;  A  BrettUy  2  De  G. 
J.  &  S.  79  ;  Eorsky  v.  Cox^ 
L.  R.  4  CL  Ap.  92. 

(jf)  Bmfisld  V.  Hasmlly  32 
Beav.  217 ;  and  see  Be  Leakey 


ib.  135,  in  which  a  life  interest 
given  to  an  unmarried  woman 
subject  to  a  similar  clause  of 
cesser,  was  settled  upon  her 
marriage  for  her  separate  use, 
without  power  of  anticipation. 
(q)  Craven  v.  Brady ,  L.  R. 
4.  Eq.  209,  4  Ch.  Ap.  296. 
The  forfeiture  would  have  been 
prevented  by  the  execution  on 
the  marriage  of  an  agreement 
that  the  income  should  be 
held  for  the  separate  use  of 
the  wife  ;  see  L.  R  4  Ch.  Ap. 
299.  It  was  held  in  the  last- 
mentioned  case,  that  the  de- 
termination of  the  life  interest, 
which  was  part  of  a  series  of 
limitations  created  under  a 
power  of  appointment,  did  not 
enure  for  the  benefit  of  the 
persons  entitled  in  default 
of  appointment,  but  had  the 
effect  of  accelerating  the  ulte- 
rior limitations. 
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commencement  of  the  trust.  Thus  where  there  was 
a  gift  by  will  of  the  dividends  of  stock  for  life,  for 
the  soirfu^ses  of  the  maintenance  and  support 
of  the  legatee  and  his  family  (r),  with  stringent 
restrictions  upon  alienation,  and  a  gift  over  in  the 
event  of  the  legatee  incumbering,  or  of  the  divi- 
dends, by  bankruptcy,  msolvency,^or  otherwise, 
t)eiqg  or  becoming  payable  or  applicable  other- 
wise than  for  the  maintenance  of  the  legatee  or 
his  family ;  and  in  the  interval  between  the  date  of 
the  will  and  that  of  a  codicil  confirming  it,  the 
I  legatee  took  the  benefit  of  the  Insolvent  Act  then  in 
force  (1  Geo.  IV.  c.  119),  which  enabled  (sect.  30) 


Where  purpose 
of  gift  is  not 
for  benefit  of 
donee  alone. 


(r)  The  circnmstances  did 
not  call  for  the  consideration 
of  the  qnestion  whether,  under 
these  words,  there  was  a  tmst 
of  any  portion  of  the  income 
for  the  family  of  the  legatee. 
In  Bi^  V.  Blackburn,  2  6  Beav. 
41,  where  the  gift  was  of  the 
dividends  of  stock  to  the  hus- 
band of  the  testator's  daughter 
for  life,  to  be  by  him  applied 
for  or  towards  the  mainte- 
nance, education,  or  benefit  of 
the  daughter's  children,  it 
was  held  that  he  was  bene- 
ficially entitled,  subject  to  a 
moral  obligation  only,  which 
lay  beyond  the  control  of 
the  Court ;  and  see  Lloyd  v. 
Xloyd,  26  Beav.  96.  It  may 
be  doubted,  however,  whether 


Byne  v.  Blackburn  can  be 
distinguished  irom  WeihereU 
V.  Wilson,  1  Keen,  80,  and 
other  cases  in  which  a  trast 
was  held  to  have  been  created ; 
and  it  is  divided  by  a  very 
fine  line  of  demarcation  from 
Be  Ballon,  1  De  G.  M.  &  G. 
265,  where  income  being  pay- 
able to  the  husband  and  ?rife 
upon  condition  that  they  should 
maintain  the  children,  this 
was  considered  to  be  a  trust. 
See  the  cases  where  the  motive 
or  purpose  of  the  gift  is  the 
benefit  of  other  persons  as 
well  as  the  primary  donee^ 
classified  in  1  Jarm.  Wills,  3rd 
ed.  pp.  868  et  seq. ;  and  add 
Kennett  v.  Gadbwry,  12  W.  B. 
1072. 


■^ imm  n    ■»  wi   •  ■ 
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stx)ck  belonging  to  an  insolvent  debtor  to  be  reached 
by  means  of  an  order  of  the  Court ;  it  was  held  after 
the  death  of  the  testator  that  a  forfeiture  had  been 


incurred  by  the  insolvency  in  his  lifetime,  as  by  that 
event  the  dividends  had  become  applicable,  at  the 
discretion  of  the  creditors,  to  be  charged  with  the 
payment  of  the  debts  (s).  So,  where  there  was  a  trust 
created  by  deed  for  a  person  for  life,  or  until  he 
should  become  bankrupt,  and  then  over ;  and  he  was 
an  uncertificated  bankrupt  at  the  date  of  the  deed, 
it  was  decided  that  the  gift  over  took  effect  (t) :  and 
where  funds  were  settled  on  the  wife  for  life, 
remainder  to  the  husband  until  he  should  (among 
other  specified  acts)  make  any  composition  with  his 
creditors,  remainder  to  the  children  of  the  marriage ; 
and  in  the  wife's  lifetime  the  husband's  principal 
creditors  agreed  to  take  a  composition  on  their  debts 
secured  by  bills ;  it  was  decided  after  her  death  that 
the  composition,  though  not  made  with  the  whole  of 
the  creditors,  and  though  made  during  the  wife's  life 
and  not  affecting  the  trust  property,  nevertheless 
operated  as  a  forfeiture  of  the  husband's  interest,  so 
as  to  accelerate  those  of  the  children  (u).    But  where 

(«)  Yamold  t.  Moorhousey  (t)  Manning  y.  Chambers, 

1  Russ.  &  Myl.  364.   See,  also,  1  De  G.  &  Sm.  282  ;  and  see 

Lewes  t.  Lewes,  6  Sim.  304,  Seymour  y.  Lucas,   1  Dr.  & 

where  there  was  a  tmst  for  Sm.  177,  where  the  forfeiture 

the  personal  maintenance  of  was  directed  to  take  place  in 

the  legatee  and   his  family,  case  the  tenant  for  life  should 

with  a  gift  oyer  if  he  should  thereafler    become   bankrupt, 

in    any   manner   impede'  or  &c. 

frustrate  the  trust  or  interfere  {u)  Sharp  y.  Cosserat,  20 

therewith.  Beav.  470 ;  and  see  Re  Mngge- 
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the  tenant  for  life,  subject  to  forfeiture  on  bank- 
ruptcy, had  been  adjudicated  bankrupt  in  the  testa- 
tor's lifetime,  and  shortly  after  the  testator  s  death, 
and  before  any  steps  had  been  taken  by  the  assignee 
to  obtain  possession  of  the  property,  the  bankruptcy 
was  annulled;  it  was  held  that  a  forfeiture  was  not 
incurred  (x).  In  a  case  in  which  devisees  of  un- 
divided shares,  under  a  will  which  was  long  sup- 
posed to  be  the  testator's  last  will,  mortgaged  their 
supposed  shares  and  all  their  estates  and  interests  in 
the  testator's  property,  and  a  subsequent  will  was 
discovered  under  which  they  took  annuities  merely, 


ridge's  Trusts,  Johns.  625.  In 
Dorsett  v.  Dorseity  30  Bear, 
256,  it  was  held,  that  under  a 
limitation  until  bankruptcy, 
a  share  which  accrued  after 
bankruptcy  and  certificate,  by 
the  death  of  one  of  the  class 
without  issue,  went  with  the 
original  share  to  the  parties 
entitled  under  the  gift  oyer. 

{x)  White  V.  Ghittyy  L.  R.  1 
Eq.  872 ;  and  see  Lloyd  v. 
Lloyd,  L.  E.  2  Eq.  722 ;  Trap- 
jpes  T«  Meredith,  Jm  B.  9  Eq. 
229.  But iaCoxY.Fonblanque, 
L.  E.  6  Eq.  482,  a  legacy  given 
to  A.  *4f  not  an  uncertificated 
bankrupt  at  the  testator's 
death,"  was  held  to  have  failed 
notwithstanding  the  annul- 
ment of  the  bankruptcy.  This 
case,    though    distinguished 


from  White  y.  Chitty,  and 
Lloyd  Y,  Lloyd,  on  the  ground 
of  the  condition  being  pre- 
cedent^ appears  difficult  to  re- 
concile with  those  cases.  In 
Lhyd  y.  Lloyd  it  was  mi 
by  Vice-Chancellor  Wood,  that 
"  the  reason  why  in  some  cases 
the  Court  has  rather  strained 
the  language,  so  as  to  occa- 
sion forfeiture,  has  been  to 
prevent  the  property  passing 
into  hands  other  than  those 
which  the  testator  intended 
should  receive  it.  In  like 
manner,  if  the  circumstances 
of  the  case  admit,  the  Court 
will  endeavour  to  interpret 
the  language  in  favour  of  the 
legatee,  for  whom  the  testator 
has  intended  to  make  as  ex- 
tended a  provision  as  he  can.** 
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determinable  on  any  act  which  but  for  that  con- 
dition would  have  the  eJBfect  of  alienation ;  it  was 
held  that  the  annuities  ceased  as  from  the  dates  of 
the  mortgages,  though  the  annuitants  were  then  in 
ignorance  of  the  existence  of  the  will  restraining 
ahenation  (y).  It  may  here  be  noticed,  that  by  the 
Leases  and  Sales  of  Settled  Estates  Act  (19  &  20 
Vict  c.  120,  sect  37),  no  clause  or  provision  in  any 
settlement  restraining  anticipation  is  to  prevent  the 
Court  from  exercising  any  of  the  powers  given  by 
that  Act)  and  no  such  exercise  is  to  occasion  any 
forfeiture. 

The  power  of  so  settling  property  that  it  shall  Protective 
go  over  on   the  bankruptcy  or  alienation  of  the  gifts  over  on 
husband,  which  exists  as  to  all  property  notbroughjL-aLbnatioiJ  ^^ 


into  settlement  by  the  husband  himselti  not  excepting 
the  wues  own  fortune,  in  which,  notwithstanding 
the  inchoate  right  acquired  by  the  husband  by  the 
engagement  of  marriage,  a  trust  of  this  description 
may  be  eflfectually  created  (2),  enables  the  character 
of  an  inalienable  family  provision,  conferring  the 
right  of  enjoyment  but  not  that  of  dominion,  to  be 
annexed  almost  as  effectually  to  the  life  interest  of 
the  husband  as  to  that  of  the  wife,  though  the  latter 


(y)  Carter  v.  Carter^  3  Kay" 
&  J.  617,  618. 

(z)  Ex  parts  Goohe^  8  7es. 
353,  356  ;  Ex  parte  ffinton, 
14  Ves.  598,  599.  In  Monte- 
fiore  y.  Behrme^  L.  R.  1  Eq. 
171,  35  Beay.  95,  the  prin- 
ciple was  held  to  extend  to  a 
legacy  accming  to  the  wife 


during  the  coyerture,  which 
was  settled  with  the  consent 
of  the  husband  in  trnst  for 
the  wife  and  children,  but 
resenring  to  him  a  life  estate 
in  remainder  after  her  death, 
determinable  on  bankruptcy, 

&C. 


\ 
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is  of  course  alone  susceptible  of  direct  restraint  on 
anticipation.     By  apt  words,  the  character  of  which 
may  be  deduced  from  the  authorities  already  noticed 
and  will  be  again  referred  to,  the  life  interest  of  the 
husband  may  be  made  to  pass  from  him  when  it 
would  no  longer  be  enjoyed  personally,  and  to  go 
over  to  his  wife  or  children,  whose  title  is  in  general, 
for  the  puiToses  of  expenditure  and  enjoyment,  sub- 
stantially  equivalent  to  his  own.     It  is,  perhaps, 
superfluous  to  remark,  that  though  this  protection 
is  not  in  general  attainable  as  to  property  settled  by 
the  husband  himself,  it  may  frequently  be  obtained 
as  to  property  brought  into  settlement  on  his  part, 
as  where  it  comes  from  his  father  or  some  otter 
relation.     In  those  cases  where  it  is  desired  to  give 
the  husband  a  determinable  life  interest,  care  should 
of  course  be  taken  not  to  represent  his  portion  as 
advanced  to  and  settled  by  him,  but  so  to  frame  the 
settlement  as  to  show  that  it  is  made  directly  by 
the  father  of  the  husband,  or  other  person  by  whom 
the  portion  is  advanced.     From  the  above  observa- 
tions it  also  foUows,  though  at  first  sight  this  result 
seems  somewhat  paradoxical,  that  if ,  in  a  case  in 
which  the  settlement  comprises  property  of  the  hus- 
band, and  also  property  settled  on  the  part  of  the 
wife,  it  is  desired  that,  consistently  with  the  largest 
measure  of  protection  being  obtained,  the  first  inte- 
rest in  part  of  the  trust  funds  be  given  to  the  hus- 
band, the  most  efiectual  method  wiU  be  to  give  him 
the  first  determinable  life  interest  in  the  wife's  por- 
tion ;  since  if  he  take  the  first  life  interest  in  the 
property  settled  by  himself,  this  interest  must  in 
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general  be  absolute  and  incapable  of  protection  from 
ins  creditors. 
The  authorities  show  that  a  settlement  (of  pro-  liimitationa 

^        ^  oyer  for  the 

perty  not  coming  from  the  husband)  may  be  framed  benefit  of  the 

.11  ,        .    .  primary  object 

m  a  mode  yet  more  protective  than  by  merely  givmg  and  otheia. 
to  the  husband  a  life  interest  determinable  on  bank- 
ruptcy, or  any  other  act  or  event  inconsistent  with  his 
personal  enjoyment.  Thus,  in  Twopeny  v.  Peyton  (a), 
in  which  a  testatrix,  by  a  codicil  made  after  a 
nephew  provided  for  her  by  will  had  become  a  bank- 
rupt and  insane,  directed  her  executors  to  apply 
during  his  life  the  whole  or  such  part  of  the  interest 
of  a  fund  for  the  maintenance  and  support  of  the 
nephew  as  they  in  their  discretion  should  think 
expedient ;  the  Vice-Chancellor  Shadwell  in  giving 
judgment,  noticed  that  the  executors  were  not 
directed  to  apply  the  whole  of  the  income  for  the 
maintenance  and  support  of  the  nephew,  but  only 
such  a  proportion  of  it  as  they  in  their  discretion 
should  think  expedient ;  and  determined  that  the 
assignee  of  the  nephew  was  not  entitled.  Again,  in 
Godden  v.  Crowhurst  (6),  where  the  trust  after  for- 

(a)  10  Sim.  487.  for  him  smpliciter;    but   it 
*{b)  10  Sim.  642.    In  this  seems   doubtful  whether,    in   ♦Whether  in- 
case, and  in  Twopeny  t.  Pey-  this  respect,  the  view  taken  ^^l^^^ 
tm,  ubi  supra,  stress  was  laid  by  the  Court  can  be  upheld,   apportioned, 
by  the  Court  on  the  mode  in  See,  supra,  p.  109,  and  note  {x) 
which  the  income  was  directed  thereto  ;  and  see  the  references 
to  be  applied  for  tbe  benefit  to  these  two  cases  in  Young- 
of  the  legatees,  which,  as  re-  husband  t.  Gisbome,  1  Coll. 
garded    the    bankrupt,    was  400,  402.    Failing  this  sup- 
treated  as  something  substan-  port,  the  cases    in  question 
tially  different  from  a  trust  may  be  thought  to  have  gone 
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feiture  of  the  legatee's  life  interest  was  for  the  main- 
tenance and  support  of  the  legatee,  and  any  wife  and 
child  or  children  he  might  have,  and  for  the  educa- 
tion of  such  issue  or  any  of  them  as  the  trustees 
should  in  their  discretion  think  fit,  the  same  judge 
came  to  the  like  decision,  excluding  the  assignees  in 
a^^o^n^ent.     bankruptcy  of  the  legatee.     Where  the  trust,  after 

the  insolvency  of  the  primary  object,  was  for  the 
board,  lodging,  and  subsistence  of  him  and  his 
family,  as  the  trustees  should  think  proper,  it  was 
held  by  Lord  Langdale,  M.R,  thal^  the  legatee  who 
had  become  insolvent  being  a  widower  with  three 
children,  they  were  entitled  to  three-fourths,  and  the 
assignees  of  the  insolvent  to  one-fourth  of  the  in- 
come (c) ;  but  in  another  case  (arising  upon  a  mar- 
riage settlement),  in  which  the  trust  was  to  pay  the 
income  for  the  maintenance  and  support  of  the  hus- 
band, his  wife  and  children  (if  any),  or  otherwise,  if 
the  trustees  should  think  proper,  to  permit  the  in- 

too  far  against  the  assignees,  namely,  the  validity  of  a  trust 

in  not  giving   to  them  the  (whether  original  or  in  the 

benefit  of  an  apportionment  nature  of  a  gift  over)  to  be 

of  the  income,  or  at  least  of  exercised  according  to  the  dis- 

an  inquiry  as  to  the  amount  cretion  of  the  trustees,  for  the 

required  for  the  due  perform-  division  of  income  between  the 

ance  of  the  trust  in  favour  of  primary  object  of  the  trust 

the   objects  other  than  the  and  others,  after  the  primaiy 

bankrupt ;  and  see  as  to  the  object  has  become  disqualified, 

construction  of  such  a  trust,  by  bankruptcy  or  otherwise^ 

JRs  Sanderaon^s  Trusty  8  E.  &  for  the  personal  enjoyment  of 

J.  497.    But  these  cases  are  the  property, 

free  ftom  question  so  far  as  {c)   Rtppon  v.  Norton,  2 

they  illustrate  the  point  for  Beav.  63. 
which  they  are   here   cited, 
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come  to  be  received  by  the  husband  during  his  life, 
and  the  husband  became  bankrupt ;  the  same  judge 
gave  it  as  his  opinion,  that  so  long  as  the  "wife  and_ 
children  were  properly  maintained  by  the  husband,  / 

the  trustees  had  a  discretion  to  rive  him  the  whole  \ 

income^  but  that  it  was  their  duty  to  see  that  the  wife 
and  children  were  maintained.  He  added  that  the 
assignees  took^ev^y thing  subject  to  what  was  proper.^ 
to  be  allowed  for  ^e  maintenance  of  the  wife  and 
"children,  and  that  it  must  be  referred  to  the  Master 
to  settle  a  proper  allowance  (d).  The  principle 
acted  on  in  the  last-mentioned  case,  was  followed 
in  Kearsley  v.  Woodcock  (e),  in  which  the  trust  on 
forfeiture  by  the  legatee  (which  occurred  through 
his  committing  an  act  of  bankruptcy  by  assigning 
all  his  property  in  trust  for  his  creditors,  on  which  a 
fiat  was  issued),  was  for  payment  of  the  income  for 
the  support  and  maintenance  of  him  and  of  his  wife 
and  family,  or  otherwise  for  his  and  their  benefit,  in 
such  manner  as  the  trustees  should  think  proper ; 
and  the  Vice-Chancellor  Wigram  observed,  that  it 
was  not  of  necessity  that  any  part  of  the  trust  funds 
must  be  applicable  for  the  separate  benefit  of  the 
bankrupt,  that  the  whole  property  might  not  be  more 
than  sufficient  for  the  support  and  maintenance  of 
the  wife  and  children,  and  the  benefit  which  the 
bankrupt  derived  fi:om  the  property  might  not  be 
capable  of  severance,  as  in  the  case  of  the  joint  occu- 
pation of  a  house,  and  he  directed  an  inquiry  like 

{d)  Page  v.  Way,  3  Beav.         («)  8  Hare,  185. 
20. 
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that  in  Page  v.  Way ;  and  the  same  principle  was 
also  followed  by  Sir  John  Romilly^  M.R,  in  Wal- 
lace V.  Anderson  (/),  in  which,  under  a  marriage 
settlement,  trustees  were,  after  the  bankruptcy  of 
the  husband  and  the  death  of  the  wife,  to  pay  the 
income  in  such  manner  for  the  maintenance  and 
support,  or  otherwise  for  the  benefit  of  the  husband 
and  the  issue,  as  they  might  think  proper;  and 
upon  a  elaim  filed  by  the  assignees  in  bankruptcy 
of  the  husband,  after  the  death  of  the^  wife  and  of  a 
child  who  was  the  only  issue  of  the  marriage,  an    « 
inquiry  was  directed  as  to  what  had  been  properly    ^ 
applied  for  the  maintenance  of  tne  issue,  and  the 
assignees  were   declared   entitled    to    the  surplus. 
Again,  in  the  case  of  Lord  v.  Bunn  {g),  a  life  inte- 
rest was  given,  subject  to  a  proviso,  to  take  effect 
on  (among  other  events)  the  discharge  of  the  tenant 
for  life  under  any  Insolvent  Act,  for  application  of 
the  income  of  the  trust  estate,  during  his  life,  in  or 
towards   the   maintenance,   clothing,   lodging,  and 
support  of  him  and  his  then  present  or  any  future 
wife,  and  his  children,  or  any  of  them,  or  otherwise 
for  his  her  or  their  or  any  of  their  use  and  benefit, 
in  such  manner  as  the  trustees  should,  in  their  dis- 
cretion, think  proper,  with  a  remainder  after  his 
death  in  favour  of  his  widow ;  and  the  gift  over, 
having  taken  effect  by  the  discharge  of  the  primary' 
object  of  the  trust  under  the  Insolvent  Act  then  in 
force,  the  Vice-Chancellor  Knight  Bruce  gave  it  as 

(/)  16  Beav.  533.    See  also         (ff)  2  You.  &  Coll.  C.  C.  98. 
Carr  v.  Living,  28  Beav.  644. 
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his  opinion  that  the  trustees  had  a  right  under  the 
power  to  appoint  in  favour  of  the  insolvent  and  his 
wife,  or  in  favour  of  the  children,  or  any  of  them, 
with  or  without  the  insolvent  and  his  wife,  or  either 
of  them;  and  that,  upon  those  settlements,  any 
benefit  which  the  insolvent  might  take  would  belong 
to  his  assignee.  Finally,  in  the  recent  case  of 
Holmes  v.  Penney  {h\  in  which  there  was  no  shift- 
ing clause,  but  the  primary  trust  during  the  settlor  s 
life  was  for  payment  of  the  income  for  the  main- 
tenance of  himself,  his  wife  and  children,  or  any  of 
them,  or  otherwise  for  their  or  any  of  their  benefit, 
as  the  trustees  in  their  discretion  should  think 
proper,  and  the  settlor  became  insolvent ;  the  Vice- 
Chancellor  Wood,  after  pointing  out  the  peculiar 
character  of  the  trusts  in  giving  the  settlor  a  species 
of  interest  not  capable  of  being  attached  by  credi- 
tors, came  to  the  conclusion  that  a  settlement  in 
those  terms,  though  voluntary,  would  not  be  fraudu- 
lent in  the  absence  of  a  fi^udulent  intent,  and 
therefore  ought,  a  fortiori,  to  be  supported  when 
founded  (as,  under  the  particular  circumstances,  he 
considered  that  the  settlement  in  that  instance  was) 
upon  a  valuable^  consideration ;  and   his   Honour 


—  V- 


declined  to  apportion  the  income  between  the  wife 
and  children  of  the  settlor,  and  the  assignee  in 
insolvency,  on  the  ground  that  where  an  absolute  t  / 
discretion  of  applying  all  or  any  part  of  the  income 
for  the  benefit  of  the  objects  of  the  trust,  was  given 
to  the  trustees,  that  discretion  could  not  be  inter- 

(/*)  3  Kay  &  J.  90.^  -j  ^ 

« 
VOL.  III.  K 
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sion of  income 
to  take  effect  on 
iMtfikmptcy. 
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fered  with.  From  these  cases  it  may  be  inferred, 
not  only  that  the  law  does  not  prohibit  a  trust  for 
the  division  of  income  at  the  discretion  of  trustees, 
from  springing  up  or  commencing,  by  divesting  the 
life  interest  of  the  bankrupt  or  otherwise,  upon  the 
bankruptcy  of  one  of  the  objects  of  the  trust,  or 
from  continuing  after  such  bankruptcy  (i) ;  but  that 
such  trusts  are  governed  by  the  ordinary  principles 
of  law  as  to  their  construction  and  operation  ;  and, 
in  particular,  that  an  assignee  or  trustee  in  bank- 
ruptcy is  entitled  under  them  to  that  quantum  of 
interest,  and  no  more  (whether  absolute  or  de- 
feasible), which  the  terms  of  the  settlement  give  to 
the  bankrupt,  after  the  event  of  his  bankruptcy 


Policy  of  law  as 
to  diflcretionazy 
trust  exer- 
cisable alter 
bankraptcjof 
object. 


*  Whether  the 
discretion  of 
trostees  can  be 
impeached  or 
interfered  with. 


(t)  An  opposite  view  as 
to  the  policy  of  the  law  was 
contended  for  in  several  of 
the  cases  referred  to  in  the 
text.  Thus,  in  Lord  v.  Bunn^ 
nbi  snpra,  in  which  the  Court 
considered  that  the  trustees 
had  an  exclusive  power  of  ap- 
pointing among  the  objects 
of  the  tmst,  bat  that  the  in- 
solvent took  an  absolate  life 
interest  in  default  of  appoint- 
ment, it  was  urged  that  the 
power  of  selection  could  not 
be  exercised  after  the  insol- 
vency, so  as  to  divest  the  life 
interest  which  had  vested  in 
the  assignee*  In  Wallace  v. 
Anderson,  ubi  supra,  it  was 
ingeniously  but  unsuccessMly 


contended  that  the  policy  of 
the  bankrupt  laws  compelled 
the  application,  after  the 
bankruptcy,  of  the  principle 
of  equal  division  which  had 
been  resorted  to  in  Rippon  v. 
Norton,  ubi  supra. 

*(A;)  The  case  of  Wallace  v. 
Anderson,  ubi  supra,  in  which 
trustees  were  called  on  to  ac- 
count for  their  past  payments, 
under  a  discretion^i;y  trust  of 
the  descnption  referred  to  in 
the  text^  may  suggest  that 
caution  is  necessary  where 
there  is  a  trust  for  the  bank- 
rupt, and  the  trustees  have  to 
determine  at  their  own  risk 
the  quantum  which  may  be 
applied  in  favour  of  the  other 
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and  hence,  when  the  bankrupt  has  no  interest  at  ConditioM  of 

^  ezdnaion  of 

aU,  either  under  the  terms  of  the  trust  conferring  «i«n««  or 

imsteeB  in 

the  power  of  exclusive  selection,  or  in  default  of  bftnJmiptey, 
appointment,  except  what  the  trustees  of  the  settle- 
ment in  tiie  exercise  of  their  power  think  fit  from 
time  to  time  to  confer  on  him,  his  assignee  or 
trustee  in  bankruptcy  is  wholly  excluded  from  the 
benefit  of  the  trust.  It  is  on  this  principle,  namely, 
that  of  vesting  in  trustees  a  discretionary  power, 
arising  upon  failure  or  determination  of  the  hus- 
band's life  interest,  to  intercept  all  or  any  part  of 
the  income  as  it  accrues,  on  its  way  to  the  ulterior 
objects  of  the  settlement  (who  in  default  of  the 
power  being  exercised,  would  take  to  the  entire 
exclusion  of  the  husband),  and  to  apply  it,  with 
power  of  exclusive  selection,  in  favour  of  the 
husband  and  other  specified  objects  of  the  trust 
(generally  his  wife  and  issue),  that  the  trust  in  the 
following  precedents,  for  giving  to  the  husband  a 
life  interest  in  its  most  protected  form,  is  con- 
structed ;  and  as  it  appears  free  from  doubt  that,  Extent  of  pro- 

-  ^     .  .       -  .      .  ^  taction  capable 

under  a  trust  oi  this  description,  the  trustees  may  of  being  given 

f,  ^  i>i*  •  1*         ^        ^  husband's 

safely  pay  to  him  the  mcome  as  it  accrues,  for  the  ufe  interest, 
purpose  of  personal  or  family  expenditure^  though 

objects  of  the  trast    In  the  that  where  the  trnstees  have 

case  referred  to,  however,  the  a  power  of  exclusive  selection, 

only  object  of  the  trust;  other  their  application  of  past  in- 

than  the  bankrupt,  being  dead,  come  in  favour  of  objects  of 

an   account    was    manifestly  the  trust  could  be  successfully 

proper ;  and  it  would  be  con-  impeached,  or  even  that  they 

trary   to    the   principles    on  could  be  controlled  as  to  the 

which  Solmes  v.  Penney^  ubi  application  of  future  income, 
supra,  waa  decided,  to  hold, 

K  2 
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the  title  to  it  is  such  as  to  render  it  unattainable  by 
his  alienees  or  creditors,  it  may  be  asserted  that  a 
protected  life  interest  of  this  description  differs 
little,  for  practical  purposes,  from  the  inalienable 
interest  conferred  on  married  women  by  means  of  a 
direct  restraint  upon  anticipation  (Z). 


Bayidson  v. 
Foley. 


(Z)  According  to  Mr.  Lewin 
(Trusts,  5th  ed.  80),  "the 
qaestion  to  be  asked  in  these 
cases  is,  On  the  decease  of  the 
cestui  que  trust,  would  his 
executor  have  a  right  to  call 
upon  the  trustees  retrospec- 
tively to  account  for  the 
arrears?  If  he  would,  then 
the  assignees  are  prospectively 
entitled  to  the  payments  in 
fnturo."  If  this  test  be  ap- 
plied to  the  form  of  trust 
described  in  the  text,  it  will 
be  seen  that  there  is  no  in- 
terest capable  of  devolving 
under  a  bankruptcy.  Re- 
ference may  here  be  made  to 
Davidson  v.  FoUt/y  2  Bro.  C.  C. 
202,  in  which  the  trustees  of 
a  term  limited  by  will  had 
power  to  make  allowances, 
according  to  their  will  and 
pleasure,  to  the  testator's 
sons,  not  exceeding  a  specified 
amount,  but  without  any 
claim  of  right  on  the  part  of 
the  sons.  The  protection  to 
the  sons  failed  in    that  in- 


stance, in  consequence  of  their 
being  tenants  for  life  subject 
to  the  term;  but  had  their 
interests  been  purely  depen- 
dent on  the  will  and  pleasure 
of  the  trustees,  they  would 
in  effect  have  been  protected 
and  inalienable  as  in  the  case 
of  discretionary  trusts  of  the 
frame  mentioned  in  the  text. 
Davidson  v.  Foley  is  referred 
to  in  Butl.  Co.  Litt,  223  b, 
note  (1),  with  the  observation 
that  the  trust  is  so  framed 
as  to  exclude  creditors  firom 
having  any  charge  or  lien 
upon  the  annuities,  either  at 
law  or  in  equity.  It  is  added 
that  "the  illusory  nature  of 
estates  and  trusts  of  this  de- 
scription raises  a  powerful 
objection  to  them  on  the 
ground  of  policy;  nor  are 
they,  perhaps,  quite  reconcile- 
able  to  some  of  the  funda- 
mental principles  of  our  law. 
Serious  consequences,  it  is 
presumed,  would  ensue  from 
their  coming  into  general,  or 
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The  general  frame  of  determinable  trusts  adopted  Frame  of 

%  .  ,      tnwtB  giving  to 

m  the  following  precedents  gives  to  the  husband,  thehneband 

.  _         ,  T  •  1        determinable 

either  immediately  upon  the  marriage,  or  after  the  and  protected 

life  interest* 

death  of  the  wife  if  she  take  the  first  life  interest, 
and  in  the  latter  case  contingently  upon  his  not 
having  previously  become  disqualified  by  outlawry, 
bankruptcy,  or  alienation,  or  an  attempt  at  aliena- 
tion, or  by  anything  else  incapacitating  him  from 
personal  enjoyment,  an  interest  during  his  life,  or 
until  he  shall  be  outlawed  or  become  a  bankrupt,  or 
otherwise  disqualified  as  above  mentioned.  The 
Insolvent  Acts  having  been  repealed,  the  mention  of 
insolvency  will,  of  course,  in  future  be  omitted; 
and  the  entering  into  a  composition  or  arrangement 
with  creditors  should  also  not  be  specified  (as  it 
sometimes  is),  as  an  event  on  which  the  life  interest 
is  to  go  over,  since  such  an  act  would  not  neces- 
sarily divest  or  aflfect  it  (m) ;  the  correct  plan  being 
specifically  to  mention  those  events  only  (such  as 
bankruptcy),  which  must  in  their  nature  operate  as 
a  deprivation  of  the  interest,  and  to  leave  other 
contingencies  to  be  provided  for  by  general  expres- 
sions. After  the  death  of  the  wife  and  the  failure 
or  determination  of  the  husband's  interest,  the  in- 
come is  directed  to  be  applied  during  the  remainder 
of  the  husband's  life,  as  if  he  were  actually  dead  ; 

even  frequent  use."     Trusts  Montefiore  v.  Enfhovm^  L.  R. 

of  the  description  objected  to  5  Eq.  85 ;  and  as  to  arrange- 

are  now  of  oommon  occnr-  ments  with  creditors,  see  now 

irence.  the   Bankruptcy   Act,    1869» 

(m)  See  Sharp  y.  Cosserat,  (32  &  33  Vict  c.  71,)  s.  126. 
20  Bear.  470,  supra,  p.  121  ; 
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and  after  his  death  the  trusts  in  favour  of  the  issue 
follow  in  the  usual  course  of  settlement.    But  where 
it  is  desired  to  give  to  the  husband  the  kind  of 
protected  life  interest  above  mentioned,  the  trusta 
for  the  husband  and  wife  are  followed  by  a  dis- 
cretionary trust  or  power  exercisable  by  the  trustees 
during  the  husband's  life,  or  any  shorter  period,  of 
applying  the  income   or  any  part  thereof,   as  it 
accrues,  for  the  maintenance  of  the  husband  and  his 
wife  and  issue  (whether  by  the  intended  marriage  or 
not),  or  such  one  or  more  of  the  objects  of  the  trust, 
in  such  manner,  and  if  more  than  one  in  such  pro- 
portions, as  the  trustees  think  proper.     Should  the 
discretion  so  vested  in  the  trustees  fail  for  want  of 
trustees  capable  of  exercising  it,  it  would  fail  for 
the  benefit  of  the  persons  entitled  under  the  ulterior 
trusts   of  the    settlement,   and  would  not    let  in 
the  trustee  in  bankruptcy  or  the  alienees  of  the 
husband  (n). 

It  has  been  more  than  once  observed,  that  a 
person  cannot  in  general  settle  his  own  property  so 
as  to  take  under  the  settlement  an  interest  de- 
feasible on  bankruptcy.  Thus  in  a  case  in  which  a 
man  not  at  the  time  indebted,  or  engaged,  or  in- 
-"Vf  ^/  ^  tending  to  engage  in  trade,  settled  an  estate  to  the 

(?   ••-*  /^/y^-^2j^^®  ^^  himself  for  life,  unless  he  should  embark  in 
^         \/5y/ trade,  and  in  the  life  of  his  wife  become  bankrupt, 

and  from  his  decease  or  bankruptcy  to  secure  an 

(n)  A  discretionary  power  nnder    the    Trostee    Belief 

of  this  nature  would,  it  seems,  Acts ;  see  Ba  Co^s  Trvsis,  4 

be  put  an  end  to  by  the  pay-  K.  &  J.  199. 
ment  of  the  fund  into  Court 


Etila  tb*t  a 
penon  oannot 
settle  his  own 
property  so  that 
it  i^all  go  oTer 
on  bankruptcy. 
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annuity  to  liis  wife  ;  it  was  held,  that  the  contract 
was  a  fraud  upon  the  bankrupt  laws ;  and  hence, 
that,  the  husband  having  become  bankrupt,  the 
wife  was  not  entitled  to  the  annuity  {o)  :  and  the 
principle  then  acted  on  was  recognised  in  a  recent 
case  as  applying  to  insolvency  (within  the  meaning 
of  the  Acts  for  the  Relief  of  Insolvent  Debtors),  as 
well  as  bankruptcy  {p).     So,   where   there  was   a 


{o)  Higmboiham  y.  HolmBy 
19  Vee.  88.  The  judgment 
(p.  92)  ezpresslj  distingnishes 
this  case  from  that  of  the 
wife's  property  being  limited 
to  the  husband  till  bank- 
mptcy.  It  is  obvious  that 
the  distinction  of  law  which 
prohibits  a  person  from  so 
settling  his  property  as  to 
withdraw  it  from  his  creditors, 
in  the  very  event  on  which 
their  title  to  have  recourse  to 
it  would  arise,  but  permits 
property  not  belonging  to 
him,  and,  therefore,  never 
under  inchoate  liability  to  his 
creditors,  to  be  so  settled  as 
not  to  become  subject  to  their 
claims,  is  not  merely  technical, 
but  is  founded  on  good  sense 
and  expediency.  That  the 
wife's  property  received  after 
the  marriage,  and  subject  to 
her  equity  to  a  settlement,  may 
be  settled  by  the  husband  upon 
himself  till  bankruptcy,   see 


Montejwre  v.  Behrens,  L.  R. 
1  Eq.  171,  35  Beav.  96. 

{p)  Holmes  v.  Penney y  3 
Kay  &  J.  90,  102.  As  this 
case,  though  recognising  the 
principle  that  a  man  cannot 
settle  his  own  property  upon 
himself  until  bankruptcy,  de- 
cides that  he  may  settle  it  so 
as  to  give  trustees  a  discre- 
tion to  divide  it  between  him- 
self and  his  wife  and  children, 
with  exclusive  power  of  se- 
lection, and  that  this  power 
will  be  exercisable  after  the 
bankruptcy  of  the  settlor ; 
and  as  it  is  obvious  that  the 
practical  working  of  such  a 
trust  would,  in  general,  be 
that  the  trustees  would  pa]f 

• 

to  the  settlor  until  his  bank-, 
ruptcy,  but  that  the  trustee 
in  bankruptcy  would  take  no 
interest;  it  appears  to  follow 
that  the  decision  in  Holmee  v. 
Penney  (though  probably  not 
intended  to  have  this  effect) 
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gift  over  on  the  insolvency  of  the  settlor,  and  he, 

having  become  unable  to   meet  his   engagements, 

made  an  assignment  in  trust  for  his  creditors,  it  was 

held  that  the  term  insolvency,  by  itself,  meant  the 

condition   of  being   unable  to  meet  the  claims  of 

creditors,  and  hence,  that  the  event  in  which  the 

gift  over  was  to  take  eflfect  had  occurred ;  but  that 

the  gift  over  was  void  against  the  creditors  claiming 

I  j  ixoet  not  apply     under  the  trust  deed  (q).    It  has  been  supposed  that 

!  j  tion.  the  prohibition  on  the  ground  of  policy  applies  to 

»  ^"  cases  in  which  a  person  settles  his  own  property 

so  as  to  take  an  interest  defeasible  on  alienation^ 
and  the  case  of  Phipps  v.  Lord  Ennismore  (r)  has 
been  referred  to  this  principle.  In  that  case,  a  tenant 
for  life  having  upon  his  marriage  demised  the  estate 
to  trustees  for  a  term  for  securing  pin  money  to  the 
intended  wife,  by  a  contemporaneous  deed  cove- 
nanted that  he  would  not  sell  or  incumber,  with  a 
declaration  that  if  he  should  sell  or  incumber,  or 
attempt  so  to  do,  the  trustees  should  receive  the 

does,  for  practical  purposes,  rnptcj   or    insolvency    of    a 

impair  the  operation  of  the  partner,    his    interest    in   a 

principle  in  question.  mining  lease  belonging  to  the 

(jg)  Bs  Casey's  Trusty  4  Ir.  firm  should  go  over  to  his  co- 

Ch.  Rep.  247.    See  also  Synge  partners,  was  held  to  be  void 

V.  Syngsy  4  Ir.  Ch.  Rep.  337.  ( Whiimore  v.  Mason^  2  J.  & 

As  to  the  meaning  of  the  term  H.  204 ;    and  see  the  cases 

insolvency,  see  supra,  p.  116,  there  cited), 

note  ij).    On  the  same  prin-  (r)  4     Euss.     131.     The 

ciple  on  which  the  cases  above  argument  and  judgment  ap* 

cited  were  decided,  a  stipula-  pear  to  countenance  this  view 

tion   in  a   partnership  deed  of  the  ratio  decidendi. 
providing  that  on  the  bank* 
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rents  and  apply  them  as  they  shbuld  think  proper 
for  the  maintenance  of  the  settlor,  or  his  wife  or 
children,  or  issue  ;  and  it  was  held,  that  the  cove- 
nant and  declaration  were  fraudulent  and  void 
against  a  subsequent  iiyjumbrancer  of  the  life  estate. 
This'  decision  has  been  since  (s)  explained  by  the 
circumstance  that  the  clause  of  forfeiture  was  in 
a  separate  deed,  so  as  to  enable  a  fraud  to  be 
practised  on  the  incumbrancer ;  and  the  existence  of 
any  rule  of  policy  preventing  a  person  from  settling 
his  property  on  himself  until  he  should  make  some 
attempt  to  hand  it  over  to  another  was  denied  . . 
Accordingly  in  a  case  in  which  a  man  upon  mar- 
riage settled  real  estate  upon  trust  for  payment  to 
him  of  the  rents  until  he  should  incumber  or  become 
bankrupt,  and  thejci  to  pay  an  annuity  to  the  wife, 
and  the  husband  first  mortgaged  his  interest  and 
then  became  bankrupt ;  it  was  held  that  the  wife's 
right  to  the  annuity  arose  upon  the  mortage,  and 
hence,  that  it  was  unnecessary  to  consider  the 
validity  of  the  gift  to  her  in  the  event  of  bank- 
ruptcy (^).  And  this  case  was  followed  in  a  later 
case  (i^),  iu  which  a  gift  over  on  the  bankruptcy  or 
alienation  of  the  husband  was  held  to  have  taken 
effect  upon  an  attempt  at  alienation,  notwithstand-  \ 
ing  that  the  property  settled  was  that  of  the 
husband  himself.  ' 

Upon  the  same  principle  which  disables  a  man  invaUdityof 

(«)  By  Vice-Chancellor  TToorf,  Jur.  N.  S.  781. 

in  Knight  v.  Brawtiey  7  Jur.  N.  (u)  Knight  v.  Broione^  ubi 

S.  894,  30  L.  J.  GL  649.  gnpra. 

(/)  Brooke   y.  Peanon^    5 
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bond  or  core-      from  settliiiff  his  own  property  so  as  to  divest  his 

luunt  f  or  pay-  .  ^  tr     r       J 

ment  of  money     interest  Under  the  settlement  upon  his  bankruptcy, 

on  bankraptcy,       .  •  i         i  n         ^ 

he  cannot  enter  into  a  bond  or  covenant  for  the 
Exception  to  the  payment  of  money  upon  his  bankruptcy  (x) ;  but, 

he  may  on  his  marriage,  and  to  the  extent  of  his 


tune  reoeiTed 
with  wife. 


wife's  fortune  received  by  him,  give  Es  bond  or 
covenant  For  payment  of  a  sum  of  money  oh  "Bank- 
ruptcy (y),  or  create  trusts  of  his  own  property  to 
take  effect  on  his  bankruptcy  (z) ;  since  this  is  in 
substance  a  loan  of  the  wife's  fortune  to  the  husband, 
with  a  right  to  restitution  upon  the  bankruptcy  (a). 
Where  a  bond  was  given  by  the  husband  upon 
marriage  for  a  sum  exceeding  the  amount  of  the 
wife's  fortune  received  by  him,  the  interest  to  be 
paid  to  himself  for  life  or  till  his  bankruptcy,  and 
then  to  the  wife,  it  was  held  that  the  whole  debt 
was  proveable  under  the  bankruptcy  of  the  husband, 
and  the  dividend  was  applicable  in  the  first  instance 
to  raise  the  amount  of  the  wife's  fortune  in  full,  the 
interest  thereof  to  be  paid  to  her,  and  the  interest 
upon  the   surplus    of  the    dividend  beyond  that 


settlement. 


(ar)  Ex  parte  Hill^  1  Cox, 

300,   1   Cooke,    Bank.    Law, 

•  Eectification  of  251;    Ex  parts    Bmnet,    id. 

253;  Ee  Murphyy  1  Sch.  & 
Lef.  44. 

{y)  Ex  parte  Ooofce,  8  Ves. 
853 ;  Ex  parte  Hodgson^  19 
Ves.  206;  Ex  parte  Young^ 
3  Mad.  124;  S.  C.  Buck. 
179. 

(2)  Be  MeaghaHy  1  Sch.  & 
Lef.  179 ;  Higgineon  y.  Kelly ^ 


1  Ball  &  Bea.  252 ;  Lester  y. 
Onrlandy  5  Sim.  205. 

*(a)  The  settlement  may, 
if  necessary,  be  rectified,  so  as 
to  show  that  what  appears  to 
be  the  property  of  the  hus- 
band is,  in  fact^  the  property 
of  the  wife,  and  intended  to 
be  a  provision  for  her.  Sig* 
ginson  y.  KeUy,  nbi  snpra; 
Exparie  VemeTy  1  Ball  &  Bea. 
260.    It  seems  probable,  that 
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amount,  was  ordered  to  be  paid  to  the  assignees 
during  the  bankrupt's  life  (6).     It  had  been  pre- 
viously held  where  a  bond  was  given  upon  marriage, 
and  the  amoimt  secured  was  settled  by  a  contempo- 
raneous deed  under  which  the  husband  took   the 
first  life  interest,  and  the  husband  became  bank- 
rupt, that  the  entire  dividends  on  the  bond  debt, 
with  the  resulting  income,  were  to  be  accumulated 
until   the   full   sum   secured   was   made  up;    the 
principle  being,  that  the  assignees  took  the  same 
right,  and  under  the  same  equities,  as  the  bankrupt, 
who  could  not  have  claimed  any  interest  from  the 
trustees  until  he  had  made  good  the  principal  (c)i 
Where  a  voluntary  bond  was  given  for  payment  of 
a  sum  of  money  on  bankruptcy  by  way  of  settle- 
ment on  the  obligor's  wife  and  children,  the  course 
adopted  was  to  admit  it  to  proof,  with  a  direction 
that  it  should  not  be  set  up  against  the  creditors  (d). 
Where  upon  marriage  the  husband  gave  a  bond  to 

through  a  liberal  constracdon  had  received  with  his  wife  a 

of  the  exception  in  favoor  of  fortune  exceedmg  the  amount 

«  money  or  property  of  or  in  of  the  bond  debt.  This,  under 

right  of  the  bankrupt's  wife,"  the  circumstanceB,  appears  to 

the  doctrine  in  the  text  will  have   been   unimportant,    as 

be  unaffected  by  the  91st  sec-  the  bond  bore  no  reference  to 

tion  of  the  Bankruptcy  Act,  bankruptcy;    but    the    prin- 

1869,  referred  to  infra,  p.  141.  ciple  on  which  this  case  was 

(b)  Ex  park  ShutBy  Mont,  decided  would  apply  to  a 
&  B.  385 ;  &  Cu  8  Dea.  &  bond  for  payment  upon  bank- 
Chit.  1.  ruptcy  of  a  sum  not  exceeding 

{c)  Ex  park    Turpm^    re  the  wife's  fortune. 

Braunif  Mont.  443;  S.  0.  1  {d)  Assignees  of  Gardiner  r. 

Dea.  &  Chit.  120.    There  was  Shannon,  2  Sch.  &  Lef.  228. 
eridence  that  the    bankrupt 


mm 


140  SETTLEMENTS. 

the  trustees,  subject  to  a  trust,  that  he  might  retain 
the  money  during  his  life  or  imtil  bankruptcy,  it 
was  held  that  although  the  provision  for  calling  in 
the  money  on  bankruptcy  was  void,  the  debt  was 
proveable  upon  his  bankruptcy  as  a  debt  payable 
upon  his  death  (e).  In  a  case  in  which  the  bank- 
rupt had  given  a  bond  for  a  sum  equal  to  what  he 
had  received  as  his  wife's  portion,  payable  upon 
notice  from  the  trustees,  the  trustees  were  admitted 
to  prove  under  his  bankruptcy,  though  no  prior 
notice  had  been  given  {/) ;  and  where  the  husband 
on  marriage  covenanted  to  pay  a  sum  to  the  trustees 
upon  demand,  and  the  settlement  contained  pro- 
visions  authorisiDg  them  to  leave  the  money  in  the 
husband's  hands,  and  after  payment  had  been  de- 
manded the  husband  became  bankrupt,  it  was  held 
that  the  trustees  were  entitled  to  prove  (g).  In  the 
case  last  referred  to,  it  was  contended  that  the 
settlement  was  in  evasion  of  the  rule  prohibiting 
a  covenant  for  payment  on  bankruptcy,  as  the 
trustees  would  as  a  matter  of  course  be  called  upon 
to  make  a  demand  when  bankruptcy  was  impending; 
but  the  settlement  was  nevertheless  upheld.  Where, 
as  is  very  common,  the  husband  upon  marriage 
enters  into  an  engagement  of  this  description,  not 
intended  to  be  immediately  enforced,  but  capable  of 

(«)  Ex  parte   Boddam,    2  Glyn  &  J.  174.    See,  farther, 

De  G.  F.  &  J.  625.  the  cases  collected  in  Chitty*8 

(/)  Ex  parte   Hoopery  re  Equity  Index,  3rd  ed.  yoL  i. 

West^  1  Mont  &   A.    895 ;  tit.  Bankruptcy,  ziii.  8,  Mar- 

S.  G.  3  Dea.  &  Chit.  655.  riage  Settlement,  pp.  347  et 

{g)  Ex  parte  Brenchley,  2  seq. 


\/   // 
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being  put  in  force,  one  of  the  objects  in  contem- 
plation is  no  doubt,  in  general,  to  be  in  a  position 
to  rank  with  creditors  in  the  event  of  bankruptcy, 
and  hence  the  case  in  question  is  an  important 
authority  as  upholding  the  validity  of  such  provi- 
sions. Now,  however,  when  the  husband  is  in  trade, 
the  efficiency  of  an  engagement  entered  into  upon 
his  marriage  for  payment  of  money  at  a  future  time 
will  probably  be  much  impaired  by  the  91st  section 
of  the  Bankruptcy  Act,  1869  (32  &  33  Vict  c.  71), 
which  enacts,  that "  any  covenant  or  contract  made 
by  a  trader,  in  consideration  of  marriage,  for  the 
future  settlement  upon  or  for  his  wife  and  children, 
of  any  money  or  property  wherein  he  had  not  at 
the  date  of  his  marriage  any  estate  or  interest, 
whether  vested  or  contingent,  in  possession  or  re- 
mainder, and  not  being  money  or  property  of  or  in 
right  of  his  wife,  shall,  upon  his  becoming  bankrupt 
before  such  property  or  mooey  has  been  actually 
transferred  or  paid  pursuant  to  such  contract  or 
covenant,  be  void  against  his  trustee  appointed 
under  this  Act "  (h). 

The  life  interests  of  the  husband  and  wife  are 
followed,  in  the  order  of  settlement  as  well  as  of 
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FroYiBion  in  the 
Bankruptcy  Act^ 
1869,  affecting 
antenuptial 
coTenantB  by  tliA 
hnsbond  for  tibe 
settlement  of 
future  property,  ^y 


U^^y; 


7- 


Power  of 
appointment 
and  tmsts  in 
favour  of  issue. 


(A)  Haying  regard  to  the 
above  enactment,  it  may  be 
Bometimes  expedient,  where 
the  husband  is  in  trade,  and 
is  in  actual  possession  of  the 
amount  agreed  to  be  settled, 
but  is  desirous  of  retaining  it 
for  the-  purpose  of  trade  or 


otherwise,  that  instead  of  en- 
tering into  acoyenant  or  bond 
for  the  fdture  settlement  of  the 
amount,  he  should  acbuallj 
pay  the  amount  to  the  trus- 
tees, power  being  giyen  to 
them  to  lend  it  to  the  husband 
upon  his  persona]  security. 
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events,  by  the  trusts  in  favour  of  the  issue  (i)  of 
the  maxriage,  as  to  which,  in  the  great  majority  of 
cases,  the  object  is  to  secure  an  equal  division 
among  the  children  of  the  marriage  attaining  matu- 
rity, subject,  however,  to  a  power  of  selection  by 
the  parents,  or  the  survivor  of  them.  As  already 
intimated  (A;),  the  most  convenient  mode  of  eflfecting 
this  object  is,  by  giving  a  power  of  appointment  (Z) 
among  the  issue  (m)  of  the  marriage,  exercisable  by 
the  husband  and  wife  by  deed,  or  by  the  survivor 
by  deed  or  wiQ,  with  trusts  in  default  of  appoint- 
ment for  sons  attaining  twenty-one,  and  daughters 


word  "iflBue." 


(t)  A prorision  for  children 
will  not  be  inserted  in  a  set- 
tlement made  pursuant  to  a 
will,  directing  the  shares  of 
female  legatees  to  be  "  settled 
on  them"  {Loch  v.  BagUy^ 
L.  R.  4  Eq.  122 ;  Laing  v. 
Laingj  10  Sim.  815),  unless  a 
contrary  intention  is  apparent 
*  Constniciion  of  from  the  context,  as  in  Young 

y.  Macintosh^  13  Sim.  445. 

(k)  Supra,  p.  12,  and  see 
ante,  vol.  i.  p.  .292,  note  (g). 

(I)  A  power  of  appointment, 
though  general  in  its  terms, 
may,  having  regard  to  the 
language  and  intention  of  the 
instrument,  be  construed  as  a 
power  to  appoint  to  children, 
or  as  being  otherwise  limited 
in  its  operation,  but  will  not, 
in  general  be  so  restricted, 
even  though  there  be  a  limi- 


tation to  children  in  default 
of  appointment  (Peover  v. 
ffasselly  1  Johns.  &  H.  341, 
and  the  authorities  there  re- 
ferred to;  Meade  King  v. 
Warren,  32  Beav.  Ill ;  ifm- 
ton  V.  Kvrwoody  L.  R.  3  Ch. 
App.  614,  and  see  Wood  v. 
Wood,  L.  R.,  10  Eq.  220). 

*  (m)  The  word  "  issue"  in- 
cludes all  descendants,  though 
it  may  be  restrained  by  the 
context  to  children  only  (see 
per  Sir  W,  Orant,  in  Leigh  v. 
Norhury,  13  Ves.  344);  but 
stronger  evidence  of  intention 
is  necessary  to  control  the 
primary  meaning  in  deeds 
than  in  wills  {Marshall  v. 
Baker,  31  Beav.  608,  where 
the  word  was  held  to  mean 
children),  except  in  the  case 
of     executory     instruments^ 
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attaining   that   age  or  marrying   under  that   age 
eqiially  (n),  with  the  addition  of  a  hotchpot  clause 


sach  as  marriage  articles,  as 
to  which  see  Smfi  v.  Smfi,  8 
Sim.  168 ;  Thompson  v.  Simp- 
son, 1  B.  &  War.  459,  480 ; 
Campbell  r,  Sandys,  1  Sch.  & 
L.  281 ;  Phillips  v.  James,  13 
W.  R.  543,  934.  The  word 
''ofifepring"  has  the  same 
meaning  as  *' issue;"  Young 
V.  Davies,  2  Dr.  &  Sm.  167, 
172 ;  and  see  Lister  t.  Tidd, 
29  Beay.  618,  a  case  of  exe- 
cutory trust,  in  which  "oflF- 
spring''  was  held  to  mean 
**  children."  When  used  in 
correlation  with  parent,  the 
word  "issue"  is  in  general 
equivalent  to  children  (Sibley 
V.  Ferry,  7  Tes.  522 ;  Prtien 
T.  Osborne,  11  Sim.  132;  An- 
derson Y.  Viscount  St.  Vincent, 
2  Jur.  N.  S.  607 ;  Stevenson 
y.  Abington,  8  Jur.  N.  S. 
811) ;  but  where  issue  are  to 
take  b/~substitntion  for  the 
primary  ~xrtjject  of  the  trust, 
or  eyen  for  the  parent  (ao  no- 
if  it  can  be  collected 


fibm  the  instrument  that  the 
dass  taking  is  not^confined  to 
the  children  of  the  primary 
object,  the  principle  adopted 
has  been,  not  to  exclude  re- 
moter descendants,  but  to  let 


them  in  on  a  quasi  represen- 
tative principle,  the  children 
of  each  parent  whose  share 
fails     taking     that    parent's 

share,  but  grand-childrgOlQlL^ 
being  admitted  to  partici- 
pate in  competition  with  the 
children  in  the  share  of  that 
deceased  parent  (Boss  y.  Boss, 
20  Beay.  645;  Robinson  y. 
Sykes,  23  Beay.  51). 

(n)  Sometimes  the  marriage  As  to  trust  for 
which  is  to  yest  a  portion  in  a  de&idt  of^ 
daughter  under  age  is,  by  the  »ppomtiiient. 
terms  of  the  trusty  required  to 
be  one  with  consent  of  parents 
or  guardians.  The  trust  in 
default  of  appointment  is  not 
in  general  so  framed  as  to 
provide  for  a  son  marrjring, 
but  dying  under  21.  Even, 
however,  in  the  very  im- 
probable case  of  a  son  dying 
under  that  age,  leaving  issue, 
the  powers  of  appointment,  if 
extending  to  issue  remoter 
than  children,  would  usually 
enable  provision  to  be  made 
for  the  issue. 

Under  the  ordinary  trusts 
in  default  of  appointment,  a 
son  attaining  21,  or  daughter 
marrying  in  the  lifetime  of 
the  donees  of  the  power  will 
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Power  ahotild 
include  remoter 
iBBue  as  well  as 
children. 


precluding  children,  who  or  whose  issue  have  been 
advanced  under  the  powers  of  appointment,  from 
participating  in  the  unappointed  property  without 
bringing  into  account  their  appointed  shares.  The 
extension  of  the  power  of  appointment  not  only 
to  children  but  to  the  remoter  issue  of  the 
marriage  is  now  generally  adopted,  because  it 
enables  the  donees  of  the  power  to  provide  by 
appointment  for  the  family  of  a  deceased  child,  or 
of  a  child  who,  through  improvidence  or  misfortune, 
is  incapable  of  taking  the  benefit  of  a  direct  trust 
For  this  reason  this  frame  of  the  trusts  has  mostly 
superseded  that  formerly  in  use  in  which  the  power  of 
appointment  was  given  in  favour  of  the  children  of 
the  marriage  only  (o).     The  power  is  in  all  well 


acqnire  a  Tested  interest, 
which,  on  the  death  of  the 
child,  will  be  transmissible  to 
its  representatives,  but  will 
be  liable  to  be  defeated  at 
any  time  by  an  appointment 
in  favour  of  the  other  objects 
of  the  power  {BoyU  v.  Bishop 
of  Peterborough,  3  Bro.  0.  0. 
243,  8.  G,  1  Ves.  Jun.  299). 
The  principle  that  the  vesting 
*  Objects  within  of  the  estates  in  default  of 
to  IhUtoSf^^*  appointment,  is  subject  to  the 

power  and  defeasible  by  its 
exercise,  is  well  illustrated  by 
the  case  of  Lbb  v.  Olding,  2 
Jur.  N.  S.  850,  25  L.  J.  Ch. 
681,  in  which  the  object  of  a 
power  who  had   acquired    a 


vested  interest  in  default  of 
appointment,  became  bank- 
rupt and  obtained  his  certifi- 
cate, and  an  appointment  was 
immediately  afterwards  made 
in  his  favour,  which  was  held 
to  have  defeated  the  title  of 
the  assignees  (and  see  Re 
Vizards  Trusts,  L.  E.  1  Eq.  ^  ic^ 
667, 1  Ch.  Ap.  588 ;  Strattm  t.  ^^^^ 
Murphy,  Ir.  Rep.  1  Eq.  345).    /p  Q  ^ 

•  ip)  A  power  to  appoint  to  ' 
children  will  not  authorise  an 
appointment  to  grandchildren 
{Brudenell  v.  Elwes,  1  East, 
442,  7  Ves.  382;  Sngd. 
Powers,  8th  ed.  pp.  6G4  et 
seq.) :  nor  to  the  executors  or 
administrators  of  a  deceased 
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drawn  instruments  exclusive,  that  is,   such  as   to 
authorise  the  donees  to  appoint  in  favour  of  any  one 


child  (Madduan  v.  Andrew^  1 
V^  Sen.,  58  ;  Sugd.  Powers, 
p.  670) ;   but  in  equity  a  valid 
appointment  may  be  made  to 
persons    not  objects    of  the 
power,  with  the  approbation 
of  the    real    object    of    the 
power.*    Therefore,  if,  upon 
the  marriage  of  a  child,  the 
parent^  by  the  marriage  settle- 
ment^ under  a  power  to  ap- 
point to  children,  appoint  to 
the    issue   of   the    marriage, 
the    appointment    would    be 
supported  in  equity,  not   as 
a  good  appointment  to  the 
issue  of  the  marriage,  but  as 
an  appointment  to  the  child 
himself y  and  a  settlement  of  it 
by  him;    nor  is  it  essential 
that  such  a  settlement  should 
be  made  upon  marriage.    The 
principle  is,  that  the  act  ope- 
rates first  as  an  appointment, 
and   secondly,    as    a    settle- 
ment by  the  appointee  (Sugd. 
Powers,  p.  670,  and  cases  in 
note  {x)  thereto ;  White  v.  St 
Barley   1   Ves.  &  Bea.   399, 
where  the  settlement  was  of 
personalty,    and    made    with 
the  approbation  of  the  hus- 
band of  the  settlor's  married 
daughter,    who   was    herself 


an  object  of  the  power; 
Wright  v.  Goff,  22  Beav.  207  ; 
Ee  Gossefs  Settlement^  19 
Beav.  529;  Fitzroy  v.  Duke 
of  Richmimdy  27  Beav.  190; 
Daniel  v.  Arhiorighty  2  Hem. 
&  Mil.  95,  where  the  appoint- 
ment was  made  to  the  trustees  •  Appointments 
of  the  settlement,  which  was  "^^  ^f^^l^' 

rence  of  objects 

contauied  in  a  separate  deed,  of  power, 
and  the  object  of  the  power 
was  a  party  to  the  settlement 
only,  and  not  to  the  deed  of 
appointment).  An  appoint- 
ment to  a  son  (an  object  of  the 
power),  and  then  a  settlement 
by  the  son  in  favour  of  his 
children,  in  consequence  of 
an  agreement  with  the  father 
before  the  appointment,  have 
been  held  valid,  though  it 
was  insisted  that  the  settle- 
ment was  a  fraud  upon  the 
power  {Twker  v.  Tucker^  13 
Pri.  607 ;  8.  G.  nom.  Tucker 
V.  Sanger^  M*Clel.  424 ;  Sugd. 
Pow.  p.  671);  but  it  must 
have  been  considered  that 
there  was  no  binding  agree- 
ment between  the  father  and 
the  son,  and  that  the  settle- 
ment was  virtually  the  sole 
act  of  the  latter,  as  in  a  sub* 
sequent  case  {Outten  v.  Sanger^ 
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or  more  of  the  objects  of  the  power,  to  the  exclusion 
of  the  rest.     If  a  power  be  given  in  such  terms  as 


2  Yo.  &  Jer.  459)  the  settle- 
ment was  held  to  be  yolnn- 
tary,  so  far  as  in  fayonr  of  the 
son's  children,  and  the  ques- 
tion of  its  being  set  aside  in 
fayonr  of  the  son'B  creditors 
had  he  been  proyed  to  be  in- 
solyent  at  the  date  of  the  set- 
tlement, was  entertained  ac- 
cordingly. Lord  St  Leonards 
observes  upon  Tucker  v. 
Tucker  (Sugd.  Pow.  p.  673) 
that  where  the  settlement  is 
made  by  the  object  of  the 
power,  in  pursuance  of  a  con- 
tract with  the  donee  of  the 
power,  the  case  presents  some 
difficulty;  and  the  course  of 
recent  decision  has  been  such, 
that  an  appointment  made  in 
consequence  of  a  bargain,  or 
eyen  of  an  understanding 
between  the  appointor  and 
appointee  must,  as  it  seems, 
fail  as  a  fraud  on  the  power 
not  only  if  founded  on  cor- 
rupt or  interested  motiyes, 
but  thongh  the  parties  had 
in  contemplation  a  settlement 
such  as  that  in  Tucker  y. 
Tucker,  See  the  cases  col- 
lected in  the  notes  to  Akyn 
y.  BeUhieVy  Lead.  Cas.  Eq. 
8rd   ed.  yol.  i.   p.  339;  in- 


cluding Bvrley  v.  Birley,  25 
Beay.  299  (in  which  Tucker  v. 
Tucker, uhi  supra,  was  obseryed 
upon) ;  Fryar  y.  Pryor,  82  L. 
J.  Ch.  731,  on  app.  2  De  G.  J.  <fe 
8.205.  InEeMaradrn'sTrustSy 
4  Drew.  594,  an  appointment 
(though  not  made  known  to 
the  appointee  till  after  the 
death  of  the  appointor)  was 
set  aside  on  the  ground  of  its 
haying  been  made  under  the 
expectation  that  the  appointee 
would  confer  a  benefit  on  her 
father,  who  was  not  an  object 
of  the  power,  proof  haying 
been  giyen  that  this  expecta- 
tion was  the  motiye  for 
making  the  appointment ;  and 
see  Ranking  y.  Barnes,  10 
Jur.  N.  S.  463,  33  L.  J.  Ch. 
539;  Topham  y.  Duke  of 
Portland  (31  Beay.  525,  1  De 
G.  J.  &  S.  517,  11  H.  L.  Ca. 
32),  in  which  the  appoint- 
ment was  made  to  an  object 
of  the  power  with  the  yiew 
(as  to  part  of  the  sum  ap- 
pointed) of  enabling  her  in 
certain  contingencies  to  pro- 
yide  for  another  object  of  the 
power  (thus,  in  fact^  attempt- 
ing to  delegate  the  power), 
and    the    appointment    was 
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not   to  be  exclusive,  it  will  be  satisfied  if  a  share, 
however  small,  is  appointed  to,  or  left  to  devolve  as 


held  to  be  bad.  In  this 
mach  litigated  case  the  doc- 
trine of  appointments  in 
fraad  of  powers  was  fully 
considered.  See  also  the  sub- 
sequent case  of  Topham  y. 
Duke  of  Portland,  L.  E.  6  Ch. 
Ap.  40.  *The  class  of  cases, 
in  which  the  appointment  has 
been  held  to  fail  in  conse- 
quence of  its  being  shown 
to  be  founded  on  motives 
which,  though  not  corrupt, 
were  not  of  a  legitimate  cha- 
racter, are  intermediate  be- 
tween those  in  which  there 
has  been  a  bargain  between 
the  appointor  and  appointee 
and  those  in  which,  without 
any  bargain,  and  without  any 
expectation  of  benefit  from 
the  act  of  the  appointee 
himself,  the  appointment  has 
been  vitiated  by  reason  of  its 
havmg  been  made,  not  with  a 
view  to  the  requirements  of 
the  appointee,  but  for  some 
end  not  within  the  design  of 
the  donor  of  the  power;  as 
in  Lord  Hinchinbrolce  y.  Say- 
fnowTy  1  Bro.  C.  C.  394,  where 
a  father,  having  power  to 
direct  the  pajment  of  portions 
at  such  time  as  he  should  ap- 


point, directed  the  immediate 
raising  of  £10,000  for  a 
daughter  then  14  years  of 
age,  and  who  shortly  after- 
wards died;  and  a  bill  filed 
by  him,  as  her  administrator, 
to  have  the  £10,000  raised 

for    his     own    use,    was   dis-    ♦  Fraudulent 

missed.  The  dismissal  was  ^PPo^^*^**^*^ 
put  upon  the  ground  of  its 
being  against  the  nature  of 
the  power  that  the  portion 
should  be  raised  without  being 
wanted  for  the  benefit  of  the 
object  of  the  power:  but  it 
has  been  stated  that  the 
daughter  was  in  a  consump- 
tion, so  that  the  fraudulent 
purpose  of  taking  the  portion 
as  her  administrator  was  im- 
puted to  the  father.  (See  per 
Lord  Eldon  in  M'Queen  v. 
Farquhar,  11  Ves.  479;  per 
Lord  SI.  Leonards  in  Keily  v. 
Seityy  4  I^.  &  War.  fib.) 
In  WellesUy  v.  Earl  cf  Mom- 
ington,  2  Kay  &  J.  14d  (in 
which  Lord  Hinchmhroke  v. 
Seymour  is  observed  upon, 
see  p.  153),  an  appointment 
by  a  father  to  a  son  then  in  a 
state  of  mental  and  bodily 
disease,  of  which  he  died 
within  a  year,  was  set  aside 

L  2 
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unappointed  upon,  each   of  the  objects ;    but  the 
absolute  exclusion  of  any  one  of  the  objects  would 


Appointment 
must  not  be  set 
aside  on  mere 
suspicion. 


expressly  on  the  ground  of 
fraud.  See,  also,  the  other 
cases  on  this  branch  of  the 
subject  collected  in  Lead.  Cas. 
Eq.,  3rd  ed.  voL  i.  p.  354. 
The  principle  as  stated  in 
Aleyn  v.  Belchiery  1  Eden, 
132,  1  Lead.  Cas.  Eq.  304,  is, 
that  a  person  haying  a  power, 
must  execute  it  bon&  fide  for 
the  end  designed,  otherwise  it 
is  corrupt  and  void ;  and  the 
difficulty,  when  any  occurs,  is 
in  the  application  of  the  prin- 
ciple. Where  actual  fraud 
or  a  motive  not  within  the 
legitimate  scope  of  the  power 
is  brought  home  to  the  ap- 
pointor, there  is  a  clear  case 
for  setting  aside  the  appoint- 
ment; but  an  appointment 
within  the  terms  of  the 
power  is  not  to  be  im- 
peached on  mere  yague  sus- 
picion {M' Queen  v.  FarquJiar, 
11  Ves.  467;  Campbell  v. 
Ifome,  1  You.  &  Coll.  C.  C. 
664 ;  Hamilton  v.  Kirwan,  2 
Jo.  &  Lat.  393;  Fares  v. 
Pares,  10  Jur.  N.  S.  90,  33 
L.  J.  Ch.  215;  Pickles  v. 
Pickles,  9  W.  R.  396,  on 
appeal  id.  763,  7  Jur.  N.  S. 
1065.      See    also    Cooper   v. 


Cooper,  L.  E.  8  Eq.  312,  on 
app.  5  Ch.  Ap.  203,  in  which 
the  donor  of  the  power  upon 
the  marriage  of  his  daughter 
(an  object  of  the  power) 
appointed  a  share  in  her  fa- 
vour, which  was  settled  so  as 
to  revert  to  the  father  in 
default  of  issue ;  Coffin  v. 
Cooper,  2  Dr.  &  Sm.  365,  in 
which  an  appointment  made 
to  enable  the  appointee  to 
pay  a  debt  guaranteed  by 
the  appointor,  was  upheld 
on  the  authority  of  Stuart  v. 
Castlestuart,  8  Ir.  Ch.  Eep. 
408 ;  In  re  HuisKs  Charily, 
L.  B.  10  Eq.  5,  where  the  ob- 
ject of  the  appointment  was 
to  enable  building  leases  of 
the  property  to  be  granted, 
whereby  the  appointor,  who 
was  tenant  for  life,  gained  an 
advantage  in  common  with 
the  objects  of  the  power ;  and 
see  per  Kinder sley,  V.C,  in 
Ee  Marsden^s  Trusts,  4  Drew. 
599;  BulteelY.Plummer,lt.R, 
6  Ch.  Ap.  1 60.  Nor  will  an  ap- 
pointment be  set  aside  on  the 
ground  of  the  tender  age  of 
the  appointees,  when  the  cir- 
cumstances do  not  indicate 
fraud  {Fearon  v.  Deshrisay, 
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vitiate  the  appointment ;   and  this  is  a  not  unfre- 


14  Bear.  641);  not  even 
though  the  appointor  might 
have  taken  as  administrator, 
and  part  of  the  object  may 
have  been  to  prevent  the  per- 
sons entitled  in  defanlt  of 
appointment  from  taking  the 
fimd  {Beere  v.  Eoffmeiaier,  23 
Beav.  101,  106).  The  great- 
est practical  difficulty  would 
appear  to  be  to  draw  the  line 
which  divides  the  class  of 
cases  above  mentioned,  in 
which  the  appointment  to 
persons  not  objects  of  the 
power,  is  supported  by  reason 
of  the  concurrence  of  an  ob* 
ject  of  the  power,  as  being 
in  effect  an  appointment  to 
the  object  of  the  power  and  a 
disposition  by  the  latter,  from 
those  in  which  the  appoint- 
ment and  the  dealings  founded 
on  it  are  set  aside  on  the 
ground  of  their  proceeding  on 
an  attempt  on  the  part  of  the 
appointor  to  go  beyond  the 
scope  of  the  power.  It  may 
seem  impossible  to  assign  the 
precise  distinction  between 
that  community  of  design 
which  may  exist  consistently 
with  the  appointment  and  the 
disposition  by  the  appointee 
being  independent  acts,  each 
having  its  own  legitimate  mo- 


tive ;  and  that  degree  of  con* 
nection  or  mutual  dependence 
between  them  which  will  vi- 
tiate both  the  one  and  the 
other.  It  is,  perhaps,  rather 
raising  the  difficulty  in  an- 
other form  than  laying  down 
any  precise  or  practical  rule, 
to  say,  that  where  the  ap- 
pointment and  the  disposition 
by  the  appointee  are  made  in 
pursuance  of  a  desire  (how- 
ever free  from  corrupt  or  im- 
proper motives),  on  the  part 
of  the  appointor  to  dispose  of 
the  property  in  a  manner 
foreign  to  the  objects  of  the 
power,  and  the  appointee  is 
in  effect  a  mere  instrument 
in  his  hands  for  this  purpose, 
the  appointment  will  be  void 
as  a  fraud  on  the  power, 
whether  the  transaction  pro- 
ceeds on  a  previous  arrange- 
ment between  the  parties,  or 
not;  but  that  the  appoint- 
ment and  disposition  will  be 
unimpeachable  where  the  pro- 
perty is  bond  fide  appointed 
as  property  to  the  object  of 
the  power  (see  per  Lord  St, 
Leonards  in  Duke  of  Port- 
land V.  Topham,  11  H.  L.  Ca. 
56),  and  the  disposition  is 
the  free  and  independent  act  Appointment  on 

of    the    appointee.      It    could   marriage  and 
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quent  source  of  miscarriage  in  the  case  of  appoint- 


gimnltaneoiui 
settlement. 


hardly,  perhaps,  be  affirmed 
that  this  independence  gene'* 
rally  exists  in  the  common 
case  of  an  appointment  by  a 
parent  to  a  child  npon  the 
marriage  of  the  latter,  and 
the  simultaneous  settlement  of 
the  appointed  fond,  but  in 
this  case  the  parental  influ- 
ence may  be  legitimately  ex- 
erted in  procuring  a  proper 
settlement  {seePryar  v.  Pryor^ 
ubi  sup.) ;  and  it  is  clear  that 
the  doctrine  under  considera- 
tion must  be  kept  within  such 
limits  as  to  leave  such  appoint- 
ments, and  the  settlements 
founded  on  them,  wholly  be- 
*  Ab  to  release  of  yond  doubt  Where  the  ap- 
pointment is  not  made  on  the 
marriage  of  the  appointee,  the 
application  of  the  doctrine 
must  in  practice  be  frequently 
attended  with  great  difficulty, 
more  especially  as  an  appoint- 
ment which  on  the  face  of  the 
deeds  appears  unobjectionable 
may  be  invalidated  by  extrin- 
sic evidence  of  the  circum- 
stances under  which  it  was 
made. 

Where  the  appointment  is 
fraudulent,  or  made  for  an 
unauthorised  purpose,  to  which 
the  appointee  is  a  party,  it  is 
in  general  wholly  void,  and  he 


power. 


Extent  to  which 
onauthoriBed 
appointment  is 
void. 


can  derive  no  benefit  under 
it;  {Dauheny  v.  Cockbumy  1 
Mer.  626;  TcpJuim  v.  Buks 
of  Portland,  81  Beav.  525  ;  1 
De  G.  J.  &  S.  517 ;  11  H.  L. 
Ca.  32 ;  Sug.  Pow.  610  et  seq.) ; 
but  a  concurrent  appointment 
of  other  parts  of  the  fund  in 
favour  of  other  objects  of  the 
power  (Rowley  v.  Bowhy,  1 
Kay,  242  ;  Harrison  v.  Ran^ 
dally  9  Hare,  897 ;  Banking  v* 
Barms,  10  Jur.  N.  S.  463 ;  83 
L.  J.  Ch.  539),  or  of  the  same 
object  (Topham  v.  Duke  of 
Portland,  1  De  G.  J.  &  &. 
517),  if  in  reality  a  distinct 
transaction,  will  be  valid. 

*It  is  now  settled  that  a 
tenant  for  life,  with  a  power 
to  appoint  among  his  children, 
may  release  or  covenant  not 
to  exercise  the  power  {West 
V.  Berney,  1  Buss.  &  M.  431; 
Smith  V.  Death,  5  Madd.  371; 
Bickley  v.  Quest,  1  Buss.  &  M. 
440;  Smith  v.  Houhlon,  2^ 
Beav.  482) ;  even  though  the 
power  be  exerciseable  by  will 
only  {Homer  v.  Swann,  Tur- 
ner &  Buss.  480;  Davies  v« 
Huguenin,  1  Hem.  &  M.  730 ; 
Sug.  Pow.  90  &  App.  905); 
but  not  (as  it  seems)  so  as  to 
entitle  himself  to  an  imme- 
diate transfer  of  a  share  as 
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ments  under  powers  which  are  defectively  framed  in 


representatiye  of  a  deceased 
child  taking  in  default  of  ap- 
pointment {Cunyngham  v. 
Thttrlaw,  1  Enss.  &  M.  436). 
It  has  likewise  been  held  that 
a  covenant  by  the  donee  of 
such  a  testamentary  power 
that  one  of  the  objects  shall 
not  take  less  than  a  certain 
share  will  operate  as  a  partial 
release  so  as  to  bind  not 
merely  the  general  assets  of 
the  covenantor,  but  the  fund 
subject  to  the  power  {Bavies 
T.  /fuguenuiy  nbi  sup.);  but 
in  Coffin  v.  Coop^Ty  2  Dr.  & 
Sm.  365,  this  doctrine,  though 
considered  as  established,  was 
treated  as  being  opposed  to 
general  principles,  and  in  effect 
converting  a  testamentary  pow- 
er into  a  power  to  appoint  by 
deed ;  and  see  Bulteel  v.  Plum^ 
mery  L.R.  6  Ch.  Ap.  160,  where 
a  covenant  to  appoint  a  cer- 
tain share  was  held  not  to 
have  any  operation  as  an  ex- 
ercise of  a  testamentary  power ; 
Thacker  v.  Key,  L.  R.  8  Eq. 
408,  where  a  strong  opinion 
was  expressed  (though  the 
point  did  not  arise  for  decision) 
that  such  a  covenant  would  be 
illegal  and  void.  Assuming  the 
covenant  to  be  valid  as  against 
the  general  assets  of  the  cove- 
nantor, but  not  to  have  any 


condition  void. 


other  operation,  it  seems  that 
an  appointment  in  pursuance 
of  it  would  not  be  invalid 
under  the  doctrine  of  frauds 
on  powers,  as  operating  to  ex- 
onerate the  estate  of  the  ap- 
pointor from  its  liability  under 
the  covenant ;  see  Bulteel  v. 
Flummer,  ubi  sup.,  Coffin  v. 
Cooper,  ubi  sup. 

*  Where  there  is  an  absolute  ♦  whcn  appoint- 
appointment  to  objects  of  the  "^^j**  ^  «°^,  ^ 

'^'^  "^      ,  and  superadded 

power  and  then  a  direction,  direction  or 
as  far  as  the  donee  can  so 
direct  (or  without  these  words), 
that  the  shares  shall  be  held 
upon  trusts  for  them  for  life 
and  then  for  their  children, 
the  appointment  will  be  sup- 
ported, and  the  direction  in 
favour  of  the  appointee's 
children  will  be  deemed  in- 
operative {Carver  v.  Bowles, 
2  Russ.  &  M.  301 ;  Ee  Lord 
Sondes  Will,  2  Sm.  &  G.  416  j 
Woolridge  v.  Woolridge,  Johns. 
63 ;  Churchill  v.  Churchill,  L. 
R.  5  Eq.  44 ;  but  see  Rucker 
V.  SchoUfieU,  1  Hem.  &  Mil. 
bQ,  where  the  primary  gilt 
was  held  to  be  cut  down  to  a 
life  interest;  Bug.  Pow.  515 
et  seq.,  and  the  cases  there 
cited;  1  Jarm.  on  Wills,  3rd 
edit.  824,  825,  and  note  {s)  ) ; 
and  where  a  condition  not 
authorised   by  the  power  is 
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this  respect  (p).    In  the  form  used  in  this  collection, 
the  class  of  issue  forming  the  objects  of  the  power 


Defectivd 
appointmentB 
aided  in  fayour 
of  children. 


^\ 


Si 


'  t'-  >.  When  power 
authorises 

exdiuujEA 
appointment. 


<\'  f  ■ 


annexed  to  the  gift,  the  gift 
itself  is  good,  and  the  con- 
dition only  is  void  (Sug.  Pow. 
526;  Palsgrave  v.  Atkinaotiy 
1  Coll.  190;  Siraud  v.  J^or- 
man,  Kay,  313;  Wait  v.  Greyke, 
8  Sm.  &  G.  362;  Rooke  v. 
Eoohe,  2  Dr.  &  Sm.  38).  As 
to  appointments  in  excess  of 
powers,  see  also  the  anthorities 
collected  in  Tudor,  Lead.  Cas. 
Cony.,  notes  to  Alexander  y. 
Alexander,  2nd  edit.,  pp.  338 
et  seq. ;  and  on  the  general 
subject  of  the  execution  of 
powers  to  appoint  to  children, 
see  Sug.  Pow.  chap.  x.  p.  497, 
chap.  xyi.  p.  663. 

Children  are  among  the 
favoured  objects  for  whose 
benefit  the  defective  execution 
of  a  power  will  be  aided  in 
equity.  See  Sugd.  Pow.  8th 
edit.  pp.  634,  546 ;  Toilet  v. 
TolUt,  Lead.  Cas.  Eq.  3rd  ed. 
vol.  i.  p.  207,  and  the  cases 
collected  in  the  notes  thereto ; 
Morse  Y.Martin,  34Beav.500. 

(;?)  As  to  what  expres- 
sions give  exclusive  power  and 
what  do  not,  see  Sugd.  Pow. 
8th  ed.  c.  8,  s.  5,  pp.  444  et 
seq.;  Turner  v.  Bryant,  31 
Beav.  303 ;  Stolworthy  v.  San- 
croft,  12  W.  R.  635.    Though 


the  power  be  not  exclusive, 
yet,  after  the  death  of  one  or 
more  of  the  objects  of  the 
power,  it  may  be  exercised 
wholly  in  favour  of  the  sur- 
vivors or  survivor,  notwith- 
standing that  a  deceased  ob- 
ject may  have  attained  a 
vested  interest  subject  to  the 
power.  {Boyle  v.  Bishop  of 
Peterborough,  3  Bro.  C.  C. 
243 ;  8.G.,  1  Ves.  Jun.  299 ; 
Ricketts  v.  Loftus,  4  Yo.  & 
Coll.  519,  where  the  five  child- 
ren, objects  of  the  power, 
were  named  in  the  power,  and 
an  appointment  after  the  death 
of  three,  in  favour  of  the  two 
survivors,  was  supported ; 
Paske  V.  Haselfoot,  33  Beav. 
125).  In  Ranking  v.  Barnes, 
10  Jur.  N.  S.  463,  83  L.  J.  C. 
539,  the  donee  of  a  power  of 
this  description  had  made  ap- 
pointments exhausting  the 
fund  in  favour  of  some  only 
of  the  objects;  but  the  last 
appointment,  which  would 
otherwise  have  been  void,  was 
held  to  be  saved  by  reason  of 
the  partial  invalidity  of  a 
previous  appointment  as  a 
fraud  on  the  power.  The  doc- 
trine, that  where  there  are 
several  appointments  in  favour 
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ate  all  those  bom  {q)  during  the  lives  of  the  hus- 
band and  wife  or  of  the  survivor,  or  within  twenty- 


of  Bome  only  of  the  objects  of 
a  power  not  exclnsive,  the  last 
appointment  only,  which  ex- 
hausts the  fond,  will  be  yoid, 
does  not  apply  where  the  ap- 
pointments are  all  contained 
in  the  same  instrument ;  see 
Bulteel  V.  Plummer,  L.  R.  8 
£q.  585,  on  app.  L.  E.  6  Ch. 
Ap.  160,  where  a  will  con- 
tained several  dispositions  of 
portions  of  the  fund  in  favour 
of  objects  of  the  power,  and 
a  residuary  gift  intended 
to  comprise  the  rest  of  the 
fond;  and  on  the  appeal  (re- 
yersing  the  decision  of  the 
Court  below),  the  dispositions 
were  held  to  fail  in  toto. 
The  difficulty  attendant  upon 
the  exercise  of  a  power  of 
appointment,  when  not  ex- 
clusiye,  was  much  aggravated 
by  the  doctrine  of  equity 
prohibiting  illusory  appoint- 
ments,'* that  is,  appointments 
under  which  any  object  of  the 
power  (if  not  exclusive)  was 
precluded  fi*om  taking  a  sub- 
stantial share ;  a  doctrine 
which,  with  the  refinements 
engrafted  on  it  by  decisions 
the  tendency  of  which  was  to 
treat  the  question  what  con- 
stituted a  substantial  share  as 


one  to  be  answered  after  an 
enlarged  consideration  of  the 
circumstances  of  the  family, 
introduced  an  element  of  un^ 
certainty  incapable  of  being 
eliminated  except  by  the  de- 
cision of  the  Court  in  each 
particular  case.  See  the  de- 
cisions as  to  illusory  appoint- 
ments, in  Sugd.  Pow.  8th  ed., 
App.,  pp.  938  et  seq.;  and 
Lead.  Cas.  Eq.  3rd  ed.  vol.  i. 
pp.  358  et  seq.  By  the  Act 
of  1  Wm.  IV.  c.  46,  the  equi- 
table doctrine  as  to  illusory 
appointments  was  put  an  end 
to  so  far  as  regards  appoint- 
ments subsequent  to  the  Act ; 
an  appointment  in  exercise  of 
a  power  to  appoint  among 
several  objects,  being  ren- 
dered valid  in  equity  (as  it 
had  always  been  at  law), 
though  an  illusory  or  nominal 
share  only  should  be  thereby 
appointed  to  or  left  unap-  •  As  to  illusoiy 
pointed  to  devolve  upon  any  »PP^«*«»«nt8- 
one  or  more  of  the  objects  of 
the  power.  As  to  the  frame 
and  working  of  this  Act  (which 
was  introduced  by  Lord  St. 
Leonards),  see  Sugd.  Pow. 
pp.  449  et  seq. 

(q)    The    word    "bom*' 
would    include    a    child    en 


154 


SETTLEMENTS. 


one  years  after  the  death  of  the  survivor.  This 
restriction  of  the  class  of  issue  is  introduced  with 
reference  to  the  requirements  of  the  rule  against 
perpetuities,  and  as  a  suggestion  of  the  extreme 
limits  within  which,  consistently  with  that  rule,  an 
appointment  can  be  authorised ;  but  it  is  not  neces- 
sary that  the  power  should  define  the  class  of  issue, 
for  a  power  to  appoint  to  issue  generally  would  be 
good,  and  capable  of  being  exercised  in  favour  of 
such  issue  as  are  within  the  line  of  perpetuity  (r)  ; 
and  on  the  other  hand,  an  appointment  in  favour 
of  the  specified  class  of  issue  would  not  necessarily 
be  free  from  objection  on  the  ground  of  remote- 
ness ;  for  this  purpose  it  must  be  such  that,  had  it 
been  inserted  in  the  settlement  giving  the  power 
of  appointment,  the  interests  created  would  have 
necessarily  vested  (if  at  all)  within  a  life  or  lives  in 
being,  and  twenty. one  years  afterwards,  with  the 
further  addition  of  the  period  of  gestation,  when  an 
object  of  the  trust  is  en  ventre  sa  m^re  (5). 


•  Distinction  be- 
tween general 
and  Hpecial 
powers  as  re- 
gards the  rule 
against  per* 
petuitics. 


ventre  sa  m^re  at  the  ex- 
piration of  the  21  years; 
see  2  Jarm.  Wills,  3rd  ed. 
172,  and  Trower  v.  Butts^  1 
S.  &  St.  181 ;  WhiUhck  v. 
Heddon,  1  B.  &  P.  243,  there 
referred  to ;  Blasson  v.  Bias- 
son,  10  Jur.  N.  S.  165,  33  L. 
J.  C.  403,  on  app.  2  De  G. 
J.  &  S.  665,  where  it  was 
stated  that  the  rule  admitting 
a  child  in  utero  under  a  gift 
to  children  "bom"  prevails 
in  other  systems  of  jurispru- 


dence, and  reference  was  made 
to  the  civil  law  (Dig.  I.  5) ; 
and  it  was  decided,  in  accord- 
ance with  that  law,  that  such 
a  construction  is  only  admis- 
sible where  it  is  for  the  benefit 
of  the  child  to  adopt  it. 

(r)  1  Sugd.  Pow.  152; 
B(mtUdg$  v.  Dorrily  2  Yes. 
Jun.  357. 

*(5)  The  distinction  between 
appointments  under  general 
powers,  as  to  which  the  donee 
has  the  same  latitude,  as  re- 
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The   power  should   be   given   in   comprehensive  Power  Bhouid 

r       •  1        1  1  1         .  ^  given  in 

terms,  conferrmg  the  largest  control  as  to  the  tmie  comprehensire 
and  mode  of  division  among  the  objects  of  the 
power,  and  the  application  of  income  for  their 
benefit.  The  form  used  in  this  collection  authorises 
an  appointment  or  appointments  at  any  age  or 
time,  in  any  shares,  with  any  future,  executory  or 
other  trusts  for  the  benefit  of  the  issue,  with  pro- 
visions for  their  maintenance,  education,  or  ad- 
vancement at  the  discretion  of  the  trustees  of  the 
settlement  or  otherwise,  and  generally  upon  any 
conditions,  with  any  restrictions,  and  in  any  man- 
ner. It  has,  however,  long  been  settled  (t)  that  (at 
all  events  as  to  personal  estate)  a  power  to  appoint 
to  children  in  any  proportion,   enables  the   donee 

gardfl    the    operation   of  the     interests  created  by  appoint- 


role  against  perpetnities,  as  if 
he  were  absolute  owner  (from 
whose  title  his  own  is  in  fact 
only  technically  distinguish- 
able); and  appointments  rm- 
A&r particular  or  ipecM  powers, 
as  to  which  the  test  of  validity 
is  whether  the  interests  created 
could  hare  been  inserted  in 
the  instrument  conferring  the 
power,  is  treated  of  in  Sugd. 
Pow.  8th  ed.  c.  8,  s.  1,  pp.  392 
et  Bcq.  See,  also,  Butl.  Co. 
Litt.  379  b,  note(l);  Cadell 
V.  PalmeTy  Tudor's  Lead.  Cas. 
Cony.  360,  where  the  prin- 
cipal points  connected  with 
the  doctrine  of  perpetuities 
are  discussed.  It  is  obvious 
that  the  rule  requiring  the 


ments  under  special  powers, 
to  be  such  as  might  have 
been  created  at  the  date  of 
the  deed  giving  the  power,  or 
in  the  case  of  a  power  created 
by  will  (see  Sugd.  Pow.  397  ; 
Duke  of  Devonshire  v.  Lord  tf. 
Cavendish,  4  T.  R.  741),  at 
the  date  of  the  testator's 
death,  is  one  of  great  prac- 
tical importance  to  the  drafts- 
man, by  whom  it  must  be 
steadily  borne  in  mind  in  the 
preparation  of  appointments 
under  such  powers. 

(/)  In  Alexander  v.  Alex* 
ander,  2  Ves.  Sen.  640.  See 
per  Lord  St,  Leonards  in  Alb* 
way  V.  AUoway,  2  Con.  & 
Law.  514. 
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to  appoint  for  such  estates  and  with  such  cross 
Kmitations  as  he  thinks  fit.  Under  a  power  to 
appoint  among  children,  in  such  shares,  at  such  age, 
and  subject  to  such  conditions,  restrictions,  and 
limitations  as  the  donee  of  the  power  should  ap- 
point, an  appointment  to  the  only  child,  a  daughter, 
for  her  separate  use  for  life,  and  after  her  decease  to 
such  persons  as  she  should  by  deed  or  will  appoint, 
and  in  default  of  such  appointment  to  her  executors 
or  administrators,  was  upheld  {u) ;  so  where  under  a 
will  the  donee  had  power  of  appointment  in  favour 
of  all  or  any  one  or  more  of  her  children,  in  such 
shares  as  she  should  appoint,  and  having  two  sons 
and  a  daughter,  all  of  whom  were  living  at  the 
death  of  the  testator,  she  made  an  appointment  for 
the  separate  use  of  the  daughter  for  life,  remainder 
as  she  should  by  will  appoint,  and  in  default  of 
appointment  and  of  issue  of  her  daughter,  for  the 
two  sons  in  equal  shares,  this  appointment  was  held 
to  be  within  the  power  (x) ;  but  where  the  ap- 
pointee was  imbom  at  the  creation  of  the  power, 
an  appointment  to  him  for  life  with  remainder  as  he 
should  by  will  appoint,  was  held  to  be  void  for 
remoteness  so  far  as  regards  the  testamentary 
power  (y).     A  power  to  divide  among  children  in 


(u)  Bray  v.  ffammersley,  8 
Sim.  513,  affirmed  in  Dom. 
Proc.  nom.  Bray  v.  Bree,  2 
CI.  &  Fin.  453 ;  and  see 
Woodcock  V.  BmnecJcy  1  Phil. 
72  ;  Fry  v.  Capper y  Kay,  163 ; 
In  re  Teagm'a  Settlement,  L, 
R.  10  Eq,  564. 


(x)  Phipson  V.  Turner,  9 
Sim.  227;  and  see  Morse  v. 
Martin,  34  Beav.  500. 

(y)  WoUaston  v.  Kmg,  L. 
R.  8  Eq.  165.  This  case 
diflfers  from  Phipson  v.  Turner, 
ubi  snpra,  in  respect  of  the 
appointee    not    having    been 
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such  proportions  as  the  appointor  should  direct, 
would,  notwithstanding  the  meagreness  of  the 
expression  "in  such  proportions,^'  authorise  an 
appointment  to  such  uses  as  a  married  daughter 
should  appoint,  and  in  default  of  appointment,  in 
trust  for  her  absolutely  (z).  Again,  an  appointment 
to  the  trustees  of  a  daughter  s  marriage  settlement, 
which  had  expressly  disposed  of  any  interest  the 
daughter  might  take  under  such  appointment,  is 
good,  as  being  substantially  an  appointment  to  the 
daughter  (a).     In  connexion  with  these  cases  illus- 


bom  in  the  lifetime  of  the 
testator  whose  will  gave  the 
power,  and  from  Bray  t.  ffam- 
mersley,  abi  supra,  in  respect 
of  the  appointment  purport- 
ing to  confer  on  the  appointee 
a  testamentary  power  only. 
The  writer  conceiyes  that  un- 
til Wollasion  y.  King  was  de- 
cided, the  appointment  there 
in  question  would  have  been 
considered  by  the  profession 
to  be  within  the  authority  of 
the  prior  cases,  and  to  be 
protected  by  the  principle 
on  which  those  cases  were 
founded,  namely,  that  the 
general  power  of  appointment 
(whether  exercisable  by  deed 
or  will,  or  by  will  only)  is  in 
substance  part  of  the  inte- 
rest limited  to  the  object  of 
the  special  power. 

(2)  Per  Lord  Justice  Knight 
Bruce  in  Jebb  v.  Tugwell,  7 


De  G.  M.  &  G.  668 ;  and  see 
Wilson  V.  Wilson,  21  Bear. 
25 ;  Hanbury  v.  Tyrell,  id. 
322.  An  appointment  to  a 
married  daughter  for  her  sepa- 
rate use,  with  a  restriction  on 
anticipation,  is  valid  {Carver 
V.  Bowles,  2  B.  &  M.  304; 
see  also  Thornton  v.  Bright,  2 
M.  &  Cra.  230 ;  Dickinson  v. 
Mart,  8  Hare,  178) ;  the  re- 
striction being  rejected  when 
it  would  suspend  the  power  of 
disposition  beyond  the  legal 
limit  {Fry  v.  Capper,  Kay, 
163;  7n  re  Teaguis  Settlement, 
L.  E.  10  Eq.  564;  In  re  Cun- 
ynghartie^s  Settlement,  L.  R.,  11 
Eq.  324  ;  and  see  Armitage  y. 
Coates,  35  Beav.  1).  As  to  what 
conditions  may  lawfully  be  an- 
nexed to  an  appointment,  see 
Stroud  y.  Norman,  Kay,  313. 
(o)  Limbard  y.  Orote,  1  Myl. 
&  Ke.  1.     On  the  same  prin- 
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*  Appointment 
to  trustees  for 
object  of  the 
power  held  good 
athiw. 


trating  the  Kberal  views  taken  in  support  of  ap* 
pointments  which  are  substantially  in  favour  of 
objects  of  the  power,  reference  may  be  made  to  the 
cases  in  which  a  power  of  appointing  real  estate 
among  a  class  has  been  held  to  be  weU  exercised  by 
appointing  a  rent-charge  to  one  object,  and  the  estate 
to  the  other  (6) ;  by  a  trust  for  sale  and  division  of 
the  proceeds  among  the  objects  (c)  ;  and  by  an  ap- 
pointment to  trustees  upon  trust  for  the  benefit  of  the 
objects  (d).     At  the  same  time,  though  the  latitude 


ciple  aa  appointment  to  the 
husband  of  an  object  of  the 
power  has  been  upheld  (^m- 
iow  T.  Warde,  2  Ves.  Jun. 
369;  Hewitt  v.  Lord  Dacre^ 
2  Keen,  622 ;  Wombwell  v. 
ffanrott,  14  Beav.  143;  but 
see  as  to  these  cases,  Sng. 
Pow.  8th  ed.  686  et  seq.). 

(J)  Hicketts  V.  LoftuSy  4  Yo. 
&  CoU.  519. 

(c)  Kmworihy  y.  Bate,  6 
Ves.  793 ;  Fowler  v.  Cohn,  21 
Beav.  360 ;  Cowx  v.  Foster,  1 
J.  &  H.  30.  In  ihQ  latter 
case  it  was  held  that  the  trust , 
for  sale  may  be  accompanied 
by  a  power  to  give  receipts ; 
it  is  presumed,  therefore,  that 
this  power,  though  not  ex- 
pressed, would  be  annexed  to 
future  trusts  for  sale  of  this 
description  by  virtue  of  the 
statutes  22  &  23  Vict  c.  35, 
s.  23,  and  23  &  24  Vict, 
c.  145,  s.  29.     Under  a  power 


of  appointment  over  the  pro- 
ceeds of  an  estate  directed  to 
be  sold,  an  appointment  of  the 
estate  itself  is  effectual  to  pass 
the  proceeds  of  sale  {Gooper  v. 
Martin^  L.  B.  3  CL  Ap. 
47). 

*(^  Trollope  v.  Lmton,  1 
Sim.  &  Stu.  477 ;  Thornton  v. 
Bright,  2  Myl.  &  Cra.  230.  In 
the  last  mentioned  case,  the 
power  authorised  an  appoint- 
ment in  favour  of  children 
'*  in  such  manner  and  form  " 
as  the  father  should  direct, 
and  Lord  Gottenhatn  con- 
sidered that  upon  this  frame 
of  the  power,  an  appointment 
to  trustees  for  the  separate 
use  of  a  daughter  was  valid  at 
law  as  well  as  in  equity.  See 
also  Sug.  Pow.  8th  ed.  405  et 
seq.;  Chance  Pow.  I.  p.  372  et 
seq.  The  distinction  between 
a  legal  and  substantial  execu- 
tion of  a  power  can  rarely  be 
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of  the  principles  of  law  applicable  to  this  subject 
may  frequently  be  called  in  aid  to  support  appoint- 
ments rather  upon  the  intention  than  upon  the 
words  of  the  power,  it  is  obviously  the  proper 
course  for  the  draftsman,  in  framing  his  power,  not 
to  rely  on  this  indulgence  of  construction,  but  to 
use  expressions  sufficiently  large  and  exact  to  take 
in  all  the  ordinary  exigencies  of  family  provision. 
As  it  is  considered  that  the  provisions  for  main- 
tenance and  education,  and  for  advancement, 
usually  inserted  in  settlements,  would  not  in  gene- 
ral apply  to  an  appointed  share,  such  a  share  being 
by  the  appointment,  and  so  far  as  it  extends, 
withdrawn  from  the  general  operation  of  the 
settlement  (e),  and  it  is  important  that  appoint- 
ments made  in  favour  of  minor  children  should 
contain  proper  provisions  for  thogie  purposes;  and 
as  it  may  be  doubtful   whether   such   powers  can 


important  in  connecfcion  with 
appointments  of  personalty 


{e)  This,  as  the  writer  con- 
ceives, is  the  better  opinion, 
and  generally  held  by  (jonvey- 
ancers ;  but  the  contrary  view 
appears  to  have  been  acted  on 
in  White  t.  Oran$y  18  Beay. 
571  (see  Sug.  Pow.  468).  •In 
that  case,  howeyer,  the  lan- 
guage of  the  settlement,  which 
authorised  the  application  for 
maintenance  of  the  income  of 
shares  to  which  minor  child- 
ren should  be  "  presumptively 
or     actually    entitled,"    was 


larger  than  the  terms  of  the 
maintenance  clause  in  this 
collection,  which  applies  to 
shares  to  which  children  are 
"  entitled  in  expectancy/*  In 
case  of  an  appointment  in 
favour  of  issue  remoter  than 
a  child  of  the  marriage,  the 
provisions   for    maintenance,  *  Whether  pro- 

J      j.i_       •        viaions  for  main- 

&c.  (if  any  are  under  the  cir-  tenance,  &c., 
cumstances  required)  must  *PPjy^,^P;rea. 
necessarily  form  part  of  the 
appointment,  as  the  trusts  for 
those  purposes  in  the  settle- 
ment are  not  in  ordinary 
practice  carried   beyond   the 


160 


SETTLEMENTS. 


be  delegated  without  special  authority  (/),  the 
tenns  of  the  power  of  appointment  should  enable 
the  donees  to  provide  for  maintenance  and  educa- 
tion, and  for  advancement,  at  the  discretion  of  the 
trustees  of  the  settlement,  or  others ;  and  as  the  life 
estates  could  not,  except  by  express  provision  for 
that  purpose,  be  overreached  by  any  exercise  of  the 
power  of  appointment,  it  is  desirable  that  the  terms 
of  the  power  should  authorise  the  life  estates  to 
be  overreached  by  an  advancement.  If  this  is  not 
done,  an  appointment  would  place  the  children  in  a 
less  advantageous  position  than  if  the  fund  had 


children  of  the  marriage.  See 
ante,  vol.  i.  drd  ed.  p.  296, 
note  (J).  The  clauses  for 
maintenance  and  advancement 
are  sometimes  made  expressly 
to  extend  to  appointed  shares 
in  default  of  appointment  to 
the  contrary. 

(/)  In  Chester  v.  Chadwicky 
13  Sim.  102,  and  White  v. 
Orane,  18  Beay.  571,  a  direc- 
tion in  a  testamentary  appoint- 
ment for  payment  of  the  in- 
come to  the  snrviying  parent, 
to  be  applied  for  the  main- 
tenance or  benefit  of  the 
children  (objects  of  the  power) 
was  held  invalid.  In  these 
cases  the  power  was  silent  as 
regards  maintenance,  and  it 
is  not  clear  that  they  were 
decided  with  reference  to  the 


delegation  of  the  power.  In 
Lloyd  V.  Lloyd,  26  Beav.  96, 
where  the  power  authorised 
the  insertion  of  directions  for 
maintenance,  &c.,  an  appoint- 
ment of  the  income  to  the 
father  for  the  maintenance  of 
the  children  until  the  young- 
est should  attain  twenty-one, 
was  held  void,  but  neither  the 
arguments  nor  the  grounds  of 
the  decision  are  stated.  It  is 
conceived  that  under  the  form 
of  power  in  this  collection  the 
appointment  may  empower  the 
trustees  either  themselves  to 
apply  the  income  for  main- 
tenance, or  to  pay  the  same 
for  that  purpose  to  the  parent 
or  guardian,  according  to  the 
common  form  of  the  main- 
tenance clause. 
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been  left  unappointed,  the  ordinary  power  of  ad- 
vancement applicable  to.  that  event  being  exer- 
cisable at  any  time. 

According  to  modem  practice,  the  joint  power  of  As  toformaiitiea 
appointment  in  favour  of  the  issue  is  made  exer-  execution  of 

.  .   ,  .  power. 

cisable  by  any  deed,  or  writing  sealed  and  delivered 
(the  word  writing  being  inserted  with  reference  to 
the  disability  which  it  may  be  contended  that  the 
wife  as  a  married  woman  is  under  of  executing  a 
deed  properly  so  called).  The  old  practice  of 
requiring  the  appointment  to  be  attested  by  two 
witnesses  is  now  generally  and  properly  abandoned. 
The  advantage  of  deliberation  and  of  the  appoint- 
ment being  made  with  proper  professional  assist- 
ance, is  secured,  so  far  as  circumstances  admit,  by 
requiring  the  execution  of  a  deed — though  as  equity 
will  give  eflfect  to  an  appointment  in  favour  of 
children,  even  if  not  executed  with  the  prescribed 
ceremonies,  the  requirements  of  the  power  do  not 
preclude  the  possibility  of  its  being  exercised  by 
writing  not  under  seal,  and  of  an  informal  cha- 
racter ig) — and  the  further  formalities  required  by 
the  power,  while  giving  no  substantial  protection, 
multiply  the  risks  of  failure  {Ji), 


{g)  See  the  authorities  re- 
ferred to,  Bupra^  p.  152,  note 

•(A)  By  22  &  23  Vict.  c.  35 
(Lord  St.  Leonards'  Act),  s.  12, 
a  deed,  either  executed  con- 
formably to  the  power,  or 
attests  by  two  witnesses  in 


VOL.  III. 


the  ordinary  mode,  is  to  be  a 
valid  execution  of  a  power  of 
appointment  by  an  instrument 
not  testamentary,  whatever  be  .  *  ^®  *®  ®^®^'*' 

•' '  tion  of  power 

its  requirements.    As  to  this  by  deed  since 

.        ,  K    T       TkT    a    Lord  St.  Leo- 

enactment,  see  5  Jur.  N.  S.  ^^^^^^  ^^.^ 

part  2,  p.  440.    It  is  there 

remarked  that  what  was  for- 
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Power  to  appoint 
aathorises  a 
roTocable 
appointment. 


It  is  nsual  expressly  to  authorise  an.  appointment 
by  deed  or  ^Lg,  &c,  "  with  or  without  power  of 
revocation/'  and  these  words  have  been  retained  in 
the  form  used  in  this  collection ;  but  tbey  are  unne- 
cessary, as  an  appointment  with  power  of  revoca- 
tion, or  of  revocation  and  new  appointment,  may  be 
made,  though  the  power  of  appointment,  whether 
general  or  special,  contain  no  express  authority  to 
reserve  a  power  of  revocation ;  and,  on  the  other 
hand,  a  power  to  revoke,  however  explicitly  given  by 
the  instrument  creating  the  power,  will  not  enable  an 
appointment  by  deed  to  be  revoked,  unless  a  power 
of  revocation  be  reserved  in  the  deed  by  which  the 
power  is  executed  (i). 


merly  the  ordinary  form  of 
attestation,  '*  sealed  and  de- 
livered, &c.,"  is  probably  now 
no  longer  so,  the  words 
**  signed^  sealed,  and  de- 
livered," having  been  adopted 
upon  the  recommendation  of 
Lord  St.  Leonards  in  his 
Treatise  on  Powers  (in  the 
7th  ed.  vol.  i.  p.  309),  given 
with  reference  to  the  course 
of  decisions  invalidating  ap- 
pointments required  to  be 
made  under  hand  and  seal, 
and  attested  by  two  witnesses, 
when  the  attestation  did  not 
in  terms  extend  to  the  signa- 
ture. As  to  the  cases  referred 
to  (commencing  with  Wright 
v.  Wakef(yrd,  17  Ves.  -454,  4 


Tannt.  213) ;  the  Act  passed 
for  giving  validity  to  existing 
appointments  which  were  vi- 
tiated by  this  defect^  bat  not 
operating  prospectirely  (54 
Geo.  III.,  c.  168,  Mr.  Pres- 
ton's Act) ;  and  the  subsequent 
course  of  decision  modifying 
the  strictness  of  the  earlier 
cases ;  see  Sugd.  Pow.  8th  ed. 
pp.  234  et  seq.;  Newton  v. 
Ricketts,  9  H.  L.  Cas.  262. 

(*)  See  Sugd.  Pow.  8th  ed. 
pp.  367  et  seq.;  HeU  v.  Bond, 
Prec.  Chan.  474,  1  Eq.  Ca. 
Abr.  342,  Sugd.  Pow.  App. 
p.  908.  Where  the  donee  of  a 
general  power  of  appointment 
by  deed  or  will  appointed  with 
power  of  revocation  and  new 
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In  default  of  joint  appointment  (or  so  far  as  such 
appointment  if  partial  does  not  extend),  the  power 
of  appointment  among  the  issue  is  made  exercisable 
by  the  survivor  of  the  husband  and  wife  (a  term 
which  it  seems  requires  that  the  appointment  be 
made  when  the  appointor  answers  the  description  of 
survivor,  and  therefore  denies  eflfect  to  auy  appoint- 
ment made  by  either  party  in  the  lifetime  of  the 
other,  though  the  party  making  the  appointment 
should  in  the  event  be  the  survivor  (j) ),  by  deed  or 
writing  sealed  and  delivered,  or  by  will  or  codiciL 


Power  to 
survivor. 


appointment  by  deed  only,  it 
waB  held  that  the  old  power 
WQS  gone,  and  was  not  re- 
Btored  by  a  revocation,  and 
that  a  subseqnent  testamen- 
tary appointment  was  inope- 
ratire;  Evans  y.  Saunders,  1 
Drew.  415 ;  Evans  v.  Evans, 
id.  654:  but  on  appeal  this 
decision  was  reyersed  (6  De 
G.  M.  &  G.  654,  8  H.  L.  Ca. 
721 ;  see  the  inBtmctive  judg- 
ment of  Lord  8L  Leonards); 
and  it  was  held  that  a  power 
of  appointment  is  not  in  gene- 
ral exhansted  by  a  reTOcable 
appointment,  though  reserving 
a  x)ower  of  new  appointment 
as  well  as  of  revocation,  but 
(in  favour  of  the  intention) 
may  be  exercisable  after  re- 
vocation, concurrently  with  the 
power  of  new  appointment. 


(»  This  was  decided  in  Mac-  a*  to  whether 
adamY.Logan,SBTO.C.C.3lO,  apoyertothe 

,  survivor  can  be 

in  which  the  question  arose  exercised  during 
upon  the  exercise  by  deed  of  a  ****  ^°^*  ^'''''• 
limited  power.  In  Doe  v.  Tom- 
kinson,  2  Man.  &  SeL  165,  a 
similar  doctrine  was  held  to 
apply  to  a  general  power  of 
testamentary  appointment,  and 
a  distinction  was  drawn  be- 
tween a  power  given  to  a  de- 
signated person  to  be  executed 
upon  a  contingency,  and  a 
power  given  to  a  contingent 
person  (see  Sug.  Pow.,  8th  ed. 
269);  but  it  has  been  decided 
that  under  the  existing  Wills 
Act(ss.  24  &  27),  a  general  tes- 
tamentary power  given  to  the 
survivor  of  two  or  more  per- 
sons, may  be  exercised  by  a 
will  made  during  the  joint 
lives  by  the  eventual  survivor; 

M  2 
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Should    the    wife    survive,    the    power    may    be 
exercised  by  her  whether   single  or  under  cover- 


Thomas  v.  Jones,  2  Johns.  & 
H.  475,  on  app.  1  De  G.  J.  & 
S.  63;  see  some  observations 
on  this  case  (previously  to  the 
appeal)  in  8  Jur.  N.  S.  pt.  ii., 
p.  567,  referring  to  Sag.  Pow. 
p.  124,  where  upon  the  terms 
of  the  Wills  Act  this  view 
as  to  the  exercise  by  will  of  a 
general  power  of  appointment 
given  to  the  survivor  of  two 
persons  had  been  anticipated, 
but  a  distinction  is  suggested 
between  a  general  power  and 
a  power  confined  to  particular 
objects.  The  observations  of 
the  Lord  Chancellor  {West- 
bury)  on  the  appeal  in  Thomas 
T.  Jones,  confines  the  autho- 
rity of  the  doctrine  in  Doe  v. 
Tomkinsofiio  the  then  existing 
state  of  the  law,  and  to  the 
power  of  appointing  a  use  and 
not  a  trust ;  but  they  also 
distinguish  between  general 
powers  and  those  given  for 
the  benefit  of  special  objects, 
and  being  therefore  in  the 
nature  of  a  trust,  or  given  to 
trustees  to  be  exercised  at  a 
particular  time,  and  which 
therefore  must  not  be  exer- 
cised by  anticipation ;  and  the 
decision  in  Macadam  v.  Logan, 


and  other  cases  of  that  descrip- 
tion, is  referred  to  with  appro- 
bation. On  the  whole  it  seems 
probable  that  the  question — 
still  undetermined — whether 
a  limited  testamentary  power 
given  to  the  survivor  of  two  per- 
sons can  be  exercised  by  a  will 
made  during  the  joint  lives 
would  be  decided  in  the  nega- 
tive. Reference  may  here  be 
made  to  Gave  v.  Gave  (8  De  G, 
M.  &  G.  131),  in  which  a  testa- 
mentary power  of  appointment 
among  children  given  to  the 
surviving  parent,  was  in  terms 
exercisable  "  after  the  decease 
of  the  other,"  and  having  re- 
gard to  these  words  an  appoint- 
ment by  a  will  made  during 
the  joint  lives  was  held  to 
be  clearly  bad.  Of  course  the 
premature  exercise  of  a  limited 
power  of  this  description  is 
not  such  a  defect  as  a  Court 
of  Equity  will  relieve  against 
in  favour  of  a  child,  the  re- 
striction being  one  of  sub- 
stance and  not  of  form;  see 
Gooper  v,  Martin,  L.  R.  3  Ch. 
Ap.  47,  which  was  the  con- 
verse case  of  a  power  to  be 
exercised  before  a  certain 
event 
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ture  (h).  It  used  to  be  the  practice  (by  reference 
to  the  requirements  of  a  will  of  real  estate)  to  re- 
quire a  testamentary  appointment  to  be  attested  by 
three  witnesses ;  but  as  the  WiUs  Act  (1  Vict.  c.  26, 
s.  10)  renders  it  necessary  and  sufficient  for  a  will 
in  exercise  of  a  power  to  be  executed  and  attested 
according  to  the  general  requirements  of  the  Act  (Z), 
it  would  now  be  improper  to  prescribe  any  for- 
malities for  the  testamentary  exercise  of  the  power. 
It  may  be  added,  that  after  a  partial  ioint  appoint-  As  to  exereiae  of 

J  '  r  J  rr  power  after 

ment,  the  question  may  arise  on  the  frame  of  the  p*^^  appoint- 
power   or  the   terms    of    the    joint    appointment, 
whether  the  survivor  is  not  precluded  from  making 


{k)  The  words  "notwith- 
standing coverture  and  whether 
covert  or  sole,"  in  the  limita- 
tion of  a  power  to  a  woman, 
though  common,  are  in  gene- 
ral superfluous,  whether  she 
be  married  or  single  at  the 
time  of  its  creation,  as  a  power 
given  in  general  terms  and 
not  expressly  restricted,  would 
be  exercisable  at  any  time  and 
during  any  number  of  successive 
covertures ;  see  Sugd.  Pow.  8th 
ed.  pp.  154,  et  seq.  As  it  is 
considered  that  the  will  of  a 
married  woman  under  a  power 
may  (since  the  Wills  Act,  1 
Vic,  c.  26)  be  strictly  and  pro- 
perly designated  a  "will,*'  a  tes- 
tamentary appointment  should 
not  (as  it  sometimes  is  by 


analogy  to  that  precision  which 
prescribes  a  deed  or  ivriling 
sealed  and  delivered  as  the  mode 
of  appointing  inter  vivos)  be 
authorised  to  be  by  will,  codicil, 
or  other  testamentary  instru- 
ment.  As  to  what  is  a  "writ- 
ing in  the  nature  of  a  will,"  see 
Longford  v.  Fyre,  1  P.  Wms, 
741  ;  OulUver  v.  Orove^  26 
Beav.  64. 

(/)  As  to  the  mode  of  exe- 
cuting a  testamentary  appoint- 
ment of  personalty  where  the 
donee  of  the  power  is  domi- 
ciled abroad,  see  Re  Alexander^ 
1  Sw.  &  Tr.  454  n.  In  the 
goods  of  Hallyhurtony  L.  R.  1 
P.  &  D.  90 ;  UHmri  v.  Earh- 
ness,  84  Beav.  324 ;  24  &  25 
Vict.  cc.  114,  121  ;    Davids. 
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Frame  of  trust 
for  children  in 
default  of 
appointment 


a  further  appointment  (m).  Under  a  settlement 
which  gave  a  joint  power  to  the  husband  and  wife, 
and  a  power  to  the  husband  in  case  of  the  death  of 
the  wife  in  his  lifetime  before  any  such  appointment 
should  be  made,  the  Court  held  that  the  words 
"  any  such  appointment "  meant  a  complete  ap- 
pointment, and  hence  that  a  partial  joint  appoint- 
ment did  not  preclude  the  exercise  of  the  separate 
power  after  the  wife's  death  over  the  unappointed 
part  of  the  trust  property  (n). 

The  simple  and  concise  form  of  trust  for  children 
in  default  of  and  subject  to  appointment  by  the 
parents,  namely,  for  sons  attaining  twenty-one,  and 
daughters  attaining  that  age  or  marrying  under  it 
(with  consent  of  parents  or  guardians,  should  such 
be  the  design  of  the  settlement)  may  be  considered 
as  having  now  come  into  general  use,  and  for  the 
most  part  superseded  in  practice  the  older  form  of 
trust  for  the  children  to  vest  or  be  payable  at  twenty- 
one  or  as  to  daughters  at  marriage,  with  a  clause  of 
survivorship  and  accruer  as  to  the  shares  of  children 
dying  under  twenty-one  and  as  to  daughters  un- 
married (o).    An  exception  made  to  this  practice  is, 


Prec.  2nd  ed.  vol.  iv.,  "  Wills," 
p.  264  n. 

(m)  See  Sugd.  Pow.  8th  ed. 
272. 

(n)  Re  Simpson's  Settlemmif 
4  De  G.  &  Sm.  521 ;  and  see 
Mapleton  y.  MapUUm^  4  Drew. 
515. 

{o)  It  has  been  stated  that 


the  operation  of  the  old  form 
of  trnst^  according  to  the 
general  understanding  and 
practice  of  conyeyancerB,  was 
to  divide  the  fond  into  as 
many  shares  as  there  are 
children  bom,  and  to  vest  so 
many  of  these  shares,  and  no 
more,  as  there  are  children  at- 
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when  it  is  intended  to  exclude  an  eldest  or  only 
son  (or  daughter)  for  the  time  being,  as  for  ex- 
ample, when  the  family  estate  of  the  husband  is 
settled  on  the  marriage  in  the  usual  course  of  strict 
settlement,  and  the  wife's  fortune  is  appropriated  as 
a  provision  for  the  yoimger  children.  In  this  case, 
in  order  to  avoid  the  more  complex  description 
which  is  requisite  when  the  class  of  takers  is  de- 
fined by  means  of  a  single  trust,  the  plan  of  a 
primary  trust,  with  an  accruer  clause,  is  still  some- 
times adhered  to. 

■ 

An  object  of  a  power  to  whom  a  share  is  ap-  A^ppomtment 

•■•       does  not  exclude 

pointed  is  not  excluded  from  taking  another  share  ^o™  ^^^^  of 

UBappointed 

of  the  unappointed  funds  (p) ;  and  an  appointment  funds. 


taining  twenty-one,  or  (being 
daughters)  marrying ;  so  that 
the  shares  set  apart  as  it  were 
at  birth  for  children  who  do  not 
attain  twenty-one,  <&c.  would, 
but  for  the  accruer  clause,  re- 
main undisposed  of;  but  in 
Ee  Colley'8  Trusts,  L.  R.  1 
Eq.  496,  this  view  was  con- 
sidered to  be  erroneous,  and 
the  whole  fund  was,  notwith- 
Btanding  the  absence  of  an 
accruer  clause,  held  to  vest  in 
the  four  children  who  attained 
tirent j-one,  a  fifth  child  hav- 
ing died  an  infant ;  see,  how- 
ever, Carroll  v.  Barry,  16  W. 
R.  212  (L.  C.  Ir.).  As  to  the 
frame  of  the  trust  for  the 
children  in  a  settlement  made 


pursuant  to  marriage  articles 
directing  the  insertion  of  usual 
clauses,  see  Roche  v.  Roche,  2 
Jones  &  Lat.  561. 

{p)  Sugd.  Pow.  8th  ed.  640,    Devolntion  of 

and  the  cases  cited  in  note  ^re^hen 
(A;)  thereto.    Wilson  Y.Piggott,  there  is  no 

__.^        «.-        mi  -•    notchpot  clause. 

2  Yes.  Jun.  351,  affords  a  good 
example  of  the  operation  of 
this  rule.  There  were  four 
younger  children,  objects  of 
the  power  (which  was  not  ex- 
clusive); appointments  (each 
to  the  extent  of  one-fourth  of 
the  fund)  were  made  in  favour 
of  three  of  the  children,  and 
the  fourth  child  died  in  the 
lifetime  of  the  donee  of  the 
power.  Under  these  circum- 
stances, it  was  held  that  the 
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to  one  child  as  her  share  {q)^  or  as  her  "  part  share 
and  proportion''  the  fund  being  given  in  such 
parts,  shares  and  proportions  as  the  donee  should 
appoint)  (r),  is  insufficient  to  exclude  that  child 
from  participating  in  what  is  unappointed.  When 
the  appointment  in  favour  of  one  object  is  made  in 
terms  which  imply  an  appointment  (however  in- 
formal) of  the  remainder  of  the  fund  in  favour 
of  the  other  objects,  there  is  in  effect  nothing 
unappointed,  and  the  operation  of  the  rule  is  ex- 
cluded (s) ;  but  it  seems  that  the  rule  must  apply, 
unless  an  appointment  of  the  whole  can  be  in- 
ferred (t)  ;    or  unless  the  appointee   is   put  to  his 


unappointed  fourth  share  was 
divisible  equally  among  the 
three  sunriving  children  and 
the  representatives  of  the  de- 
ceased child.  The  rule  is 
forcibly  stated  in  Allotvay  v. 
Alhway,  4  Dm.  &  Warr.  391, 
2  Con.  &  Law.  517 ;  and  see 
Ouinandy,  Naish,  9  Jur.  703 ; 
Walmsley  v.  VaugTuin,  1  De 

♦WhatiBreqnired   C^.  &  J.  126  ;  both  strong  cases 

of  its  application.  It  seems 
that  what  has  now  become  an 
elementary  principle  of  the 
law  on  this  subject,  was  at 
the  time  that  Wilson  v.  Piggoit 
was  argued,  still  considered 
open  to  question,  namely, 
**  that  partial  appointments 
may  be  made,  and  if  a  share 
is  given  to  each  [the  power 


to  exclude 
appointee  from 
further  parti- 
cipation. 


not  being  exclusive],  it  may 
be  by  different  instruments  at 
different  times. 

{q)  Wilson  v.  Piggott,  ubi 
supra. 

(r)  Wamhwell  v.  ffanrott,  14 
Beav.  148. 

{s)  See  Fortescue  v.  Oregor^ 

5  Ves.  553 ;  Foster  v.  Cautley^ 

6  De  G.  M.  &  G.  55.. 

*(/)  Sir  John  Romilly,'!ilL.R.^ 
in  Womlwdl  v.  Hanrott^  14 
Beav.  151,  says,  "Here  the 
appointment  is  of  a  moiety  to 
Georgiana  as  her  *  part  share 
and  proportion.*  You  want 
something  beyond  this,  and 
must  imply  that  the  remainder 
is  the  '  part  share  and  propor- 
tion '  of  her  sister."  See  the 
very  peculiar  case  of  Langslaw 
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election  between  the  appointed  and  unappointed 
fund  (w),  and  where  one  of  the  children  has  died 
after  attaining  a  vested  interest,  the  latter  is  the 
only  mode  of  excluding  the  appointee  from  sharing 
in  the  residue  of  the  fund  as  against  the  representa- 
tive^  of  the  decea^d  cMd,  Ice  ^  apjiintment 
cannot  be  made  to  them  (x).  As  the  principle  as  to 
the  distribution  of  the  unappointed  residue  of  a 
fund  subject  to  a  power  of  appointment  with  a 
trust  for  equal  division  in  default  of  appointment, 
usually  defeats  the  intention — ^powers  of  appoint- 
ment being  ordinarily  exercised  with  a  view  to 
giving  a  fixed  and  indefeasible  provision  when  re- 
quired, as,  for  instance,  on  the  occasion  of  the 
appointee's  marriage,  or  by  way  of  advancement, 
and  not  with  the  intention  of  eventual  inequality  in 
the  shares  taken  by  the  objects  of  the  power  (i/)— a  hotchpot  clause. 

T.  LangsloWy  21  Beav.  552,  in  given  to  declarations  in  several 

which  a  testator  in  his  will  appointments,   excluding  the 

assumed  that  eqnality  among  appointees  from  participating 

the  objects  of  a  partially  exer-  in  another  fund  settled  npon 

cised  power  would  be  insured  the  same  objects,  but  to  which 

bj  a  hotchpot  clause,  and  on  the  power  did  not  extend, 
this   assumption    '^  made  no         {y)  This  observation  applies 

further    appointment ; "    and  rather  to  appointments  made 

the  hotchpot  clause  proving  by  instruments  operating  inter 

inapplicable,  the  appointee  was  vivos,  than   to   testamentary 

admitted  to  participate  in  the  appointments,    the  object  of 

unappointed  fund.  which  is  usually  to  distribute 

(«)  See  2  Chance  on  Powers  the  fund ;  but  some  of  the 

[3076].  strongest  cases  as  to  the  failure 

(a?)  See  1  Chance  on  Powers  of  intention  where  there  is 

[1097] ;  Warde  v.  Firmm^  11  no  hotchpot  clause,  are  those 

Sim.  235,  in  which  effect  was  of  testamentary  appointments 
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^?^Ji^j^:^^^viL^  clause  called  a  hotchpot  clause  is  inserted  in  settle- 
tx:^  ^   ^^i^      ments  containing  power  of  appointment  in  favour 
y^y^...**^  /^  of  children,   which   modifies   the    trust  for   equal 
i^^  t/  j^T-^^^  division,   by  providing  that  no  child  to  whom   a 
/  ^  0 ^  2/^      share  is  appointed,  shall  in  default  of  appointment 
/        to   the   contrary  (2;),  take   any  share  of  the  unap- 
pointed  part  without  bringing  the  appointed  share 
into  hotchpot ;    that  is,   until   each   of  the  other 
children  shall  have  received  a  share  equal  to  that  ap- 
pointed to  him  or  her  (a).     Where,  as  in  the  prece- 
dents in  this  collection,  the  power  of  appointment 
extends  to  the  issue  of  children,  the  hotchpot  clause 
is  such  as  to  require  that  appointments  in  favour  of 
the  issue  of  a  child,  as  well  as  of  the  child  himself, 
be  brought  into  account  in  part  of  the  share  of  the 
child.     The  place  of  the  hotchpot  clause  is  imme- 
^  ^,     .  diately  after  the  trust  in  default  of  appointment  for 

V^  the  children,  which   it  qualifies.     Where  a  settle- 

ment declares  express  trusts  of  one  fund,  and  trusts 
by  reference  to  the  former  of  another  fund,  it  is 
desirable  that  the  hotchpot  clause  should  exclude  a 
child  taking  under  an  appointment  from   partici- 

which  partially  fail  by  reason         (a)  The  hotchpot  clause  ap- 

of  the  death  of  an  appointee  plies  although  the  appointee 

in  the  testator's  lifetime.  takes   only  a  life    or    other 

(2)  As  to  the  effect  of  these  limited  interest,  which  must 

words  in  giving  to  the  ap-  be  valued  for  the  purpose ; 

pointer  the  power  of  abiding  Rucher  v.  SchoUfUldy  1  Hem.^  *^ 

by  the  rule  which  prevails  in  &  Mil.  86.    As  to  the  work-  2>i>/t 

the    absence   of   a   hotchpot  ing  of  a  hotchpot  clause  in  a     •  4^5/7 

clause,  see  WelhaUy  v.  Lord  will,  see  Maclaren  v.  Siamlon,  / 

Momington,  1  Jur.  N.  S.  1202.  3  De  G.  F.  &  J.  202. 
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pating  without  account,  in  terms  which  apply  not 
merely  to  the  particular  fund  of  which  trusts  are 
expressly  declared,  but  to  all  the  settled  property, 
so  as  clearly  to  give  to  the  express  and  implied 
hotchpot  clauses,  a  cross  operation  over  the  re- 
spective funds  devolving  in  default  of  appoint- 
ment (6). 

The  provisions  in  favour  of  the  issue  of  the 
marriage  are  completed  by  means  of  clauses,  autho- 
rising a  part  (generally  one  half,  but  sometimes 
less)  of  the  portion  of  a  child  to  be  raised  by  antici- 
pation for  his  or  her  advancement  in  the  world  ; 
and  directing  the  application  of  a  sufficient  portion 
of  the  income  for  the  maintenance  and  education 
of  infant  children  after  the  death  of  the  parents  (or 
as  to  the  husband,  if  he  take  a  determinable   life 


Advancement 
and  maintenance 
olanses. 


•  (ft)  In  Montagus  v.  Mon* 
Utgue^  15  Beay.  565,  it  wag 
held  that  where  on  marriage 
two  separate  sums  were  pro* 
Tided  by  separate  deeds  for  the 
portions  of  yonnger  children, 
and  each  deed  contained  a 
hotchpot  clause,  these  clauses 
were  separate  and  distinct,  and 
the  clanse  in  each  settlement 
operated  only  on  the  fund 
comprised  in  that  settlement. 
It  does  not  follow,  howeyer, 
that  the  same  principle  of  de- 
cision would  be  applied  to  the 
case  of  an  express  and  implied 
hotchpot  clause  contained  in 


the  same  settlement. 

Beference  may  here  be  made 
to  Be  Oossefs  Setdmnent^  19 
Beay.  529,  in  which  there  was 
a  settlement  containing  a 
power  of  adyancement  and  a 
power  of  appointment,  and  a 
hotchpot  clause  applicable  to 
the  former  and  not  to  the 
latter;  and  it  was  held  that 
money  taken  out  of  the  settle* 
ment  and  paid  to  a  child,  an 
object  of  the  respectiye  powers, 
was  primft  facie  an  adyance- 
ment, and  not  to  be  attributed 
to  an  appointment. 


*  Hotclipot 
clauses  in 
separate  instru- 
ments have  not 
a  cross  opera- 
tion. 

Money  paid 
held  to  be  an 
adyancement, 
not  an  appoint- 
ment. 


// 
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Whether  power 
of  adyancement 
should  be  con- 
fined to  sons. 


interest,  after  the  termination  of  his  interest) ;  and 
the  accumulation  of  surplus  income  (c). 

The  power  of  advancement  is  frequently  confined 
to  sons,  on  the  supposition  that  daughters  cannot 
need  money  to  advance  them  in  any  business  or 
occupation.  This  however  is  by  no  means  true, 
except  in  reference  to  families  of  the  more  opulent 
class ;  and  even  in  cases  where  the  daughters  are 
raised  above  the  necessity  of  providing  for  their 
own  subsistence,  it  may  be  desirable  that  there 
should  be  the  means  of  raising,  in  contemplation  of 
marriage,  the  expenses  of  the  outfit  of  a  daughter, 
who  being  under  twenty-one  and  unmarried,  has 
not  yet  acquired  a  vested  interest.  On  these 
grounds  it  seems  in  general  the  better  plan  for  the 


Provisions  for  (0  Provisions  for  mainte- 

maintenimco  and  ^ance,  education,  and  advance- 

advancement  '  ' 

inserted  as  of       ment,  are  80  mnch  of  course, 
course.  ^^^^  .^  settling  a  ftind  pur- 

suant to  a  will  which  directed 
a  settlement  on  the  testator's 
daughter  and  her  issue,  but 
without  specifying  anything  as 
to  powers,  the  Court  ordered 
the  insertion  of  provisions  for 
those  purposes ;  T'wmerv./Sbr- 
geanU  17  Beav.  515 ;  but  the 
Court  will  not  direct  the 
insertion  of  such  provisions 
where  the  testator  has  not 
merely  directed  a  settlement, 
but  has  himself  pointed  out 
what  it  should  contain ;  Full- 


erton  v.  Martin^  1  Dr.  &  Sm. 
31.  In  Spirett  v.  Willows,  4 
Ch.  App.  407,  see  p.  411, 
the  usual  advancement  and 
maintenance  clauses  were  in- 
serted in  a  settlement  by  the 
Court  to  give  effect  to  the 
wife's  equity  to  a  settlement. 
An  advancement  by  a  trustee, 
which  though  unauthorized  as 
against  the  remainderman,  is 
in  other  respects  proper,  will 
be  allowed  in  account  be- 
tween the  trustee  and  the 
child,  if  in  the  event  the  latter 
becomes  entitled ;  Worthing^ 
ton  V.  M'Orae,  23  Beav.  81. 


SETTLEMENTS. 


173 


clause  to  comprise  all  children,  daughters  as  well 
as  sons. 

The  power  of  advancement  is  ordinarily  made  ^o^erofad- 
exercisable  after  the  death  of  the  husband  and  wife,  8^<>^*^  extend 

to  vested  shares. 

or  in  their  lifetime  or  that  of  the  survivor,  with 
their,  his,  or  her  consent.  It  should  extend  to 
vested  as  well  as  to  expectant  or  presumptive 
shares,  for  even  after  the  vesting  of  a  share  no  part 
of  it  can,  under  an  ordinary  settlement,  be  applied 
until  the  death  of  one  of  the  parents  determines  the 
trust  for  the  separate  use  and  the  restraint  on  anti- 
cipation ;  and  though  there  be  no  clause  for  the 
separate  use,  the  husband  and  wife  cannot  eflfectually 
dispose  of  her  life  interest,  if  any,  in  reversion,  or 
even  in  possession,  since  as  to  the  latter  such  part 
of  her  life  interest  as  may  possibly  be  enjoyed  by 
her  after  the  husband's  death  is  a  contingent  rever- 
sionary interest,  and  consequently  inalienable  during 
coverture  (d).  It  may  be  observed,  that  no  child 
can  acquire  an  absolutely  vested  share  so  long  as  it 
continues  subject  to  be  partially  divested  by  other 
children  obtaining  a  vested  interest,  a  contingency 
which  in  contemplation  of  law  must  last  until  the 


(^  Ab  to  the  inalienable 
character  of  a  married  woman's 
reversionary  interest  in  per- 
sonal estate  (including  her 
life  interest  so  far  as  its 
duration  may  exceed  that  of 
the  coverture  ;  Stiffs  Y.Everilty 
1  Myl.  &  Cra.  37),  see  ante, 
vol.  ii.  p.  113  note,  and 
addenda,  and  the  anthorities 


there  referred  to  ;  Lead.  Cas. 
Eq.  3rd  ed.  note  to  Ryall  v. 
Eowks,  vol.  ii.  pp.  715  et 
seq.  The  act  of  20  &  21 
Vict.  c.  57,  enabling  married 
women  to  dispose  of  their 
reversionary  interests  in  per- 
sonal estate  in  certain  cases, 
does  not  apply  to  interests 
settled  on  them  upon  marriage. 


7krt//iv. 
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death  of  one  of  the  parents  has  put  an  end  to  the 
possibility  of  further  issue  (e). 


As  to  advance' 
inent. 


(e)  Afi  to  the  nature  of  an 
adyancement,  as  distinguished 
firom  an  appointment^  see  lie 
Gosaefs  setilement,  19  Bear. 
629.  As  to  the  title  to  money 
raised  under  a  power  of  ad- 
vancement, see  Ricketts  v. 
Lo/hiSy  4  To.  &  Col.  519  : 
Latvrie  \,Banke8, 4  Kay  &  J. 
142.  As  to  the  effect  of  deal- 
ings with  the  life  estate  upon 
the  power  of  consenting  to  an 
advancement,  see  Noel  v.  Lard 
Henley,  McCl.  &  To.  802  ; 
Whitmar8hY,Eohert8onfl  Coll. 
570.  In  Lloyd  v.  Cocker,  27 
Beav.  645,  a  clause  in  a  mar- 
riage settlement,  authorising 
a  sum  not  exceeding  a  spe- 
cified amount  to  be  applied 
for  placing  the  issue,  or  any 
of  them,  to  any  profession, 
trade,  or  business,  or  for  their 
advancement  in  life,  was  held 
to  authorise  an  advancement 
to  a  daughter  on  her  mar- 
riage ;  a  point  which  would 
have  appeared  to  the  writer 
free  from  doubt.  In  Phillips 
V.  PhUlipSy  Kay,  40,  see  p.  44, 
an  order  was  made  for  pay- 
ment to  a  married  woman 
(tenant  for  life)  of  a  sum  of 
money  raisable    for  her  ad- 


vancement, with  a  view  to  its 
being  employed  inestablishing 
the  husband  in  business,  he 
giving  security  for  its  restora- 
tion ;  and  the  like  course  was 
approved  in  Be  Kershaw's 
trusts,  L.  R.  6  Eq.  322, 
where  the  daughter's  share 
was  settled,  and  the  power 
authorised  half  the  capital  to 
be  raised  at  any  period  during 
her  life  for  her  advancement, 
or  otherwise  for  her  benefit. 
The  V.  C.  Malins  in  that 
case  referred  to  '' advance- 
ment^" as  a  word  appropriate . 
to  an  early  period  of  life.  In 
Talbot  V.  Marshfield,  L.  R.  4 
Eq.  661,  3  Ch.  Ap.  622,  a 
power  in  a  will  to  advance 
part  of  the  capital  for  setting 
up  any  of  the  sons  or  daughters 
(the  tenants  for  life)  in  busi- 
ness, was  held  on  appeal 
(reversing  the  decision  of 
Malins  Y.  C),  to  authorise 
an  advance  to  a  married 
daughter  to  establish  her  in 
a  business,  the  husband  cove- 
nanting that  the  business 
should  be  for  her  separate 
use.  But  in  the  same  case 
it  was  held,  that  an  advance 
to    pay    the    debts   of   the 
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Until  the  change  in  the  law  recently  made  by  importance  of 

_  m&iiiteiiaiice 

Lord  Cranworth's  Act  (23  k  24  Vict.  c.  145)  s.  26,  cUuae.        ^^  j 
it  was  essential  that  the  settlement  shotdd  provide  y 

for  the  destination  of  the  income  of  the  trust  funds 
after  the  deaths  of  the  parents  (or  as  to  the  husband, 
after  the  termination  of  his  interest,  if  determinable 
upon  bankruptcy  or  alienation),  and  during  the 
minority  of  the  children;  for  if  there  were  no 
express  provision  on  the  subject,  the  trustees  could 
not  safely  apply  the  income  to  the  maintenance  or 
education  of  the  children,  unless  under  the  direction 
of  the  Court  of  Chancery ;  and  indeed,  under  the 
frame  of  trusts  adopted  in  this  collection  of  prece- 
dents, which  gives  to  infant  children  an  expectant 
interest  only,  it  would  frequently  have  been  neces- 
sary that  the  whole  income  of  the  expectant  shares 
should  be  accumulated  for  the  benefit  of  the  persons  Principle  of 

■,.  ^      n  .  •iix»  1  1        allowing  main- 

ultunately  becommg  entitled.      It  is  true  that  the  tenance  where 

uie  whole  class 

rule  adopted  by  the  Court  of  Chancery  of  allowing  is  presumptively 
maintenance  to  a  class  presumptively  entitled — all  ^ 
having  a  common  interest  and  a  chance  of  survivor- 
ship,— when  some  or  all  of  the  class  must  even- 
tually take  the  fund,  and  even  when  that  was  not 
the  case,  if  the  persons  entitled  in  remainder  con- 
sented, would  in  many  cases  have  enabled  main- 
tenance to  be  given  under  the  direction  of  the 
Court,  though  the  settlement  contained  no   clause 

hosbaad  of  another  married  Broum,  13  W.  R.  312.    As  to 

daughter  was  improper.     See  the  exercise  of   a  power  of 

also,  an  instance  of  the  im-  adyancement  after  bill  filed, 

proper  exercise  of  a  power  of  see  Talbot  r.  Marshfieldy  ubi 

advancement  in  Simpson   t.  snp.,  and  2  Dr.  &  Sur.  285. 
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Statutoiy 
power  in  Lord 
Cran  worth's 
Act. 


for  that  purpose  (/)  ;  but  the  rule  would  often 
have  been  inapplicable,  from  the  inability  or  the 
unwillingness  of  the  persons  entitled  in  default  of 
issue  to  give  the  required  consent. 

It  is  enacted  by  Lord  Cran worth's  Act  (23  &  24 
Vict.  c.  145),  s.  26,  that  in  all  cases  where  any  pro- 
perty is  held  by  trustees  in  trust  for  an  infant,  either 
absolutely  or  contingently  on  his  attaining  the  age 
of  twenty-one  years,  or  on  the  occurrence  of  any 
event  previously  to  his  attaining  that  age,  it  shall 
be  lawful  for  such  trustees  at  their  sole  discretion  to 
pay  to  the  guardians  (if  any)  of  such  infant,  or 
otherwise  to  apply  for  or  towards  the  maintenance 
or  education  of  such  infant,  the  whole  or  any  part 
of  the  income  to  which  such  infant  may  be  entitled 
in  respect  of  such  property,  whether  there  be  any 
other  fund  applicable  to  the  same  purpose,  or 
any  other  person  bound  by  law  to  provide  for 
such  maintenance  or  education  or  not,  and  the 
trustees  are  directed  to  accumtdate  the  residue  of 
the  income  for  the  benefit  of  the  person  who  shall 


(/)  The  cases  establishing 
and  illustrating  the  rule  re- 
ferred to  in  the  text  are  col- 
lected in  2  Spence  Eq.  Jur. 
186  et  seq. :  and  in  Roper, 
Leg.  4th  ed.  1283  et  seq. ; 
and  see  Parsons  v.  Coke,  10 
W.  R.  641.  They  all,  as  the 
writer  believes,  turned  upon 
wills  ;  but  the  principle  would 
apply  to  trusts  under  settle- 
ments.   It  is    possible   that 


where  the  infant  children  take 
expectant  interests,  there 
might,  in  the  absence  of  a 
trust  for  accumulation  of  the 
intermediate  income,  be  room 
for  doubt  as  to  its  destination. 
See  the  cases  (all  arising  upon, 
wills)  of  Wyndham  v.  Wynd^ 
ham,  3  Bro,  C.  C.  57  :  Shaw 
V.  Cunliffe,  4  Bro,  C.  C.  144  ; 
Fullerton  v.  Martin,  1  Dr. 
&  Sm.  31. 
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ultimately  become  entitled  to  the  property  from 
which  the  accumulations  shall  have  arisen,  subject 
to  a  power  for  the  trustees  to  apply  accumulations 
as  if  they  were  part  of  the  income  arising  in  the 
current  year  (g).  This  clause  was '  no  doubt  in- 
tended to  supply  the  place  of  the  provisions  for 
maintenance,  and  for  the  accumulation  of  surplus 
income  usually  inserted  in  settlements ;  but  the 
appUcation  appears  to  the  writer  to  be  not  free 
from  difficulty  in  the  case  of  trusts  in  the  form  of 
those  adopted  in  this  collection,  where  children 
attaining  twenty-one,  or  as  to  daughters  marrying 
are  specified  as  the  objects  of  the  trust  Having 
regard  to  the  doctrine  of  the  Court  of  Chancery 
allowing  maintenance  to  a  class  presumptively  en- 
titled, only  in  the  cases  in  which  some  or  all  of 
the  class  must  eventually  take  the  fund,  or  the 
persons  entitled  in  remainder  (if  any)  consent  to 
such  application  (^),  it  may  be  thought  doubtful 
whether  the  clause  in  question  is  intended  to 
sanction  such  a  sweeping  alteration,  as  that  any 
income  arising  from  a  fund  to  which  any  infant 
is  entitled  in  expectancy  upon  his  or  her  attain- 
ing twenty-one  or  marrying,  may  immediately  be 
applied  for  the  benefit  of  the  infant;  and  there 
appears  ground  for  arguing  that  as  regards  property 

(g)  See  also  s.  32  of  the  b.  34,  proyiding  that  the  Act 

Act,  proyiding  that  the  powers  shall  not  be  retrospectiye. 
of  the  Act  may  be  excluded         {h)  See  sapra  p.  176,  and 

by  express   declaration,  and  note(/)  thereto;  and  consider 

shall  be  subject  to  the  yaria-  also  the  cases  at  the  end  of 

tions   and   limitations    con-  that  note  and  the  principle  on 

tained  in  the  instmment ;  and  which  they  tarn. 

yOL.  III.  N 
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Fittino  of  tnists 
for  niiiinteiiMioe 
and  Aocimiiila- 

tUHU 


in  contingency,  the  construction  should  be  such  as 
to  confine  the  operation  of  the  clause  to  property 
not  absolutely  vested  in  the  infant.  Though  the 
writer  has  little  doubt  that  should  the  question 
come  before  the  Courts  the  decision  would  be  in 
-  favour  of  the  more  liberal  construction,  yet  until  the 
point  is  actually  decided,  it  appears  the  more  pru- 
dent course  in  settlements  framed  on  the  plan  of 
those  in  this  collection,  to  retain  the  ordinary  trusts 
for  maintenance  and  accumulation. 

The  provision  for  maintenance  usually  inserted 
in  settlements  enables  the  trustees  to  apply  what 
portion  they  think  fit  of  the  income  of  the  ex- 
pectant share  of  each  child,  and  to  accumulate  (i) 
the  residue  for  the  persons  ultimately  becoming 


As  to  trust  for 
accmnnlation 
during  minori- 
ties with  refer- 
ence to  the 
Thellnsson  Act. 


(i)  The  doubts  which  have 
been  sometimes  expressed  (and 
which  will  be  found  strongly 
stated  in  Hargr.  Thellusson 
Act,  135, 136,  and  see  p.  200) 
whether  the  trust  for  accumula- 
tion of  surplus  income  during 
minorities,  which  is  ordinarily 
connected  with  the  provision 
for  maintenance,  may  not  be 
open  to  objection  under  the 
Thellusson  Act,  39  &  40  Geo. 
III.  c.  98,  (and  which,  even 
with  regard  to  wills,  seem  to 
have  little  foundation;  see  this 
subject  discussed  in  1  Jarm. 
Wills,  8rd  ed.  285,  286),  can 
scarcely  ever  exist  as  to  mar- 
riage settlements,  as  to  which. 


for  the  most  part^  the  accumu- 
lations would  take  place  with- 
in twenty-one  years  after  the 
grantor's  death,  and  during  the 
minority  of  persons  then  liviDg, 
or  en  ventre  sa  m^re  (whenever 
one  of  the  parents  is  the 
grantor);  during  the  minori- 
ties of  persons  who,  if  of  full 
age,  would  be  entitled  to  the 
income  directed  to  be  accumu- 
lated ;  and  under  provisions 
for  raising  portions  for  the 
children  of  persons  taking  an 
interest  under  the  settlement; 
and  as  to  which  one  or  more, 
if  not  all  of  these  grounds  of 
validity,  can  hardly  fail  to 
exist.     See  the  construction: 
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entitled,  subject  to  a  power  for  the  trustees  to  resort 
to  those  accumulations  which  may  be  made  during 
the  earlier  years,  when  maintenance  and  education 
cost  little,  and  to  apply  them  in  discharge  of  the 
greater  expenses  of  succeeding  years  (k).  When 
the  trustees  have  an  express  discretion,  a  Court  of 
Equity  will  not  control  it,  unless  they  obviously 
intend  a  fraudulent  or  mischievous  exercise  of  it,  or 
waive  their  right  (t) ;  and  their  discretionary  power 
is  not  taken  away  by  the  institution  of  a  suit  for 
the  execution  of  the  trusts  (m) ;  but  if  the  trustees 
decline  to  exercise  the  discretion,  the  Court  will 
treat  it  as  a  trust,  and  direct  an  inquiry  how  much 
ought  to  be  allowed  for  maintenance  (n).  It  is 
desirable  that  the  trustees  should  have  the  option  of 
either  themselves  controlling  the  application  of  in- 
come allowed  for  the  maintenance  of  a  child,  or  of 


of  these  provisions  of  the 
Thellusson  Act  (which  have 
given  rise  to  great  difficulties) 
discussed  in  1  Jarm.  Wills, 
8rd  ed.  pp.  284  et  seq. ;  and 
in  the  notes  to  Griffiths  v. 
Verey  Tudor's  Lead.  Ca8.Conv. 
2nd  ed.  430.  As  to  the  duty 
and  liability  of  a  trustee  under 
an  express  trust  for  accumu- 
lation, see  Eaphael  v.  Boehnh 
11  Ves,  104,  13  Ves.  591; 
and  2  Spenoe*s  Eq.  Jur.  pp. 
190  et  seq.  and  notes. 

(^)  As  to  the  power  of  trustees 
in  the  absence  of  express  au- 


thority to  apply  accumulations 
for  the  purpose  of  maintenance» 
see  Edwards  v.  Orove^  2  De  G. 
F.  &  J.  210,  and  the  cases 
there  cited, 

{I)  Collins  V,  Vining,  C.  P. 
Coop.  472. 

(m)  Silliboume  v.  Newport^ 
1  Kay  &  J.  602.  The  same 
rule  of  course  applies,  when 
the  discretionary  power  is 
given  by  23  &  24  Vict,  c  145, 
8.  26,  as  when  it  is  expressly 
given  by  the  settlement, 

(n)    White    v.    Grane,    18 

Beav.  574. 

V  2 
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entrusting  it  to  the  guardian  of  the  chUd  without 
account  (o). 


Maintenanee  out 
of  capitaL 


Bale  as  to  main* 
tenanoe  where 
father  liTing. 


(6)  It  is  sometimes  desi- 
rable, \?here  the  fand  is  small, 
to  authorise  the  application  of 
part  of  the  capital  for  main- 
tenance. As  to  the  circum- 
stances under  which  the  Court 
has  allowed  the  capital  to  be 
broken  iuto  for  this  purpose, 
see  Lewin  on  Trusts,  5th  ed. 
419. 

Where  the  father  has  not 
a  life  interest  in  the  settled 
property,  and  it  is  the  in- 
tention that  minor  children 
should  ba  maintained  out  of 
the  income,  in  exoneration  of 
his  liability  to  maintain  them, 
this  intention  should  be  un- 
equiyocally  expressed  ;  for  as 
it  is  the  natural  and  legal 
duty  of  a  father  to  maintain 
his  infant  children,  he  is  not 
in  general  entitled  to  an  allow- 
ance out  of  their  property  for 
that  purpose  ;  see  Jackson  v. 
Jackson,  1  Atk.  515.  And  as 
to  property  derived  from  the 
bounty  of  a  stranger,  the  rule 
is  the  same,  though  main- 
tenance be  directly  given  by 
the  instrument,  unless  it  be 
given  in  such  terms  as  to 
amount  to  a  gift  to  the  father; 
Hughes  v.  Hughes,  1  Bro.  C.  C. 
387, 388;  Thompson  v.  Griffin, 


Cr.  &  Ph.  317,  320;  and 
though  the  property  come  to 
the  infants  under  the  marriage 
settlement  of  their  parents,  a 
mere  power  to  the  trustees  to 
apply  the  income  for  their 
maintenance,  will  not  it  ap- 
pears be  construed  as  entitling 
the  father  to  have  it  exercised 
for  his  benefit ;  Thompson  v. 
Griffin,  ubi  sup.  But  where 
the  marriage  settlement  con- 
tains a  positive  direction  or 
trust  so  to  apply  the  income, 
although  the  quantum  to  be 
applied  is  left  to  the  discre- 
tion of  the  trustees,  the  father 
has  been  considered  as  con- 
tracting for  an  allowance  in 
exoneration  of  his  legal  obli- 
gation ;  Munday"^, Earl  Howe, 
4  Bro.  C.  C.  224  ;  Meacher  v. 
Toung,  2  Myl.  &  K.  490  ; 
Stocken  v.  Stocken,  4  Sim.  152, 
4  Myl.  &  Cr.  95  ;  Birch  v. 
Sumner,  3  Jur.  N.  S.  712  ; 
JRansome  v.  Burgess,  L.  R.  3 
Eq.  .773.  In  JRansome  v. 
Burgess,  V.  C.  Kindersley 
held  himself  bound  by  the 
previous  cases,  but  expressed 
his  disapproval  of  the  distinc- 
tion which  had  been  taken,  as 
regards  the  construction  put 
upon     maintenance    clauses. 
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The  ultimate  trusts  fixing  the  destination  of  the  Ultimate  trust 


in  default 


settled  property  in  default  of  issue  of  the  marriage  of  iasae. 


between  cases  arising  under 
wills  and  marriage  settlements 
(and  see  per  Lord  Cottenham 
in  Thompson  v.  Oriffin^  Cr.  & 
Ph,   321).    In  most  of   the 
cases  aboTe  cited,  the  clause 
differed  little,  if  at  all,  in  sub- 
stance from  the  form  in  com- 
mon use,  which  is  expressed 
in  the  language  of  a  trust,  and 
not  as  a  mere  power,  and  some 
modification  seems,  therefore, 
necessary    in    the   common 
form,  where  it  is  not  intended 
to  relieye  the  father  from  his 
liability.    When  the  father  is 
not  of  ability  to  maintain  his 
infant  children,  maintenance 
will  be  allowed  out  of  their 
own    income ;    and    in    this 
respect^  a  liberal  view  will  be 
taken  with  reference  not  only 
to  the  circumstances  of  the 
father,  but  also  to  the  state  of 
his  family  and  the  expecta* 
tions  of  the  infants  ;  Jervoise 
V.  Silkj  G.  Coop.  52  ;  Ex  parte 
Williams,  2  Coll.  740.    Where 
the  &ther  is  not  of  ability, 
the     circumstance   that    the 
mother   has    separate    estate 
will  not  be  regarded ;  Halsy 
T.  Bannister,    4    Mad.    275. 
After  the  death  of  the  father, 


maintenance  will  be  allowed 
without  reference  to  the 
ability  of  the  mother  ;  Douglas 
V.  Andretvs,  12  Beav.  310; 
or  stepfather,  Billingsly  v. 
Oritchet,  1  B.  0.  C.  268; 
Tuhh  V.  Harrison,  4  T.  IL 
118.  The  enactment  in  4  & 
5  Wm.  IV.  c.  7  6,  s.  57,  ren- 
dering  a  husband  liable  to 
maintain  his  wife's  children 
by  a  former  marriage,  appears 
to  have  made  no  alteration  in 
this  respect.  See  Lewin  ou 
Trusts,  5th  ed.  421.  See 
also,  on  the  subject  of  main- 
tenance with  reference  to  the 
ability  of  the  father  and 
mother,  2  Lead.  Cas.  Eq.  3rd 
ed.  651,  notes  to  Eyre  y. 
Countess  of  Shaftesbury  ;  Se- 
ton's  Decrees,  3rd  ed.  p,  710 
et  seq. 

Where  two  distinct  funds  Wheretwofunda. 
are  applicable  formaintenance, 
the  interests  of  the  infant  are 
alone  to  be  considered  in 
determining  which  fund  is 
primarily  applicable  ;  if  there- 
fore, his  interest  in  one  of  the 
funds  is  defeasible,  he  will  be 
maintained  out  of  that  fund, 
BO  as  to  leave  the  other  to 
which  he  is  absolutely  entitled 
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attaining  a  vested  interest,  are  sometimes  matter  of 
discussion  when  the  terms  of  the  settlement  are 
under  consideration ;  but  by  a  practice  sufficiently 
general  to  form  the  rule,  and  to  entitle  the  deviation 
from  it  to  be  treated  as  an  exception,  property 
brought  into  settlement  by  the  husband  reverts 
subject  to  the  wife's  life  interest,  to  him  or  his 
estate,  and  the  ultimate  trusts  (in  default  of  issue) 
of  the  wife's  property  are  for  her  absolutely  if  she 
survive  the  husband,  and,  if  she  die  in  his  lifetime, 
for  such  persons  as  she  shall  by  will  appoint,  and 
in  default  of  appointment,  for  her  own  family, 
according  to  the  statutes  for  the  distribution  of 
intestates'  effects,  to  the  exclusion  of  the  hus- 
band (q).  The  ultimate  destination  of  funds 
brought  into  settlement  by  the  parents  or  other 
relatives  of  the  husband  or  of  the  wife,  is  not  of 

to  Bocumolate ;   Foljamhe  r.  otherwise  havB  been  properly 

Willoughbyf  2  Sun.  &  St.  166;  applicable  for  the   porpose; 

Lyffon  T.  Coveniryy   14  Sim.  bat  it  is  conceived  that  they 

41  ;  Bruin  y.  Knotty  1  Ph.  onght,  in    general,  in  ezer- 

572  ;  Lucas  v.  Kingf  11  W.  cising  snch  discretion,  to  have 

R.  818  $  Marim  t.  Martm,  regard  to  the  interests  of  the 

L.  B.  1  Eq.  369.  children. 

In  cases  coming  within  the        (q)  In  a  note  in  Peachey, 

26  th  section  of  23  &  24  Vict.  Settlements,  p.  739,  it  is  sng- 

c.  145,  above  referred  to,  the  gested  that  where  the  wife  is 

trnstees  would  appear  to  have  herself  settling  her  own  for- 

a   discretion    to    apply    the  tune,  her  husband,  rather  than 

income  for  maintenance  with-  her  next  of  kin,  may  be  the 

out  reference  to  the  ability  of  proper  object  of  the  ultimate 

the  father,  or  to  the  existence  trust  in  default  of  appoint- 

of  another  fund  which  would  ment 
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course  subjected  to  so  uniform  a  rule,  as  tlie  donor 
may  have  other  objects  of  bounty,  in  case  the 
failure  of  the  issue  of  the  marriage  should  defeat  his 
primary  intent ;  but  even  when  the  fortune  comes 
in  this  way,  it  is  most  commonly  treated  as  being 
in  aU  events  appropriated  as  the  jJortion  of  the 
party  (husband  or  wife)  from  whose  connexions  it 
comes,  and  is  thus  subjected  to  the  same  ultimate 
trusts,  as  if  it  had  been  the  property  of  that  party, 
'  The  object  of  the  trusts,  so  far  as  regards  the  P»wne  of  tnurtg 

•'  '  ^    ^  m  default  of 

wife's  property,  is  to   place  her   as   much  in   the  "sue  as  to  wife's 

.  .  .  .  property. 

situation  of  a  feme  sole  as  is  compatible  with  the 
condition  of  a  married  woman.  Hence  it  is  a  mis- 
take to  introduce  (as  is  sometimes  done,  and  as  the 
draftsman  is  often,  by  his  instructions,  directed  to  do) 
trusts  for  the  next  of  kin,  whether  the  wife  die  in  the 
husband's  lifetime  or  not  (r).  The  object  of  those 
trusts  is  to  exclude  the  husband  surviving  the  wife 
from  taking  her  property  as  her  administrator.  If 
he  die  first,  his  right  never  comes  into  existence  ; 
and,  on  every  principle  of  justice  and  common 
sense,  the  wife's  own  property  should  revert  to  her 
absolutely,  otherwise  she  is  worse  oflF  than  if  she 
had  not  married,  and  is  precluded  from  settling  her 
property  on  a  second  marriage  (s).    Even  if  the  pro- 

(r)SeeWoUerbeeky. Barrow,  death  of  the  husband  by  the 

23  Beay.  423,  a  case  in  which,  insertion  of  an  absolute  trust 

upon  proof  of  intention  that  for  the  wife. 

the  wife  should  have  power  to         (s)  In  Anderson  y.  Dawson,  As  to  title  of 

dispose  of  the  property,  if  there  15   Ves.   532,  in  which  the  Zil^^^ 

were  no  children,  the  settle-  trusts,  after  the  death  of  the  »PP<>i'»tni«it« 

ment  was  rectified  after  the  survivor  of  the  husband  and 
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perty  come  not  from  her,  but  from  her  family,  and 
they  object  to  give  it  to  her  absolutely,  still  she  should 
have  a  power  to  settle  it  on  a  subsequent  marriage. 
Otherwise  the  property  is  tied  up,  and  no  irre- 
vocable disposition  of  it  can  be  made  by  the  person 
for  whom  and  whose  children  it  was  intended  as  a 
provision  {t). 


*  Wife*Br©Y«r- 
uon  iiudieiiablo. 


wife,  were  for  such  persona 
as  the  wife  should  by  will 
appoint)  and  in  de&olt  of  ap- 
pointment, for  her  next  of 
kin,  a  bill  filed  bj  the  wife, 
after  the  husband^s  death,  for 
transfer  to  her  of  the  fdnd, 
was  dismissed,  with  the  obsei^ 
ration  that  if  the  intention 
was  that  she»  surviving  the 
husband,  should  have  the  ab* 
solute  property,  the  provision 
should  have  been  that,  in  that 
event,  the  trustees  should 
transfer  to  or  hold  in  trust  for 
her.  In  WiUiams  y.  Lomas,  16 
Beav.  1,  the  fund  was  applied 
by  the  trustees  upon  the  direc- 
tion and  covenant  for  indem- 
nity of  the  tenant  for  life, 
with  general  power  of  testa- 
mentary appointment ;  and 
in  a  suit  by  testamentary 
appointees  to  compel  the 
trustees  to  replace  the  fund, 
it  was  held  that  by  the  effect 
of  the  appointment  the  fund 
♦  Ultimate  traste  became  assets  to  answer  the 
MOMrty!**"^*     appointor's  liabilities  includ- 


ing the  indemnity,  and  that 
the  trustees  were  consequently 
protected.  *Withr^ardtothe 
absolute  reversion  limited  to 
the  wife  in  the  event  of  her 
surviving  the  husband,  and  of 
failure  of  issue,  it  may  be  no- 
ticed that  it  cannot  be  dealt 
with  under  20  &  21  Vict  c 
57  (enabling  married  women 
to  dispose  of  reversionary  in- 
terests in  personal  estate),  as 
that  Act  (s.  4)  contains  an 
express  exception  of  interests 
in  personal  estate  settled  on  a 
woman  upon  her  marriage. 
But  for  this  exception,  in  cases 
in  which  it  had  become  impro- 
bable that  there  would  be  issue, 
the  wife*s  chance  of  survivor- 
ship would  be  marketable  with 
the  aid  of  an  insurance  on  her 
life  against  that  of  the  hus- 
band, and  it  might  have  be- 
come expedient  to  make  some 
alteration  in  the  ordinary 
scheme  of  the  ultimate  trusts. 
*  {t)  Sometimes  the  draftsman 
receives  instructions  to  limit 
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'   The  ordinary  coiu'se  has  been  (as  already  men-  F«me  of  wife's 

•^  ,  power  of  appoint- 

tioned)   to   confine   the  wife's    power  to   a  testa-  ment. 


the  property  settled  on  the 
part  of  the  hasbaud,  in  default 
of  iflsne,  to  his  testamentary 
appointees,  and  for  T?ant  of 
appointment,  to  his  next  of  kin. 
This  implies  an  entire  miscon- 
ception of  the  object  of  the 
trusts  for  those  purposes  ;  as 
the  disabilities  of  coverture, 
and  the  need  of  protection 
from  undue  influence,  do  not 
exist  in  the  case  of  the  hus- 
band ;  nor  does  the  wife  take 
more  than  a  share  in  his  un- 
disposed of  personal  estate. 
Of  course,  a  trust  for  the  hus- 
band, his  executors  and  admi- 
nistrators, or  for  him,  his  exe- 
cutors, administrators,  and  as- 
signs, is  merely  a  trust  for 
him  absolutely,  the  additional 
words  beingsurplusage,though 
commonly  retained  in  practice; 
*  and  if  the  ultimate  trust  be 
for  the  executors  or  adminis- 
trators of  the  husband,  or  for 
his  executors,  administrators, 
or  assigns,  he  taking  a  previous 
estate  for  his  life,  the  result 
is  the  same,  for  by  means  of 
the  trust  the  property  becomes 
part  of  his  estate,  over  which 
he  has  the  same  disposing 
power  as  he  has  over  other 


parts  of  his  estate ;  Co.  Lit. 
54  h  ;  Holhway  v.  Glarhson, 

2  Hare,  521 ;  Mackenzie  v. 
Mackenzie^  3  Mac.  &  Gord. 
559  ;  Page  v.  Scfper,  11  Hare, 
321  ;  Avem  v.  Lbyd,  L.  R. 
5  Eq.  883.  It  is  conceived 
that  the  question  which  has  on 
many  occasions  been  litigated, 
as  to  the  persons  taking  under 
an  ultimate  trust  for  **  execu- 
tors or  administrators,"  or  for 
^*  executors,  administrators,  or 
assigns^"  and  which  in  the  cases 
of  Palm  V.  Hills,  1  Myl.  &  Ke. 
470  ;  Bulmer  v.  Jay,  4  Sim. 
448,  3  Myl.  &  Ke.  197,  was 
decided  in  favour  of  the  next 
of  kin,  is  now  settled  in  favour 
of  the  executors  and  adminis- 
trators in  their  representative 
character.  Reference  may  be 
made  to  Daniel  v.  Dudley^  1 

PhiL  1,  as  a  leading  authority  •  g^.^  ^^ 
on  this  point.    See  also  Long  limitation  to 

■rrr    ti  »  -.    -rk  m  .  "  CXOCUtorS,   OF 

V.  Watkmscn,  17  Beav.  471,  m    administrators," 

which  most  of  the  authorities  ^^^t^^ 
were  cited;  Dixon  v.  Dixon,  24  or  assigna." 
Beav.129  ;i2e&ym<wr'«  Trusts^ 
1  Johns.472 ;  Johnson  y.Rouih, 

3  Jur.  N.  S.  1048,  27  L.  J. 
Ch.  305,  where,  though  the 
trust  was  for  the  husband's 
executors    or    administrators 
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mentary  appointment,  so  as  to  prevent  her  from 
making  an  irrevocable  disposition  under  the  power  ; 
and  to  give  eflFect  to  the  power  only  in  the  event  of 
the  wife's  dying  in  the  husband's  lifetime,  the  con- 
sequence of  which  is,  that  she  is  unable  in  the  hus- 
band's lifetime  to  make  a  will  which  will  take  effect 
should  she  be  the  survivor,  the  power  not  being 
applicable  to  that  contingency  (it).  This  is  not 
generally  very  important  in  the  early  life  of  married 
women,  when  their  testamentary  dispositions  are 
liable  to  be  set  aside  by  the  birth  of  issue,  and  the 
death  of  the  husband  would  generally  lead  to  the 


for  their  own  benefit,  it  was 
held  that  they  took  the  fund 
as  part  of  his  estate.  Several 
of  the  cases  tarn  on  the  con- 
stmction  of  a  trust  for  the 
wife's  *^  executors  or  adminis- 
trators," and  the  contest  has 
been  between  the  husband 
claiming  as  administrator,  and 
the  next  of  kin  of  the  wife. 
With  respect  to  the  construc- 
tion of  trusts  for  '^personal 
representatiyes "  and  similar 
expressions,  see  2  Jarman 
on  Wills,  Srd  ed.  98  et  seq  ; 
Be  ffendersorif  28  Beav.  656  ; 
Chapman  t.  Chapman^  88 
Beay.  556 ;  Ee  Wyndhafn*s 
Trusts,  L.  R.  1  Eq.  290 ;  Alger 
V.  Parrot,  L.  R.  3  Eq.  328 ; 
Stockdale  v.  Nicholson,  L.  R. 
4  Eq.  359  ;  Re  OryUs  Trusts, 
L.  R.  6  Eq.  589. 


(w)  See  Price  v.  Parker,  16 
Sim.  198 ;  Trimmell  v.  FeU,  16 
Beav.  537  ;  In  the  Goods  of 
Wollasion,  9  Jur.  K  S.  727, 
32  L.  J.  P.  171  (see  also 
Blackhck  v.  Orindle,  L.  R.  7 
Eq.  215,  where  a  question  of 
election  was  raised).  There 
is  an  obvious  distinction 
between  these  cases  and  Jonts 
V.  Southall,  30  Beav.  187,  in 
which,  the  marriage  having 
turned  out  to  be  invalid, 
the  will,  though  failing  as 
an  exercise  of  a  power  of  the 
above  description  in  the  settle- 
ment, was  held  operative  as  a 
disposition  of  the  property,  to 
which  the  testatrix  was  abso- 
lutely entitled  under  the 
primary  trust  for  her  till  the 
marriage. 


SETTLEMENTS.  187 

making  of  a  new  will ;  but  it  is  felt  as  a  hardship 
where  a  will  is  made  by  a  woman  of  mature  years, 
when  there  is  no  probability  of  issue,  and  the  dis- 
positions proceed  from  settled  intentions  of  the 
testatrix,  and  a  deliberate  adjustment  of  the  claims 
of  her  husband  and  her  relations ;  and  it  is  a  not 
improbable  contingency,  that,  should  she  survive 
the  husband,  the  objects  of  her  bounty  may  be  dis- 
appointed through  her  ignorance  of  the  failure  of  ' 
her  will,  or  through  her  neglect  or  incapacity  to 
make  a  new  will.      On  these  grounds  it  is  con-  Wife's  power 

,  .     sbould  apply 

sidered,  that  what  has  been  described  as  the  ordi-  whether  she 

surviTe  the 

nary  frame  of  the  ultimate  trusts  of  the  wife's  husband  or  not 
property  should  be  modified  by  giving  to  her  a 
power  of  appointment  in  all  events,  so  as  to  enable 
her  to  make  a  will  during  the  coverture  which  (if 
unrevoked)  will  be  operative  whether  she  survive 
the  husband  or  not,  while  the  legal  dominion  in  the 
event  of  her  surviving  will  not  be  impaired.  A 
difficulty  which  occurred  in  practice  in  carrying 
into  eflfect  arrangements  connected  with  a  divorce, 
in  consequence  of  the  wife,  though  reheved  from 
the  disability  of  coverture,  being,  under  the  ordinary 
ultimate  trusts,  unable  to  bind  the  fund  in  the 
event  of  her  predeceasing  the  husband,  suggested 
the  plan  of  making  the  paramount  power  exercisable 
by  vnll  only  where  the  wife  is  under  coverture,  but 
exercisable  by  deed  or  will  where  she  is  not  under 
coverture.  With  this  precaution  (which  cannot,  it 
appears,  give  rise  to  any  inconvenience,  and  which 
may  have  the  effect  of  providing  indirectly  for  a 
contingency  in  respect  of  which  no  direct  provision 
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As  to  description 
of  class  to  take 
in  default  of 
appointment  by 
wife. 


is  possible),  the  ultimate  trusts  of  the  wife's  property 
now  adopted  in  this  collection,  are  in  substance,  for 
such  persons  as  the  wife  shall,  when  under  cover- 
ture, by  will,  or  when  not  under  coverture,  by  deed 
or  will  appoint,  and  in  default  of  appointment  for 
her  if  she  survive  the  husband,  and  if  not  for  her 
statutory  next  of  kin,  to  the  exclusion  of  the  hus- 
band {x). 

The  class  who  are  to  take  under  the  trust  in 
default  of  appointment  by  the  wife,  in  the  event  of 
the  husband  surviving,  are  often  referred  to  as  her 
next  of  kin ;  but  this  designation  must  not  be  used 
in  declaring  the  trust,  for  the  expression  next  of 
kin  will  be  construed  as  meaning  the  nearest  blood 
relations  in  equal  degree,  without  regard  to  the 
statutes   of  distribution  ;    and   will   thus  debar  a 


{x)  See  also  the  ultimate 
trusts  of  the  wife's  property 
(in  the  above  form)  in  Davids. 
Cone,  Prec.  8th  ed.  p.  308» 
Reference  may  be  made  to 
WaUs  V.  Campbell,  2  Giff.  1 1 2, 
where  in  a  suit  to  recover 
money  to  be  held  upon  such 
trusts  as  the  plaintiff  should 
by  deed  or  will  appoint,  the 
ftmd  was  ordered  to  be  paid 
to  him ;  Bond  v.  Taylor,  2 
Johns.  &  Hem.  478,  in  which 
it  was  held  that  the  possibility 
of  a  remarriage  between  di- 
vorced parties  (assuming  that 
it  could  be  validly  contracted) 
would  not  prevent  the  ulti- 


mate trusts  in  default  of  issue 
from  taking  effect,  since  the 
issue  of  such  a  remarriage 
would  not  be  within  the  pur- 
view of  the  settlement;  Jessqp 
V.  Blake,  3  Giff.  639,  in  which 
a  postnuptial  settlement  ex- 
ecuted by  the  wife  for  the 
purpose  of  securing  the  fund 
for  her  own  benefit  to  the 
exclusion  of  the  husband,  but 
under  which  she  had  no  power 
to  bind  the  fund  during  his 
life,  was,  after  a  divorce  for 
his  misconduct,  held  in- 
operative, and  the  fund  was 
ordered  to  be  transferred  to 
her. 
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nephew  from  taking  in  competition  with  a  brother, 
while  it  will  admit  the  parents  to  take  concurrently 
with  the  child  of  the  deceased,  and  his  brothers  and 
sisters  to  participate  with  his    grandchildren  (y). 


*{y)  Elmaley  ^.Toung,  2  Myl. 
&  Ke.  780 ;  WUhy  v.  Mangles^ 
4  Beav.  358,  10  CI.  &  Fin. 
215 ;  Cooper  v.  Denison,  13 
Sinu  290 ;  Roohe  t.  Attorney 
Generaly  31  Beav.  313;  Halton 
V.  Fotter,  L.  R.  3  Ch.  Ap.  505; 
Be  HayiofCe  Trusts,  4  N.  R. 
55 ;  see  the  cases  stated  2 
Jarm.  Wills,  3rd  ed.  pp.  94 
et  seq. ;  and  see  Hawkins* 
Constr.  Wills,  97.  A  gift  to 
the  next  of  kin  with  a  reference 
to  the  statute  or  to  an  in- 
testacy, will  give  the  fund  to 
the  class  of  kindred  defined 
by  the  statute,  but  will  not 
admit  the  husband  or  wife  of 
the  deceased,  husband  and 
wife  not  being  of  kin  to  each 
other  or  so  considered  by  the 
statute;  see  2  Jarm.  Wills, 
96,  and  the  authorities  re- 
ferred to  in  notes  {x)  and  {y) 
thereto  ;  Hawkins,  99  ;  Lee  y. 
LeSj  6  Jur.  N.  S.  621;  Doiunes 
V.  Bullock,  25  Beav.  54;  9 
Ho.  L.  Ca  1  ;  but  see  Ash  v. 
Ashj  10  Jur.  N.  8. 142,  where 
the  expressions  used  were  con- 
gidered  as  equivalent  to  a 
declaration  of  intention  in  a 


certain  event  to  die  intestate,  •  As  to  gifts  to 
and  the  widow  was  therefore  ^^l  ***  ^?.    * 

with  or  without 
admitted  to  share.     A  gift  to   reference  to 

the  next  of  kin  smpliciter  in  ■**^*^ 
terms  not  importing  a  tenancy 
in  common,  will  entitle  the 
nearest  blood  relations  as 
joint  tenants ;  Withy  v. 
Mangles,  ubi  supra ;  Lucas  v. 
Brandreth,  28  Beav.  274 ;  but 
if  reference  be  made  to  the 
statute  or  to  an  intestacy  the 
effect  will  be  not  only  to 
admit  the  class  of  kindred 
defined  by  the  statute,  but 
notwithstanding  the  exclusion 
of  the  widow,  to  entitle  the 
persons  constituting  that  class 
as  tenants  in  common  in  the 
shares  prescribed  by  the 
statutes ;  Bullock  v.  Downss, 
9  Ho.  L.  Ca.  1 ;  Lucas  v. 
Brandreth,  ubi  supra;  Rs 
Banking's  Settlement  Trusts, 
L.  R.  6  Eq.  601  (in  which 
the  Court  declined  to  follow 
Rb  Greenwood^s  Will,  3  Giff. 
390) ;  Hawkins,  95.  Where  Time  at  which 
the  ultimate  trust  is  infevour  ^^^L^i^ 
of  the  next  of  kin,  the  ques- 
tion has  frequently  arisen 
whether  the  class  ausworinir 
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The  proper  frame  of  the  trust  is  for  the  person  or 
persons  who  under  the  statutes  of  distribution  would 


this  description  were  to  be 
ascertained  as  at  the  death  of 
the  propositus^  or  as  at  the 
determination  of  the  prior 
tmsts.  This  most,  of  oonrsey 
to  some  extent  depend  on  the 
language  of  the  tmsts,  bat 
the  modem  aathorities  show 
a  strong  leaning  in  favour  of 
the  fomier  construction,  es- 
pecially where  there  is  a 
reference  to  the  statutes  of 
distribution.  See  Oundry  y. 
Pintiigery  14  Beav.  94,  on 
app,  1  De  G.  M.  &  G.  502 
(in  which  most  of  the  prior 
authorities  are  cited) ;  CabU 
V.  Cabls,  16  Beav.  507; 
Wheeler  v.  AddamSy  17  Beav. 
417 ;  WharUm  v.  Barker^  4 
Eaj  &  J.  483,  in  which,  upon 
the  language  of  the  instru- 
ment, the  class  was  held  to  be 
ascertainable  at  the  determi- 
nation of  the  prior  tmsts,  and 
in  which  the  authorities  were 
reviewed,  with  perhaps  a  less 
indiniU^ion  in  favour  of  the 
principle  of  ascertaining  the 
class  at  the  death  of  the 
propoeibis  than  appears  in  the 
other  cases  referred  to  ;  Lee  v. 
Lee,  1  Dr.  &  Sm.  85  ;  Lees  v. 
ilassey,  6  Jur.   N.  S.  2,  on 


app.  3  De  G.  F.  &  J.  113; 
Dowries  v.  BuUock,  ubi  supra; 
Fletcher  v.  Fletcher,  3  De  G. 
F.  &  J.  775.  See  also  2  Jarman 
Wills,  114,  et  seq.,  where 
the  authorities  are  collected  ; 
Hawkins,  99,  et  seq.;  and  the 
following  additional  cases  : — 
Harrison  v.  Harrison,  28 
Beav.  21 ;  Chalmers  v.  North, 
id.  175,  see  p.  179 ;  MicheU 
V.  Bridges,  13  W.  R.  200. 
It  has  been  repeatedly  decided 
that  the  circumstance  that  the 
tenant  for  life,  or  other  person 
taking  a  limited  or  contingent 
interest  under  the  prior  trusts, 
is  himself  one  of  the  next  of 
kin,  or  even  the  sole  next  of 
kin,  is  not  sufficient  to  prevent 
the  general  rule  from  applying; 
Jarman,  116  et  seq.;  Hawkins, 
100;  Withy  v.  Mangles,  Lee 
V.  Lee,  MicheU  v.  Bridges,  ubi 
sup. ;  a  contrary  view  was 
intimated  in  Lees  v.  Massey, 
and  acted  on  in  220  Orem- 
wooSs  Will,  ubi  sup.;  but 
these  cases  appear  to  be  in 
this  respect  opposed  to  the 
general  current  of  authority. 
As  to  the  effect  of  a  trust  for 
the  next  of  kin  "  exclusive  of 
A.''  who  in  the  event  is  the 
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have  become  entitled,  had  the  wife  died  possessed 
of  the  trust  property  intestate  and  without  having 
been  married,  such  persons,  if  more  than  one,  to 
take  according  to  the  statutes.  In  this  way  the 
trust  fully  eflfectuates  the  intention,  which  is,  that 
in  default  of  issue,  and  subject  to  the  life  interests, 
the  wife's  settled  property  should  go  as  her  own 
property  would  if  she  left  neither  husband  nor 
children.  It  is  not  sufl&cient  to  describe  a  devo- 
lution as  if  the  wife  had  died  "without  being 
married  "  (2),  or  "  unmarried"  (a).  These  expres- 
sions, though  they  would  exclude  the  husband, 
would  not  prevent  the  trust  property  from  devolv- 


Eole  next  of  kin,  see  Whtls  r. 
Springett^  L.  E.  4  Ch.  Ap. 

(2)  Bb  Norman,  3  De  G.M. 
&  G.  965. 

(a)  Pratt  v.  Maihew,  22 
Beav.  328  ;  affirmed  8  De  G. 
M.  &  G.  522,  772  ;  Bs 
Saundert^  Trust,  3  Kay  &  J. 
152  ;  Mitchell  t.  Colls,  Johns. 
C74,  affirmed  in  D.  P.  nom. 
Clarke  v.  Colls,  9  Ho.  L.  Ca. 
601  ;  Day  t.  Barnard,  1  Dr. 
&  Sm.  351  ;  1  Jarm.  Wills, 
3rd  ed.  486  et  seq.  The 
flexible  natare  of  the  word 
** unmarried"  is  adverted  to 
in  many  of  the  cases  ;  and  it 
is  obyions  that  different  mean- 
ings may  reasonably  be  as- 
cribed to  the  word  when  nsed 
for  the  purpose  of  defining 


the  class  who  are  to  succeed 
to  a  woman's  property  (as  in 
Bay  T.  Barnard),  in  which 
case,  in  favour  of  her  issue,  it 
may  be  construed  to  mean 
'^not  having  a  husband  at  the 
time  of  her  death,"  and  when 
used  for  the  purpose  of  specify- 
ing the  event  on  which  a  gift 
over  is  to  take  effect,  in  which 
case,  when  the  legatee  is  at 
the  time  single,  the  probabi- 
lity is  that  the  alternative  in 
the  mind  of  the  settlor  was 
whether  she  would  marry  or 
not ;  see  Hsywood  v.  Hey  wood, 
29  Beav.  9,  16.  See  also 
Ee  Saundsr^  Trusts,  L.  B.  1 
Eq.  675  ;  Wilson  v.  Atkinson, 
33  Beav.  536. 
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ing  on  children  surviving  the  wife,  but  dying  with- 
out  having  attained  a  vested  interest  under  the 
trusts  in  favour  of  the  issue  of  the  marriage,  who 
would  thus,  by  virtue  of  the  reference  to  the 
statute,  take  under  the  ultimate  trust,  the  interest 
which  they  failed  to  acquire  imder  the  special  trusts 
in  favour  of  children  ;  a  result  which  could  hardly 
be  intended,  and  would  generally  defeat  the  main 
purpose  of  the  ultimate  trust,  by  carrying  over  the 
property  to  the  husband  as  administrator  of  his 
children,  instead  of  to  the  wife's  family.  In  con- 
nexion with  this  point  it  may  be  observed,  that 
when  the  ultimate  trust  excludes  children  (as  it 
should  do),  there  is  a  special  impropriety  in  making 
it  apply  to  the  event  of  the  wife  surviving  the 
husband,  as  its  effect  would  be  (in  default  of  ap- 
pointment by  her)  to  pass  over  her  children  by  a 
subsequent  marriage,  in  favour  of  her  more  remote 
relations  (b).  It  may  also  be  noticed  that,  in  a 
case  (c)  in  which  the  ultimate  trust  of  the  wife's 
property  was  for  her  next  of  kin,  and  she  had 
none  (being  illegitimate  and  dying  without  issue). 


ib)  Re  Saunders'  Trust,  3 
Eaj  &  J.  152,  illustrates  this 
point.  In  that  case,  the  use  of 
the  word  '^  unmarried  "  in  the 
ultimate  trust  gave  the  children 
of  the  second  marriage  a  pre- 
ferable title  to  that  of  the 
wife's  collateral  relations,  so 
that  one  oversight  was  cured 
by  another. 


( c)  Hawkins  v.  Hawkins^  7 
Sim.  173;  and  see  ^n<m.,  I 
Giff.  392 ;  Kent  v.  Burgess, 
1 1  Sim.  378,  where,  in  a  settle- 
ment made  nnder  the  direction 
of  the  Court,  the  ultimate 
trust  in  default  of  appoint- 
ment was,  on  account  of  the 
wife's  illegitimacy,  directed  to 
be  for  her  absolutely. 
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it  was  held,  that  the  fund  resulted  to  her  and  went 
to  her  husband  as  her  personal  representative  (d). 


*{d)  It  is  hardly  necessary 
to  obserye  that  the  frame  of 
the  ultimate  trust  in  marriage 
settlements  depends  on  quite 
other  considerations  than  those 
which  apply  in  cases  of  settle- 
ments made  for  giving  effect 
to  the  wife's  equity  to  a  set- 
tlement, as  to  which,  the 
equity  being  confined  to  the 
wife  and  her  issue,  the  course 
of  the  Court  has  been  to  insert 
an  ultimate  trust  in  default  of 
issue  (by  any  marriage,  see 
Walsanx.  Marshall,  17  Bear. 
365;  SpireU  v.  Willows,  L. 
E.  4  Ch.  Ap.  408,  411),  for 
the  wife,  if  she  should  survive, 
and  in  the  alternative  event 
for  the  husband,  or  his  as- 
signees, general  or  particular 
(see  Carter  v.  Taggart,  1  De 
G.  M.  &  O.  286,  overruling 
the  decision  of  V.-C.  Parker, 
reported  5  De  G.  <&  Sm.  49 ; 
and  see  also  Watson  v.  Mar- 
shall, ubi  supra ;  Bagshaw  v. 
Wmkr,  5  De  G.  &  Sm.  466  ; 
Omt  V.  Harris,  10  Hare,  384; 
Ward  V.  Taiss,  1  Dr.  &  Sm. 
80  ;  Duncambe  v.  Oreenacre, 
29  Beav.  578;  Re  SuggiWs 
TrusU,  L.  R.  3  Ch.  Ap.  215  ; 

in  all  of  which  cases  the  ulti- 
▼or.,  iir. 


mate  trust  was  as  abovestated), 
or  according  to  other  recent 
cases  for  the  husband  or  his 
assignee  whether  he  should 
survive  or  not  (see  Spirelt  y. 
WilUnvs,  L.  E.  1  Ch.  Ap.  520, 
4  Ch.  Ap.  407  ;  Re  Smith's 
Trusts,  Weekly  N.  1867,  283; 
Oroxton  v.  May,  Weekly  N. 
1870,  18).  On  the  general 
subject  of  a  married  woman*s 
equity  to  a  settlement,  see 
ante,  vol  ii.  p.  115  note  ;  and 
the  notes  to  Murray  v.  Lord 
ElibanJc,  in  Lead.  Cas.  Eq.  3rd 
ed.  vol.  i.  pp.  402  et  seq.  In 
addition  to  the  authorities 
there  cited,  the  following  may 
be  noticed — as  to  the  amount 
to  be  settled.  Re  Wilson,  1 
Jur.  N.  S.  569  ;  Ra  SuggitPs 
Trusts,  ubi  sup. ;  Spirett  v. 
Willows,  12  W.  E.  734 ;  Re 
Smith's  Trusts,  ubi  sup. — as  to 
the  frame  of  the  settlement, 
Spirett  V.  Willows,  L.  E.  4 
Ch.  Ap.  407  (see  the  analysis 
of  the  settlement,  p.  411) ; 
Re  Smith's  Trusts,  ubi  sup. ; 
— wife's  consent  in  Court  can- 
not be  taken  until  the  actual 
sum  payable  to  her  is  known, 
though  it  be  clear  that  the  sum 
must  be  one  of  two  amounts, 

o 


*  Ultimate  trusts 
in  settlemeDts 
for  giving  effect 
to  wife's  equity 
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settle  other  and 

fj/^^^     property  of 
^         -  ^  -.vif e. 


*  Ultimate  trusts 
in  settlements 
made  pursuant 
to  executoiy 
directions. 


settlements:^^ ^  0e^  /pT^J'j- 

Settlements  upon  mamagAfrequently  contain  an^y,  ^^^^ 
agreement  to  settle  other  existmg  ancf^eM^cquirM^^v' 


and  she  be  willing  to  consent 
to  the  payment  of  the  larger, 
MozB  V.  Bunlapf  29  L.  J.  Gh. 
39  ;  (see  the  prior  authorities, 
2  Lead.  Cas.  Eq.  426)— wife's 
consent  in  Court  necessary  to 
payment  to  her  personally, 
Matve  V.  Heaviside^  7  Jur. 
N.  S.  817 ;  Oibbons  y.  KiihBy, 
id.  1298  ; — fund  representing 
past  income,  divided  between 
husband  and  wife.  Watts  r. 
Shrimpton,  21  Bear.  97  ; — ^as 
to  what  amounts  to  a  reduc« 
tion  into  possesion  by  the 
husband,  Pringle  v.  Fringh, 
22  Beay.  631  ;  Hamilton  v. 
Mills^  29  Beav.  193; — assign* 
ment  by  deed  acknowledged 
of  mortgage  debt  due  to  wife 
held  effectual  as  against  her, 
Williams  v.  Cooke,  4  Giff.  348, 
— effect  of  divorce  interyening 
before  final  decree  for  settle- 
ment, Eeat?i  V.  LewiSf  13  W. 
R.  129  (and  sec  Ee  Ford,  32 
Bear.  621;  Johnson  y.  Lander, 
L.  ».  7  Eq.  228);— equity 
lost  by  fraud  committed  by  wife. 
Be  LmKs  Trusts,  L.  R.  4  Ch. 
Ap.  691 ; — equity  not  barred 
by  the  fund  having  been  ex- 
pressly excepted  out  of  wife's 
marriage  settlement,  Spirett  v. 


Willows,  3  De  0.  J.  &  S.  293; 
and  see  Brooke  v.  ffiekes,  12 
W.  R.  703— wife  not  entitled 
to  a  settlement  as  against  her 
own  antenuptial  creditors, 
Barnard  v.  Ford,  L.  B.  4  Ch. 
Ap.  247. 

*  Nor  is  there  much  more 
analogy  between  the  ultimate 
trusts  in  marriage  settlements 
and  those  limited  by  settle- 
ments made  pursuant  to  direc- 
tions in  wills  or  other  exe- 
cutory trusts  for  that  purpose; 
as,  in  the  latter  class  of  settle- 
ments, the  directions  to  be 
carried  into  effect  (subject, 
however,  to  the  particular 
rules  attaching  to  executory 
trusts,  see  Lord  Oknorcht/  v. 
Bosville,  Cas.  Temp.  Talbot, 
3 ;  8.C.\  Lead,  Cas.  Eq.  1, 
and  notes),  must  of  course 
govern  the  frame  of  the  settle- 
ment. In  Stanley  v.  Jackman, 
23  Beav.  460,  where  there 
was  a  trust  deed  containing  a 
direction  to  settle  the  share  of 
a  daughter  upon  her  and  her 
issue  so  that  it  might  not  be 
liable  to  the  debts,  &c,,  of  her 
husband  during  her  lifetime, 
it  was  considered  that  the 
object  was  to  give  the  daughter 
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property  of  the  wife,  the  general  object  of  which  is 
to  prevent  her  property  fix)m  passing  to  the  hus- 
band, and  to  impress  upon  it  the  trusts  of  the 
settlement.  The  frame  of  clauses  of  this  description 
is  a  matter  of  some  nicety,  and  their  operation  not 
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the    fullest    possible  control 
oyer  the  fand,  subject  to  the 
interest  of  the  issue;  and  that 
the  terms  of  the  settlemeut 
should  be  for  the  daughter  for 
life,  for  her  separate  use,  with- 
out power  of  anticipation,  and 
after  her  death  for  her  issue, 
as  she  should  appoint,  and  in 
default  of   appointment,  for 
her  issue  living  at  her  death, 
per  stirpes ;  and  if  no  issue, 
as  she  should  by  will  appoint, 
and  in  default,  for  her  abso- 
lutely.   See,  also,   Sir   John 
RomilltfB  obscryations  in  Fin- 
dan  y.  Findon,  24  Beay.  85  ; 
ZochY.Bagleyyh.  E.  4  Eq.  122. 
*    The   settlements    sanc- 
tioned    by    the     Court     of 
Chancery  upon  the  marriage 
(with  proper  consent)  of  its 
wards,  or  under  18  &  19  Vic. 
c.  43  (enabling  infants,  with 
the  approbation  of  the  Court, 
to  make  binding  settlements 
on  marrii^e)  afford  a  better 
criterion  of  the  practice.    In 
Hxese  settlements  the  initiative 
comes  from  the   parties    or 
their  friends,  and  the  actiye 


interference  of  the  Court  is 
usually  confined  to  keeping 
them  within    the    limits    of 
what  it  considers   expedient 
and  suitable  to  the  circum- 
stances, and  of  deciding  in 
case  of  a  difference  of  opinion. 
The  ultimate  trusts  in  settle^ 
mentsof  personal  estate  framed 
under  the  superintendence  of 
the  Court,  are  it  is  believed, 
according  to  ordinary  practice 
similar  to  those  in  use  in  other 
cases,  namely,  as  to  the  hus- 
band's property,  for  him  abso- 
lutely, and  as  to  the  wife's, 
for  her  if  she  survive,  and  if 
not  for  her  testamentary  ap- 
pointeesy  and  in  default    of  ^UltiinatetniBta 
appointment  for  her  statutory  ^y  cf^'^oT*' 
next  of  kin,  so  as  to  exclude  Chanceiy  upon 
the  husband/and  children.^} In  JJi^J^^  ^ 
specifying  this  as  the  noiiaal 
frame  of  ultimate  trust,  it  is, 
of  course,  not  meant  to  imply 
that  deviations  from  it,  some- 
times founded  on  the  circum- 
stances or  situation,  sometimes 
on  the  wishes  of  the  parties, 
are  by  any  means  uncommon.. 
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Effect  of  its 
being  framed  as 
an  agreement 
and  declaration. 


Operation  when 
the  covenant  is 
by  the  husband 
alone. 


unfrequently  gives  rise  to  difficult  questions.  It  is 
therefore  proposed  to  examine  the  recent  autho- 
rities bearing  upon  tliis  sul3Ject,  and  to  add  some 
observations  on  the  structure  of  such  clauses. 

In  the  forma  used  in  this  collection,  the  clause  in 
question  is  framed  as  an  agreement  and  declaration, 
and  therefore  operates  (as  is  in  general  the  inten- 
tion) as  the  covenant  both  of  the  husband  and  of 
the  wife  to  carry  the  agreement  into  effect  so  far 
as  according  to  the  tenor  of  the  agreement  it  is  to 
be  performed  by  them  respectively  (e).  Where  the 
covenant  is  by  the  husband  alone,  the  wife  is  not 
bound  by  it,  and  hence  it  will  not  attach  to  her 


separate  estate  (over  which  the  husband  has   no 
con^ol)  (/),  or  to  her  reversionary  interests  when 


ConstraGtion  of 
declaration. 


(e)  "It  appears  to  me  that, 

is 
hereby  further  agreed  and 
declared '  operate  thus  :  thej 
operate  to  sho^Y  that  what  is 
comprised  in  the  clause  of 
which  these  words  are  the 
commencement,  is  what  all 
parties  intend  and  agree  shall 
be  done;  and  whatever  you 
find  in  the  clause  is  agreed  to 
be  done  by  any  given  party,  it 
is  an  agreement  that  that 
party  is  to  do  it :  bnt  the 
party  who  is  to  do  the 
thing  is  the  person  who  is 
alone  bound  to  perform  that 
agreement."  Per  Kinderaleyj 
V,-C,  in  Bamsden  v.  Smith,  2 


Drew.  307,  308.  See  also  the 
same  Judge's  observations  to 
the  like  eflfcct  in  Toianshmdx, 
Hairotvhy,  4  Jnr.  N.  S.  354, 
355 ;  Willovghby  v.  MiddUion, 
2  Johns.  &  H.  344,  354. 

(f)  Douglas  v.  Congreve,  1 
Keen,  423;  Trovers  Y.Travers, 
2  Beav.  179  ;  Brury  v.  Scoii, 
4  Ton.  &  Col.  2G4  (in  which 
the  question  arose  after  the 
death  of  the  wife  on  the  title 
to  a  fand  bequeathed  to  her 
for  her  separate  use,  bnt 
which  she  had  not  actually 
received,  and  which  on  her 
death  devolved  on  the  hus- 
band) ;  Ramsdm  v.  Smith,  2 
Drew.    298 ;    Hammond    v. 
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not  reduced  into  possession  during  the  coverture  (gr) ; 
but  as  to  the  wife's  interest  in  real  estate,  or  in 
money  subject  to  be  invested  in  land,  which  cannot 
during  the  coverture  be  dealt  with  otherwise  than 
with  the  concurrence  of  the  husband,  he  will  be 
precluded  from  giving  his  concurrence  for  any  other 
purpose  but  that  of  effectuating  the  settlement ;  and 
hence,  where,  the  wife  being  an  infant,  there  was  a 
covenant  for  the  settlement  of  her  after-acquired  real 
and  personal  estate,  the  Court  refused  to  accede  to  a 
petition  for  payment  out  of  Court  to  her,  or  to  her 
husband  with  her  consent,  of  the  proceeds  of  land 
descended  to  the  wife  which  had  been  taken  by  the 
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Hamnumdy  19  Beav.  29  ;  Oray 
v.  Stuart,  2  Giflfl  398  ;  Oata- 
her  V.  Eet/nardson,  13  W.  R. 
487.  In  Brooks  Y.Keiihf  1  Dr. 
&  Sm.  462,  the  coTenant  was 
for  the  settlement  of  all  pro- 
perty devolving  ^n  the  wife  so 
far  as  the  hnshand  should  be- 
come interested  therein ;  and 
the  qualification  was  held  to 
exclude  property  settled  to 
the  wife's  separate  use.  In 
Hammond  v.  Hammond,  ubi 
sup^  the  settlement  con- 
tained a  recital  that  it  had 
been  agreed  that  all  property 
devolving  on  the  wife  or  the 
husband  in  her  right,  during 
the  coverture,  above  a  certain 
Talue  should  be  settled,  but 
in  the  operative  part  the  hus- 


band  only  was  made  to  cove- 
nant with  the  trustees,  and 
solely  in  respect  of  his  own 
acts.  It  was  held  that  the 
recital  must  be  read  and 
governed  by  the  covenant. 
See  also  as  to  variances  be- 
tween the  recital  and  covenant, 
Young  v.  Smith,  L.  R.  1  Eq. 
180,35  Beav.  87;  WtUoughby 
V.  MiddUton,  2  Johns.  <&  H. 
344 ;  Rb  NeaVs  Trusts,  4  Jnr. 
N.  S.  6 ;  Maclurean  v.  Lane, 
5  Jur.  N.  S.  56,  7  W.  R.  135. 
{g)  Kenrkk  v.  Reid,  1  Jur. 
N.  S.  897,  S.  C,  24  L.  J. 
Ch.  803 ;  Cramer  v.  Moors,  3 
Sm.  &  Gif.  141.  The  grounds 
of  the  judgment  in  the  last 
mentioned  case  are  rendered 
somewhat  ambiguous  by  the 
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Ixmdon  Dock  Company  ;   holding  that  the  money 

could  not  be  treated  as  real  estate  for  the  purpose 

of  avoiding  the  covenant  of  the  husband,  and  as 

personal   estate   for  the   purpose   of  avoiding   the 

necessity  of  the  wife  taking  such  steps,  with  the 

consent  of  the  husband,  as  would  be  necessary  for 

the  purpose  of  obtaining  possession  of  it,  if  it  were 

ExpresBioM        in  truth  land  (A).    Where  the  clause  was  in  form  an 

covenant  wiu  be  agreement  and  declaration  and  a  covenant  by  the  hus- 

by  husband        band  thxit  he  would  convey  or  concur  with  the  wife  in 

^""Lli  i^  conveying  to  the  trustees  upon  the  trusts  of  the  settle- 

^^  ment,  it  was  considered  that  inasmuch  as  there  was  no 

act  covenanted  to  be  done  by  the  wife,  the  covenant 

was  that  of  the  husband  alone,  and  was  therefore 

within  the  principle  that  the  husband's  covenant  does 

not  bind  the  wife's  separate  estate  (^) ;  but  where  there 


circnmstaiiee  that  no  one  with- 
in the  marriage  consideration 
was  entitled  to  take  advantage 
of  the  coTenant  of  the  hus- 
band (who  was  dead)  except 
the  wife  herself,  and  she 
claimed,  not  under  it,  but 
paramount  to  it. 

{h)  Ex  parte  Blahs,  16  Beav. 
468.  The  doctrine  followed 
was  that  which  governs  the 
effect  of  an  agreement  upon 
marriage  to  settle  the  real 
estate  of  a  female  infant,  as 
laid  down  by  Lord  Thurlow  in 
Dvmford  v.  Lane^  1  Bro.  C.  0. 
115,  and  adopted  by  Lord 
Eldon  in  Milner  v.  Lord  Hare- 


tcood^  18  Ves.  275.  In  Sb 
DanieTs  Trusty  18  Beav.  309, 
in  which  also  the  wife  was  an 
infant,  the  covenant  was  con- 
stmed  as  being  for  the  settle- 
ment of  the  wife's  personal 
estate  at  all  events,  and  of  her 
vesi.  estate  if  she  shonldconsent. 
(i)  Bamsden  v.  Smilh,  2 
Drew.  298.  The  authorities 
bearing  upon  the  case  were 
reviewed,  and  the  effect  of 
clauses  in  the  form  of  an 
agreement  and  declaration  dis- 
cussed. The  rule  elicited  by 
the  Court  is  cited  supra,  p. 
196  note  (e).  The  like  view 
was  taken  in  Kenrkh  r.  BM^ 
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was  an* agreement  and  declaration  and  a  covenant 
by  the  fiusband  that  any  personal  estate  devolving 
upon  the  wife,  or  upon  him  in  her  right,  should  he 
t'ixifisf erred  by  all  proper  parties  to  the  trustees,  it 
was  considered  that  upon  that  frame  of  the  clause, 
the  wife  was  a  covenanting  party,  and  hence  that  a 
reversionary  interest  devolving  upon  her  but  not 
reduced  into  possession  during  the  life  of  the  husband 
was  bound  (A;).  In  the  forms  used  in  this  collection 
the  agreement  and  declaration  is  in  substance  that 


1  Jur.  N.  S.  897,  24  L.  J.  Ch. 
803,  in  which  there  was  a 
declaration  and  agreement, 
and  corenant  by  the  husband, 
that  after-acquired  estate  of 
the  wife  should  &d  and  remain^ 
and  that  he,  the  husband, 
would  suffer  it  to  he  and  remain, 
on  the  trusts  of  the  settlement, 
and  would  assign,  and  join 
with  the  wife  in  assigning  the 
same  to  the  trustees  upon 
those  trusts. 

(*)  Butcher  v.  Butcher,  14 
Beay.  222 ;  and  see  Willoughhy 
Y.  Middhion,  2  Johns.  &  H. 
344 ;  Campbell  y.  Bainbridge, 
L.  R.  6  Eq.  269.  In  Butcher 
V.  BtUeheTyihQ  Court  observed 
that  the  usual  practice  of 
conyejancers  was  to  make  the 
intended  husband  alone  cove- 
nant. This  observation  does 
not  appear  to  be  well  founded. 

In  Ro  Mainwaring's  Settle- 
ment, L.  B.  2  Eq.  487,  the 


settlement  contained  an  as- 
signment by  the  wife  of 
her  present  and  future  pro- 
perty. Under  a  will  and 
codicil  a  sum  of  money  was 
bequeathed  to  the  trustees  of 
the  settlement  upon  the  trusts 
thereof,  and  by  a  subsequent 
codicil  the  testator  directed 
that  before  paying  over  the 
legacy  to  the  trustees  of  the 
settlement^  any  part  thereof 
required  by  the  wife  might  be 
paid  to  her  for  her  separate 
use.  In  favour  of  the  obvious 
intention  that  the  part  of  this 
legacy  required  by  the  wife 
should  not  follow  the  same 
destination  as  the  rest,  it  was 
held  that  the  wife  was  en- 
titled thereto  for  her  separate 
use  discharged  from  the  cove- 
nant. The  grounds  of  this 
decision,  which  in  effect  put 
a  construction  upon  the  ope- 
ration of  the  wife's  contract, 
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As  to  range  of 
clause  for  settle- 
ment of  after- 
acquired  pro- 
perty. 


the  husband  and  wife,  and  all  other  necessary 
parties,  will  convey  and  assure  to  the  trustees  (Z). 
'  A,  to  the  propel  Arming  the  subject  uJ^r  of 
the  agreement  it  is  in  this  collection  made  to  apply 
to  all  real  or  personal  property  (above  a  certain 
minimum  value  accruing  at  one  time  and  from  one 
source  (m)  )  which  the  wife  is,  or  she  or  her  husband 
in  her  right  may,  during  the  coverture,  become  seised 


Duties  of  trus- 
tees under  core* 
nants  for  settle- 
ment of  after- 
aoquiied 
property. 


by  reference  to  the  intention 
of  a  stranger  to  the  contract, 
appears  to  the  writer  to  be  far 
from  satisfactory.  The  case 
of  estates  for  life  and  annui- 
ties referred  to  in  the  judg- 
ment (and  see  p.  216  infra,) 
which  are  excluded  from  the 
scope  of  the  covenant  by  re- 
ference to  what  is  assumed 
to  be  the  reasonable  and  pro- 
bable intention  of  both  parties, 
seems  to  rest  on  different 
grounds.  They  rather  come 
within  the  principle  on  which 
it  has  been  considered,  (see 
Brooks  y.  Keith,  1  Drew.  & 
Sm.  462,  464  ;  Coventry  y. 
Coventry,  32  Beay.  614)  that 
the  covenant  for  settlement 
does  not  apply  where  there  is 
a  clause  of  forfeiture  on  aliena- 
tion, or  a  restriction  on  anti- 
cipation. 

(0  As  to  the  duties  of  trus- 
tees under  a  covenant  for  the 
settlement  of  after-acquired 
property,  some  important  ob- 


servations were  made  by  the 
Lord  Justice  Turner  in  Ez 
parte  Oeaves,  8  De  6.  M.  & 
G.  291,  see  p.  309.  His  Lord- 
ship expressed  his  opinion 
that ''  a  new  trustee  under  a 
settlement  containing  such  a 
covenant^  was  entitled  to  as- 
sume that  everything  had 
been  duly  attended  to  up  to 
the  time  of  his  becoming 
trustee;"  and  that,  as  re- 
garded funds  falling  in  during 
his  trusteeship,  he  ought  not 
to  be  charged  ''simply  for 
not  making  inquiries,  when 
there  was  nothing  to  lead  him 
to  suspect  that  some  fimds 
had  fallen  in  which  were, 
liable  to  the  trust.  A  trustee 
could  not  go  on  making  in- 
quiries from  day  to  day 
whether  any  property  had 
fallen  in  which  the  husband 
was  bound  to  settle." 

(m)  In  Ee  Hooper'e  Trusts^ 
11  Jur.  N.  S.  479,  the  words 
"  at  any  time,"  were  construed 
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or  possessed  of,  or  entitled  to,  or  acquire  an  absolute 
power  of  disposition  over,  for  any  estate  or  interest  in 
possession,  reversion,  remainder  or  expectancy,  with 
the  exception  of  jewels,  furniture,  plate,  and  other 
articles  of  that  description,  as  to  which  it  may  be 
assumed  that  they  are  not  in  general  intended  to  be 
converted  into  money,  or  to  be  settled  in  the  way  of 
successive  trusts  (n),  but  to  which  the  clause  annexes 
the  character  of  separate  estate  by  declaring  that  they 
shall  belong  to  the  wife  for  her  separate  use.  Property 
belonging  to  or  devolving  on  the  wife  for  her  separate 
use  is  also  sometimes  excepted  (o) ;  but  an  exception 


as  eqaivalent  to  ''at  any  one 
time    and    from     any     one 
sonrce,"    and    the    covenant 
was    therefore    held   not    to 
apply  to  two  8Qms  separately 
less  than,  bnt  jointly  exceed- 
ing   the    specified    amount, 
ifhich    accrued  at  the  same 
time  bnt  under  different  titles 
{see  ^iBoBotver  y.8mith^,  B.1 1 
Eq.279).  Bnt  inRe  Mackenzie's 
SettUment,  L.  B.  2  Oh.  Ap.  845, 
where  the  covenant  comprised 
the  wife's  present  as  well  as 
future  property,  it  was  con- 
sidered that  as  regards  pro- 
perty to  which  she  was  entitled 
at  the  time  of  the  marriage, 
the  aggregate  amount  of  the 
whole,   and  not  the  present 
value  or  the  amount  of  each 
separate  fund,  must  be  taken. 
"When  part  of  the  property  is 
not  capable  of  being  settled, 


and  is  therefore  not  within 
the  covenant,  it  is  not  to  be 
taken  into  account  in  com- 
puting the  value  ;  Forster  v. 
Davise,  4  De  G.  F.  &  J.  133. 

{n)SeeWilloughbyY.Middle'  yn  ^2  ^ y  ^ 
ton,  2  Johns.  &  H.  344,  where 
it  was  held  that  no  exception 
could  be  implied  as  to  such  pro- 
perty, however  inappropriate 
the  disposition  might  be. 

(o)  See  Coventry  y. Coventry , 
32  Beav.  612  ;  Whiiyreave  v. 
Whityreave,  33  Beav.  582. 
It  may  be  proper  in  some 
cases  to  except  savings  from 
the  wife's  separate  estate, 
though  the'  amount  of  these 
accruing  at  one  time  and  from 
one  source,  would  rarely  reach 
the  prescribed  minimum  limit. 
See,  however,  as  to  savings 
fr*om  separate  estate,  Huylk/ee 
V.  Joneiy  32  L.  J.  Ch.  487. 
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of  such  property  is  open  to  the  objection  of  leaving 
the  wife  exposed  to  maxital  influence,  and  the  sepa- 
rate use  does  not  exclude  the  husband's  right  as  ad- 
ministrator to  her  personal  estate  if  she  dies  without 
disposing  of  it{p).  The  lowest  sum  to  be  settled  is 
commonly  fixed  at  200Z. ;  but,  except  in  the  case 
of  the  originally  settled  property  being  very  small, 
and  of  the  parties  being  in  narrow  circumstances, 
this  is  an  inconveniently  low  limit,  and  the  sum  of 
5001.  might  in  most  cases  be  substituted  for  it  with 


advantage.  As  to  reversionary  or  contingent  mte- 
rests,  the  sum  named  has  reference  to  the  value  of  the 
property  itself,  and  not  to  the  present  value  of  the 
wife's  interest  therein  at  the  time  of  its  accruer  (q). 
The  object  of  the  clause  being  to  secure  the  pro- 
perty for  the  benefit  of  the  wife  and  children  to  the 
exclusion  of  the  marital  rights  of  the  husband,  it 
should  be  confined  to  property  accruing  during  the 
coverture,  or  at  furthest  during  the  life  of  the  hus- 
band. In  several  cases  in  which  the  words  "  during 
the  coverture^'  were  omitted,  the  covenant  has 
nevertheless,  in  favour  of  the  presumed  intention, 
been  restricted  to  that  period  (r). 


{p)  See  supra  p.  106.  The 
**  Married  Women's  Property 
Act,  1870"  (33  &  34  Vict. 
c  93),  which,  in  some  cases, 
annexes  to  the  property  of 
married  women  the  charac- 
ter of  separate  estate,  would 
have  the  eflPSect  of  enlarging 
the  scope  of  an  exception  of 
this  description. 


(q)  See  JRe  Mackenzie's  Set-  , 
tlement,  L.  E.  2  Ch.  Ap,  345. 
The  question  whether  in  esti« 
mating  the  value  a  deduction 
should  be  made  for  succession 
duty  and  costs  was  also  raised 
but  not  decided. 

(r)  See  Dickmsoft  v.  DiU- 
wyn,  L.  B.  8  Eq.  546,  and 
the  prior,  cases  there  cited ; 
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As  to  the  property  above  the  prescribed  limits  Questions  of  con- 

,      ,  ,     ,       stmction  fts  to 

and  not  of  the  excepted  description,  the  clause  is  in  what  ia  witun 
this  collection  so  framed  as  to  include  every  interest  settlement  of 
of  the  wife  existing  at  the  time  of  the  marriage  or  property, 
acquired  during  the  coverture,  whether  in  possession 
or  reversionary,  and  whether  vested  or  contingent. 
Many  questions  have  arisen  on  the  extent  of  clauses 
of  this  description,  which  it  is  the  object  of  this  com- 
prehensive lanffuao:e  to  avoid.     In  a  case  in  which  Property  beiong- 

■^  e>      o  ing  to  the  wife 

the   covenant  was  for  the  settlement  of  anV  per-  at  the  time  of 

"the  settlement. 

sonal  estate  to  which  the  wife  should  become  en- 
titled, it  was  held  that  a  sum  to  which  the  wife  was 
absolutely  entitled  at  the  date  of  the  settlement, 
but  which  had  escaped  notice  at  the  time,  was  not 
comprised  (s),  A  similar  decision  was  come  to 
where  there  was  a  covenant  to  settle  such  personal 
estate  as  shouldy  during  the  life  of  the  wife,  become 


vested  in  or  accrue  to  her,  or  as  should  be  assign- 
able by  the  husband  and  wife,  or  either  of  them, 
and  where  the  subject  matter  of  the  contest  was  the 
share  of  the  wife  in  real  estate  subject  to  a  trust  for 
sale,  but  not  actually  sold  at  the  date  of  the  settle- 
ment (t) ;  and  where  there  was  a  covenant  for  settle- 
m.ent  of  all  such  estate  as  the  wife  during  the  coverture 
should  become  possessed  of  or  entitled  tOy  it  was  held 
that  her  share  in  the  residuary  estate  of  her  father 

Carter  v.  Carter,  ib.  551.    In  G.  &  Sm.  257. 

both  these  cases  the  question  {t)  Hoars  y,  ffornly,  2  You. 

arose  as  to  property  acquired  &  Col.  C.  C.  121.     The  deci- 

l)jthe  wife  under  the  husband's  sion  turned,  to  some  extent, 

will.  upon  circumstances  special  to 

(s)  Otter  V.  Melvilly  2  De  the  case. 


^:^:   "* 

^        A         y^^ 


c  ^  ^ 
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(which  at  the  time  of  the  maxriage  had  been  wound 
up),  and  also  a  moiety,  vested  in  her  in  possession 
at  the  time  of  the  marriage,  of  a  leasehold  house  (as 
to  which,  indeed,  there  could  be  little  doubt)  were 
not  bound  by  the  covenant  (u).  On  the  other 
hand,  in  a  case  in  which  the  wife  was  possessed  of 
stock  and  shares,  and  the  former  alone  was  spe- 
cifically settled  upon  her  marriage,  but  there  was  a 
covenant  for  settling  property  which  she  or  the  hus- 
band in  her  right  should  become  entitled  to  during 
the  marriage,  it  was  held,  that  the  title  to  the  shares 
accruing  to  the  husband  by  virtue  of  the  marriage 
came  within  these  words  and  was  bound  by  the 
settlement  {x).  In  another  case,  under  the  will  of  the 
wife's  father,  a  fund  stood  settled  at  the  time  of  the 
marriage,  in  trust  for  the  wife  for  life,  remainder  to 
her  issue,  and  in  default  of  issue,  to  her  absolutely, 
and  the  covenant,  which  was  by  the  husband  alone, 
was  for  the  settlement  of  any  property  which  the 
wife,  or  the  husband  in  her  right,  should,  during  the 
coverture,  succeed  to  the  possession  of  or  acquire ; 
there  was  no  issue  and  the  husband  survived  ;  and 
under  these  circumstances  it  was  held,  that  the 


(w)  Wilton  V.  Colvin,  3  Drew. 
617.  The  prior  cases  are 
reviewed  in  the  very  carefally 
reasoned  judgment;  and  see 
the  observations  at  p.  623,  as 
to  the  different  senses  in  which 
the  word  possessed  is  nsed  in 
legal  language ;  and  at  p.  624, 
as  to  the  meaning  of  the 
words     *' shall    become    en- 


tided.*'  See  also  Be  Broume's 
Will,  L.  R.  7  Eq.  231,  where 
the  question  related  to  Irish 
tontine  debentures,  which  at 
the  date  of  the  settlement  were 
outstanding  in  trustees,  but 
in  which  the  wife  had  a  present 
interest. 

(2;)  James  \.  Durante  2  Beav. 
177.    ^z^7-vw^  >,     ^/%<— 
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husband's  right,  which  became  complete  upon  the 
death  of  the  wife  (y),  had  its  inception  by  the 
marriage,  and  was  therefore  bound  by  the  cove- 
nant (z).  This  case  involved  the  double  question, 
whether  the  husband's  interest,  if  considered  as 
acquired  by  the  maniage,  could  be  properly  treated 
as  future,  and,  if  considered  as  accruing  on  the 
wife's  death,  could  be  properly  treated  as  acquired 
during  the  coverture ;  and  the  difficulty  was  got 
over  by  connecting  the  inchoate  with  the  complete 
title.  But  the  principle  of  construction  acted  upon 
in  the  two  last  mentioned  cases,  which  treats  the 
words  of  futurity  as  satisfied  by  the  circumstance 
that  the  husband's  marital  right  accrues  upon  the 
marriage,  so  as  to  bring  property  belonging  to  the 
wife  at  the  date  of  the  settlement  within  the  opera- 
tion of  the  covenant  (and  which  would  probably  be 
susceptible  of  extensive  practical  application),  has 
been  disapproved  of  in  subsequent  cases.  Thus  in 
a  case  (a)  in  which  the  covenant  was  for  the  settle- 


/^ CZ  2. 


r*4¥^^  /)r*-o-*j 


IX  cTh 


y^\ 


/^C^u^//A 


V 


(y)  The  title  of  the  hus- 
band  Bnrviying  his  wife  to  her 
reversionary  interest,  does  not 
depend  on  his  taking  ont  ad- 
ministration; and  hence,  where 
the  hnsband,  having  survived 
the  wife,  became  bankrupt,  and 
died  in  the  lifetime  of  the 
tenant  for  life  without  admi- 
nistering to  the  wife,  and  after 
his  death  the  fand  was  received 
by  a  person  as  administrator 
both  of  the  husband  and  wife. 


the  assignees  in  bankruptcy  of 
the  husband  were  held  entitled 
to  recover  the  fund  from  the 
administrator.  Drew  v.  Long^ 
22  L.  J.  eh.  717. 

(«)  Graff  ley  v.  Humpage^  1 
Beav.  46,  affirmed  on  appeal, 
3  Jur.  622. 

{a)  Archer  v.  Kelly,  1  Dr. 
&  Sm.  300.  See  the  very  per- 
tinent observations  of  the 
Vice-Chancellor  at  pp.  306-7. 
As  there  pointed  out,  the  case 
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ment  of  any  property  to  which  the  husband  and 
wife,  or  either  of  them  in  right  of  the  wife,  should 
"  become  entitled  during  the  coverture,"'  Vice-Chan- 
cellor Kindersley  refused  to  adopt  the  reasoning  in 
James  v.  Durant  and  Grafftey  v.  Ilumpage,  and 
held  that  two  sums  of  stock  to  whicbL_^tho  wife  was 
absolutely  entitled  at  the  tiiae  of  the  marriage  did 
,  not  come  within  the  terms  of  the  covenant ;  and  in 
another  recent  case  a  covenant  expressed  in  sul)- 
stantially  the  same  tenns  was  similarly  eon- 
8trued(6).  The  cases  of  James  v.  Durant  and 
Grafftey  v.  Humpage^  appear  therefore  to  be  much 
shaken  in  point  of  authority ;  but  they  have  never- 
theless been  followed  in  another  recent  case(c). 
The  principle  of  these  ca^es  has,  however,  no  appli- 
cation  where  the  husband  dies  in  the  lifetime  of  the 
wife  and  before  the  fund  falls  into  possession,  and 
thereby  fails  to  acquire  a  complete  title  in  right  of 
the  wife  {d)  ;  and  where  the  settlement  was  post- 
nuptial, a  fund  to  which  the  husband  was  then 
entitled  in  expectancy  in  right  of  his  wife  con- 
tingently on  her  death  without  issue,  was  held  not 
ta  be  bound  by  a  covenant  for  the  settlement  of 


r 


of   ffoare    y.  Hornhj,  cited  {c)  lie  Hughes*  Tn4sis,   4 

sapra  p.  203,  is  also  difficult  Gif.  432.    In  that  case  the 

to  reconcile    with  James  y.  interest  was  reversionary,  and 

Durant  and  Qraffley  y.  Hum-  remained  so  until  after  the 

•page,  deterriiination^of   the  cover- 

(&)  Churchill  v.  Sheppardy  turc. 

38  Beav.   107;   and  see  Be  (d)  Atcher ley  y.  Du  Moulin^ 

Browne  s  Will,  L.  R.  7  Eq.  2  Kay  &  J.  186. 
281. 


SETTLEMENTS.  207 

property  which  should  accrue  during  the  coverture, 
the  case  being  distinguished  from  Grafftey  v.  Hwmr 
pagCy  on  the  ground  that  the  inchoate  right  of  tho 
.  husband  had  ahready  accrued,  and  the  title  to  the 
possession  could  not  accrue  till  after  the  coverture  (c). 

In  many  instances  the  question  has  been,  whether  Ab  to  property 

T        .  ,.  /.   ^  ....  ,        ,       in  which  the 

words   unportmg    a   future    acquisition    apply   to  wife  has  a  rever- 

.«  i«iii  •  /*     y  •  nonary  or 

property  in  which  the  wife  has  a  reversionary  or  contingent 
contingent  Jnterest   only  at   the   execution  of  the  J^e  of  the 
settlement,  but  which  vests  m  possession  during  the  ■'**^''"''^*- 
^overture.      Thus,  where   certain  sums  of  stock  of 
which  the  wife  was  possessed  were  settled  upon  the 
marriage,  and  there  was  a  covenant  by  the  husband 
for  settlement  of  all  property   to   which   the  wife 
should  become  entitled  during  the  coverture,  it  was 
held  that  a  sum  of  stock  to  which,  at  the  date  of 
the  settlement,  the  wife  was  absolutely  entitled  in 
reversion  expectant  upon  the  death  of  her  father, 
and  which  fell  into  possession  during  the  coverture, 
was  bound  by  the  covenant  (/)  ;  and  the  same  con- 

(«)  Bs  Wyndham^s  Trusts^  future  at    the    execution    of 

L.  K.  1  Eq.  290.  the  settlement).   This  reason- 

(/)  Blyihe  v.  Granvilb,  13  ing  was  objected  to  by  Vice- 
Sim.  190.  The  Vice-Chan-  Chancellor  KinderaUy  (in 
cellor  fonnded  his  decision  on  Wilton  v.  Colvin^  3  Drew, 
the  argument  (see  p.  198)  625, 626),  who  justlj  observed 
that  on  the  marriage  taking  that  it  would  equally  apply 
place,  the  wife  became  entitled  to  any  money  the  wife  might 
to  the  property  during  the  have  had  actually  in  possession 
coverture  (i.^.,  though  she  had  in  her  hands.  The  decision 
a  title  before,  her  title  dttrinff  however, in  Blf/ther,CfranviUe, 
'  ffie  covariure^iiCGnxed  upon  tho  may  be  supported  on  the 
marriage,  and  was  therefore  ground  that  the  wife's  interest, 


,X^ 


.c*-/*^/ 


'j##^'y»% 


-*^<i:- 


J5'  /^  /2t^  U »        struction  was  adopted  where  the  wife  waa  at  the 

JI^,^  ^^U  time  of  the  marriage  entitled  to  a  contingent  in- 
/n/^  A  -u,  *^  '•-^^^rest  in  remainder  in  real  estate,  which  fell,  into 
^  /C  <4^  .^*«*»«r>  possession  during  the  coverture ;   and  it  was  said 


/ 


; 


that  the  plain  and  natural  import  of  the  terms  of 
the  covenant  had  been  complied  with,  the  words 
"  become  entitled ''  implying  a  change  of  conditiogj 
such  as  the  change  from  a  reversioiiaiy  estate  to 
one  in  possession,  ^r  from  a  contingent  to  a  vested 
^  interest  (gr) ;  and  so  in  another  case,  as  regards  the 
wife's  vested  remainder  falling  into  possession  after 
the  marriage,  where  the  covenant  was  for  the  settle- 
/<'^*.r^  A.  4^  ment  of  any  estate  which  should  descend,  come  to, 
/T  ^jL  jL  ,fL4,^  .^^^  or  vest  in  the  wife,  or  the  husband  in  her  right,  it 
^^Ab  *^  /^^  was  considered  that  the  plain  and  rational  meaning 
A.  ^  /.^>>^^jc^^^a-^       q£  ^^  words  "  come  to  "  included  property  of  which 

the  possession  was  to  come  to  the  wife  during  the 
overture,  although  the  right  thereafter  to  possess  it 
Was  then  vested  in  the  wife  (A). 


*t' 


'    V 


thoagh  present  in  point  of 
title,  was  future  in  point  of 
enjoyment.  See  the  obserya- 
tions  of  the  same  learned 
judge  in  Arclier  v.  Kelhj,  1 
Dr.  &  Sm.  308  (called  forth 
by  some  remarks  of  Vicc- 
Chancellor  Stuart  in  Maclur- 
can  Y.  Lane^  5  Jur.  N.  S.  5C, 
7  W.  R.  135). 

ig)  Archer  v.  Kelly,  1  Dr. 
&  Sm.  300 ;  and  see  Brooks 
Y.  Keithj  ib.  462  ;   Maclurcan 


Y.  Lane,  5  Jur.  N.  S.  56,  7  W. 
R.  135.  As  to  the  import  of 
.  the  words  "become  entitled" 
see  also  Wilcox  v.  Smithy  4 
Drew.  40,  a  case  on  the  Suc- 
cession Duty  Act. 

{h)  Ex  parte  Blalce^  16  BeaY. 
463,  470.  The  cases  are  re- 
viewed in  the  judgment  of  the 
Master  of  the  Rolls.  And  see 
Spring  y.  Pride^  12  W.  R.  510, 
on  appeal  ib.  892. 
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Several  cases  have  also   occurred  in  which  the  As  to  property 

which  remains 

question  has  been,  whether  a  covenant  extending  to  revenionary 
present  as  well  as  future  property  included  pro-  t^2l' 
perty,  the  wife's  title  to  which  at  the  date  of 
the  settlement  was  reversionary  or  defeasible,  and 
which  remained  so  throughout  the  coverture.  Thus 
where  a  fund  was  held  in  trust  for  all  the  daughters 
of  a  person  Uving  at  his  death,  who  should  attain 
twenty-one  or  marry,  in  equal  shares,  and  the  settle- 
ment made  upon  the  marriage  of  one  of  the  daughters 
contained  a  covenant  by  the  husband  and  wife, 
that  if  4:hey  or  either  of  them  in  her  right  should, 
during  the  coverture,  be  or  become  entitled  to  any 
personal  estate,  it  shovM  be  forthwith  vested  in  the 
trustees  upon  the  trusts  therein  mentioned,  and  the 
husband  died  in  the  lifetime  of  the  wife's  father  ;  it 
was  considered  that,  though  the  word  entitled  might 
be  large  enough  to  include  a  contingent  interest,  it 
was  impossible  to  say  that  the  provision  in  that 
case  comprised  anything  more  or  other  than  what 
would  so  become  her  property,  as^to^jdmit  of 
being  dealt  with  upon  the  taiists  of  the  settlement ; 
it  was  very  questionable  whether  such  a  covenant 
would  comprehend  even  a  reversionary  interest :  cer- 
tainly such  a  contingent  possibility  was  not  within 
the  words  or  spirit  of  the  settlement  (i) ;  and  in 
another  case  (k)  a  covenant  for  the  settlement  of  all 

(i)  Aicherley  r.  Dti  Moulin^  tail  had  become  indefeadblj 

2  Kay  &  J.  186.  Tested  daring  the  coTertnre, 

(k)  Dering  t.  Kynaston^  L.  it  would  haye  been  within  the 

B.  6  Eq.  210.    The  qnestion  covenant,  and  if  so,  whether 

whether,  if  the  wife's  eetate  she  conid  have  been  compelled 
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InferencQi  as  to 
coDBtraction  in 
Uie  CMe  of 
propertj  to 
which  the  wife 
is  entitled  in 
posBendonor 
expectancy  at 
the  date  of  the 
aettlementi 


the  property  whatsoever  which  the  husband  and 
wife,  or  either  of  them  in  her  right  were  or  was 
then  or  should  during  the  coverture  become  seised 
or  possessed  of  or  entitled  to,  waa  held  to  include 
only  indefeasibly  vested  interests,  and  therefore  not 
to  affect  the  wife's  estate  tail  in  real  estate  in  re- 
mainder expectant  on  .  subsisting  estates  for  life 
and  in  tail,  and  which  did  not  fall  into  possession 
until  after  the  husband's  death,  such  an  interest, 
though  technically  vested,  being  liable  to  be_barred, 
and  therefore  in  substance  a  m^econtingency. 

The  result  of  the  authorities  above  noticed  ap- 
pears to  be  (though,  of  course,  anything  like  a 
general  rule  of  construction  must  be  received  with 
caution  where  so  much  must  in  each  individual 
case  depend  on  the  terms  of  the  instrument),  that  a 
covenant  for  the  settlement  of  the  wife's  after- 
acquired  property  will  not  comprise  property  vested 
in  her  in  possession  at  the  date  of  the  settlement, 
except  perhaps  in  ike  case  of  the  covenant  bebg 
that  of  the  husband,  and  applying  to  property 
acquired  by  him  in  right  of  the  wife,  in  which  case, 
according  to  some  authorities  (though  the  better 
opinion  appears  to  be  the  other  way)  the  words 
of  futurity  may  be  considered  as  applying  to  the 
interest  acquired  by  the  husband  by  the  marriage. 
As  to  reversionary  or  contingent  interests  to  which 
the  wife  is  entitled  at  the  date  of  the  settlement,  it 


to  execute  a  disentailing  deed,  ment  on  the  latter  point  See 
waa  left  undecided.  See  the  also  In  re  Fedder^  L,  R.  10 
authorities  cited  in  the  arga-     Eq.  585. 


SETTLEMENTS.  211 

may  (with  the  like  caution)  be  inferred  that  if  fall* 
ing  into  possession  during  the  coverture  they  will 
be  considered  as  after-acquired  property  within  the 
meaning  of  a  covenant  for  the  settlement  of  such 
property ;  and  that,  even  though  not  falling  into 
possession  during  the  coverture,  if  the  covenant 
comprise  property  acquired  by  the  husband  in  right 
of  the  wife,  and  if  the  husband  survive,  they  will 
(if  the  above  cited  case  of  Grafftey  v.  Humpage  (l) 
is  to  be  regarded  as  law)  be  bound  by  the  cove- 
nant /but  that  even  though  the  wife  should  join  in 
the  (Jovenant,  reversionary  or  contingent  property 
to  which  she  is  entitled  at  the  date  of  the  settle- 
ment, and  which  does  not  fall  into  possession  or 
become  vested  during  the  coverture,  wiU  not,  if  she 
survive  the  husband,  be  bound  by  the  covenant 
(supposing  it  to  be  confined  to  property  accruing 
during  the  coverture,  or  during  the  life  of  the  hus- 
band (m) ) ;  and  the  last  proposition  will  in  general 
hold  good  as  regards  contuigent  or  defeasible  inte- 
rests of  the  wife,  even  though  the  covenant  extends 
to  present  as  well  as  after-acquired  property. 

As  regards  reversionary  interests,  the  wife's  title  Aa  to  after- 
to  which  commences  during  the  coverture,  though  revereionary 
they  should  not  fall  into  possession  until  after  the 
coverture,  they  will  (in  general)  be  bound,  as  after- 

(1)1  Bear.  46>  on  app.  3  the  wife,  thongh  not  accruing 

Jnr.  642.  till  after  the  death  of  the  hus- 

(jn)  Sometimes,  by  an  inao*  band.     See   an   instance   in 

curacy  in  the  frame  of  the  S/evensY.VanVoarst^llBeAY. 

covenant^  it  is  made  to  com-  305. 
prise   all  future  property  of 

F  2 
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acquired  property  of  the  wife,  if  she  joins  in  the- 
covenant,  whether  the  husband  or  the  wife  (n)  be 
the  survivor ;  and  even  though  the  covenant  be 
that  of  the  husband  alone,  if  he  should  survive,  the 
property  will  be  bound  to  the  extent  of  the  interest 
acquired  by  him  (o). 
Frame  and  ex-         AH  thcsc  qucstions  are  determined  in  favour  of 

tent  of  covenant  '*' 

in  this  coUection.  the  covcuant  (though  possibly  not  always  in  the  way 

contemplated  at  the  time  of  the  settlement  or  after- 
wards desired,  a  result  which  cannot  be  universally 
attained  with  respect  to  a  disposition  taking  s6  wide 
a  range,  and  dealing  with  contingencies  beyond 
knowledge  or  speculation),  in  the  forms  used  in  this 
collection,  which  (subject  to  the  exceptions  above 
noticed,)  sweep  in  every  interest,  whether  in  pos- 
session or  reversion,  and  whether  vested  or  contin- 
gent (p),  to  which  the  wife  is  entitled  at  the  date  of 
the  settlement,  or  to  which  she,  or  her  husband  in 
her  right,  becomes  entitled  during  the  coverture  (q). 


(n)  Butcher  v.  Butcher,  14 
Beav.  222  ;  Dickinsm  v.  DilU 
wyfty  L.  R.  8  Eq.  546.  But 
gee  Edye  y.  Addison,  1  Hem. 
&  M.  781. 

(fi)  Toumshend  v.  Harrowby, 
4  Jur.  N.  S.  863 ;  Hughes  v. 
Young,  9  Jur.  N.  S.  376. 

{p)  The  covenant  in  these 
forms  is  to  the  effect  that  the 
husband  and  wife,  and  all 
other  necessary  parties,  will, 
as  soon  as  circumstances  will 
admit,    assure    the    property 


to,  or  cause  it  to  be  Tested 
in  the  trustees.  This  lan- 
guage is  not  within  the  rea- 
soning which  in  Atcherley  r. 
Du  Moulin,  2  Kay  &  J.  186 
(see  p.  209  supra),  led  to  the 
conclusion  that  a  contingent 
interest  was  not  subject  to 
the  oorenant. 

{q)  Now,  under  the  18  <& 
19yict.c.43  (enabling  infants, 
with  the  approbation  of  the 
Court  of  Chancery,  to  make 
binding  settlements  on  mar- 


SETTLEMENTS. 


213 


If  it  be  intended  that  any  part  of  the  wife's  pro- 
perty not  specifically  settled  should  vest  in  the 
husband  jure  mariti,  or  should  otherwise  be  ex- 
cluded from  the  operation  of  the  covenant,  this 
intention  should  be  distinctly  expressed  (r). 

When  the  covenant  was  both  by  the  husband  ^p^^"'"^'"' 
and  wife  for  the  settlement  of  property  which  fo,*^^°Je^^^ 
should  come  to  her  absolutely,  and  not  bound  by 
any  trust  or  provision  otherwise  than  for  her  abso- 
lute use/it  was  held  that  property  bequeathed  to  her 
for  her  separate  use  absolutely,  was  bound  by  the 
covenant ;  but  that  (there  being  no  trust  for  con- 
version) leaseholds  and  chattels  bound  by  the 
covenant  were  to  be  enjoyed  in  specie  and  uncon- 
verted (s).     In  a  case  in  which  not  only  there  was 


riage)  the  coTenant  may  be 
that  of  both  husband.and  wife, 
though  the  latter  should  be 
under  age.  *Bat  even  though 
the  coveuant  be  not  binding 
on  the  wife,  by  reason  of  in- 
fancy, (Willoughhy  v.  Middle- 
ton,  2  Johns.  <&  H.  344),  or 
by  reason  of  the  settlement 
being  postnuptial  {Anderson 
v.  AbhotU  23  Bear.  457),  she 
will  be  put  to  her  election 
between  the  interests  given 
her  by  the  settlement  and  her 
after-acquired  property,  so  that 
the  fonner  will  be  withheld 
in  order  to  compensate  the 
children,    or    other    parties, 


who  may  be  disappointed  by 

her  refusal  to    perform    the 

covenant  as    to    the  latter ; 

and  the  same  equity  has  been  *  wife  infant 

enforced    affainst    the    wife's  ^i^^V^^®*^  , 

^  election  under 

heir-at-law  seeking  to  claim  coVenantfor 

J,  .1  •      .    .1       settlement  of 

under  as  well  as  against  the  after-acquired 
settlement  {Brown  v.  Brown,  property. 
L.  R,  2  Eq.  481). 

(r)  As  to  the  eflPect  of  such 
an  exception  upon  the  wife's 
equity  to  a  settlement  out  of 
the  excepted  property,  see 
Sptreit  r.  Willows,  3  De  G.  J. 
&  S.  293,  cited  supra  p.  194, 
note. 

(«)  ]lfil/ordr.Feileyl7  Bea,y. 
602. 


/fl^  /^  ^  ^.J^*^ 


A^r-^-^ 
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Property  subject 
to  wife's  general 
power  of  1^ 
pointment  is  not 
within  oorensnt 
for  settlement. 


^   ^<^^^^   ^  ^  -/V!^  ^ 


settlements; 

no  trust  for  conversion,  but  there  was  an  express 
'power  of  sale  of  the  after-acquired  property,  at 
the  request  of  the  husband  and  wife,  or  the  sur- 
vivor,  and  after  their  deaths  at  tlie  discretion  of  the 
trustees,  it  was  treated  as  doubtful  whether  the 
principle  of  conversion  is  applicable  to  a  settlement, 
but  in  the  particular  case  it  was  held  that  there  was 
a  clear  right  to  the  enjoyment  in  specie  of  after- 
acquired  leaseholds  and  chattels  {t\  To  avoid 
questions  of  this  description  there  should  be  either 
an  express  trust  for  conversion  (which,  except  as  to 
objecte  of  personal  use  and  ornament,  and  aa  to  life 
interests  and  annuities,  is  believed  to  be  most 
frequently  consistent  with  the  intention),  or  an 
express  provision  for  enjoyment  in  specie,  with  a 
power  of  sale  that  can  be  made  available  if  required. 
Examples  of  clauses  in  each  of  these  forms  will  be 
found  in  the  following  collection. 

In  a  case  in  which  the  wife  assigned  all  the  pro- 
perty to  which  she  then  was,  or  to  which  she,  or 
the  husband  in  her  right,  should,  during  the  cover- 
ture, become  entitled,  upon  certain  trusts ;  and 
after  the  marriage  her  father  died  having  by  his 


(/)  Boipb  V.  Hop^i  1  Jur.  N* 
S.  770.  In  WHUwm  v.  Car- 
tety  Sug.  Pow.  8th  Ed.  App. 
945,  it  was  held  that  the  Bet- 
tlement  of  real  estate  becom- 
ing subject  to  a  coTenant  for 
setUement  upon  the  same 
trusts  as  personal  estate  as  to 
which  power  was  giyen  for 


transposing  investment8,onght 
to  contain  a  power  of  sale 
and  exchange  by  the  trustees, 
with  such  consent  as  required 
for  changing  the  investm^it 
of  the  personalty  ;  and  to  the 
like  effect^  see  Elian  y.  Elton, 
27  Beav.  634. 
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will  given  her  a  general  power  of  appointment  over 
his  residuary  estate,  which  she  exercised  by  ap- 
pointing to  her  own  separate  use  a  gross  sum  and  a 
life  annuity,  and  by  appointments  in  favour  of  other 
objects,  reserving  a  power  of  revocation ;  it  was 
held  that  the  assignment  of  future  property  neither 
created  an  obligation  to  execute  the  power,  nor  (by 
analogy  to  Holmes  v.  Coghill  {u)^  and  the  class  of 
authorities  deciding  that  the  execution  of  a  general 
power  subjects  the  appointed  fund  to  the  payment 
of  the  appointor's  debts),  intercepted  or  controlled 
the  execution  of  the  power,  and  that  it  was  there- 
fore well  exercised — ^that  the  life  annuity  appointed 
for  the  wife's  separate  use,  was  not  a  proper  subject 
for  conversion,  but  belonged  to  her  in  specie — but 
that  the  gross  sum  appointed  in  like  manner  be- 
came bound  by  the  settlement,  just  as  if  it  had 
arisen  firom  any  other  source,  and  that  the  power 
of  revocation  could  not  be  exercised  as  to  that 
sum  {x)  :  and  in  another  case,  in  which  there  was 
a  covenant  for  the  settlement  of  the  wife's  after- 
acquired  property,  and  a  fund  was  afterwards 
bequeathed  upon  such  trusts  as  she  should  appoint, 
and  in  default  of  appointment  for  her  separate  use 
for  her  life,  and  after  her  death  for  her  executors  or 
administrators,  it  was  in  like  manner  determined 

(t<)  12  Yes.  286  ;  and  see  Tolnntary  deed, 
the  recent  case  of  Patch  y.         {x)    Ewart    y.  Ewart^  11 

Share,  9  Jnr.  N.  S.  68,  32  Hare,  276.    See  this  case  ob- 

L.  J.  Gh.  185,  in  which  this  serYed  npon  in  Bamsden  y. 

doctrine  was  applied  in  faYonr  Smith,  2  Drew.  805. 
of  a  creditor  claiming  under  a 


^^    f,^^X/<c^/:V^ii^ 
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that  the  power  was  unaffected  by  the  covenant,  and 
that  the  wife  might  exercise  it  without  being  in  any 
manner  controlled  by  the  covenant ;  and  that  the 
life  interest  to  the  wife's  separate  use  was  also 
unaffected  (y).  Having  regard  to  these  authorities, 
the  covenant  is  in  the  forms  in  this  collection  (as 
already  noticed  (z) ),  expressly  extended  to  property 
over  which  the  wife  may  acquire  an  absolute  power 
of  disposition. 

The  two  cases  last  referred  to  raised  the  question, 
whether  the  wife's  Ufe  interests  were  included,  and 
in  Townshend  v.  Harrowby  (a),  it  was  observed 
that  the  Court  would  not  hold  that  the  covenant 
applied  to  a  mere  life  interest,  so  as  to  say  that  it 
must  be  turned  into  corpus,  that  each  periodical 
payment  was  to  be  capitalised,  so  that  the  tenant 
for  life  would  only  have  the  income  arising  from  its 
investment.      The  principal  of  treating  a  life  in- 


(y)  Townshend^,  ffarrowby, 
4  Jnr.  N.S.  358 ;  see  also  Bow- 
er V.  Smith,  L.  R.  11  Eq.  279, 
where  the  wife  having  after  the 
marriage  acquired  an  abso- 
lute power  of  appointment 
over  a  fond  exceeding  the 
limit  of  500Z.  named  in  the 
eoyenant,  executed  several  suc- 
cessive deeds  appointing  it  to 
her  own  separate  ose  in  sums 
of  499Z.  198.  lid.  each ;  and 
it  was  held  that  the  fund  was 
not  bound  by  the  covenant. 

(z)  Supra,  p.  201.  That 
the  covenant  would  bind  the 


property  subject  to  the  power, 
see  Sng.  Pow.  8th  ed.,  533  et 
seq.,  549  et  seq. 

{a)  Ubi  supra.  See  also 
F^e  V.  Arbuthnot,  1  De  G.  & 
J»  406,  in  which  there  was  a 
covenant  for  the  settlement  of 
after-acquired  property  ex- 
ceeding the  value  of (in 

blank),  and  on  application  to 
have  the  covenant  declared 
void  for  uncertainty,  the 
Court  expressed  an  opinion 
that  it  would  comprise  an; 
capital  sum  accruing  to  the 
covenantor,  but  not  income. 


^ 
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terest  as  excluded  has  been  applied  in  other 
cases  (6).  When  (as  in  what  may  be  considered  as 
the  regular  and  standard  form)  there  is  an  express 
trust  for  conversion,  the  course  adopted  in  the  fol- 
lowing precedents  is  to  exclude  in  terms  the  wife's 
life  interests  from  the  operation  of  that  trust,  and 
to  direct  the  accruing  payments  of  income  to  be 
applied  as  the  income  of  the  settled  fiinds;  with 
the  addition  of  a  power  of  sale  exerciseable  with  the 
consent  of  the  wife,  the  proceeds,  if  the  power  be 
exercised,  becoming  capital  In  the  other  form, 
authorising  enjoyment  in  specie,  and  giving  a  mere 
power  of  sale,  it  does  not  appear  necessary  to  pro- 
vide specially  as  to  life  interests  (c). 

It  may  seem  superfluous  to  observe,  that  where  ^  *<>  tnwtB  by 

reference  of 


^fS^ 


(J)  Duncan  v.  Cannon^  21 
Beav.  307  ;  8U  Aubyn  v. 
Eumpkreys^  22  Beav.    175 ; 

^ White    V.    Briggs^  id.    176  ; 

Forster  v.  Davies,  4  De  G.  P. 
&  J.  133,  where,  however, 
the  wife  w^  restrained  from 
anticipation. 

{e)  Reference  maj  here  be 
made  to  Edye  v.  Addison^  1 
Hem.  &  M.  781,  where  realty 
and  personalty  given  to  the 
husband  and  wife  in  joint 
tenancy  were  held  not  to  be 
within  a  covenant  for  the  set- 
tlement of  the  wife's  fhtare 
property;  Fearce  v.  OraTiam^ 
9  Jur.  N.  S.  568,  32  L.  J.  C. 
369,  in  which  a  legacy  coming 
to  the  wife  after  her  decease 
under  her  father's  will,  and 


after-acquired 

prevented  from  lapsing  by  the  P^P^y- 
33rd  section  of  the  Wills  Act, 
was  held  not  to  be  acquired 
"  daring  the  coverture"  with- 
in themeaningof  thecovenant; 
and  to  Be  Frowd^s  Settlement, 
4  N.  E.  54,  where  a  covenant 
to  settle  all  property  then 
vested  in  the  wife,  was  held  to 
include  a  fund  subject  to  a 
power,  to  which  she  was  en- 
titled in  default  of  appoint- 
ment, and  which  was  after- 
wards appointed  to  her  (a  de- 
cision which  seems  at  variance 
with  Lee  v.  Olding,  2  Jur. 
N.  S.  850,  25  L.J.  Oh.  581, 
and  the  other  authorities 
cited  supra,  p.  144,  end  of 
note  (n) ). 


^^*r 
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different  parts  of  the  settled  property  are  held  upon 
different  trusts,  and  (as  is  generally  the  case)  the 
after-acquired  estate  is  settled  by  reference,  care 
should  be  taken  to  use  such  words  of  reference,  as  will 
make  the  after-acquired  estate  follow  the  destination 
of  that  part  of  the  settled  property  to  which  it  is 
desired  that  it  should  be  annexed,  (which  will  usually 
be  that  part  which  is  brought  into  settlement  on  the 
part  of  the  wife),  but  instances  have  occurred  (of) 
in  which  this  obvious  precaution  has  been  dis- 
regarded (e). 


(d)  See    Sievens   v.    Van 

Voorsif  17  Beay.  805,  in  which 

the    after-aoqnired    property 

was  held  to  be  apportionable 

between  the  two  parts  of  the 

original  ftmd  (which  in  the 

eyent  which  happened  were 

subject  to  different  ultimate 

trosts)  ;  Hughes  y.  Tau/ngy  9 

Jnr.  N.  S.  376.  Other  questions 

on  the  construction  of  such 

referential    trusts    arose    in 

Marshall  y.  Baker^  9  Jnr.  N* 

S.  396  ;  Oaiaksr  y.  Rsynard^ 

son,  13  W.  B.  487.    In  8caU 

y.  Steward^  27  Beay.  867,  real 

estate  of  which  the  prior  owner 

*^^^^^^  had  agreed  to  grant  mining 

after-aoqnind      leases  haying  become  subject 

property.  ^  ^  covenant  for  the  settlement 

of  Aitnre  propertjron  the  same 
trusts  as  the  settled  flmds,  or 
as  near  thereto  as  the  nature 
and  t^ure  of  the  property 
would  admit  of,  the  insertion 
of  a  power  to  grant  mining 


leases  was  held  to  be  autho- 
rised. In  Mc^sUr  y.  Ds 
Croismar^  11  Beay.  184,  the 
difficulty  of  dealing  with  a 
case  in  which  after-acquired 
property,  both  real  and  per- 
sonal, was  settled  by  reference 
to  the  trusts  of  settled  per- 
sonalty, and  real  estate  had 
descended  on  the  wife,  and 
some  of  the  children  were 
aliens,  was  got  over  by  treat- 
ing  the  clause  as  executory, 
and  directing  a  sale  of  the 
lands,  and  investment  of  the 
proceeds  upon  the  trusts  of 
the  settlement. 

(e)  *The  following  are  other 
modem  cases  turning  on  the 
agreement  to  settle  after- 
acquired  property — Davmport 
y.  Bish&pp,  2  Ton.  &  Col  C.  0. 
451,  on  app.  1  Phil.  698  (speci- 
fie  performance  of  coyenant  to 
settle  after-acquired  property 
enforced  against  heir  of  wife 
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A  covenant  is  sometimes  entered  into   by  the  a*  to  covenanta 

fortheietile- 

intended  husband  for  the   settlement   of  his  own  mentofthe 

.-  husband's  after- 

future  acquired  property  (/)•    Such  covenants,  how-  acquired 

property. 


not    only  to    the  extent  of 
giving    the    husband    a  life 
interest,  but  also  as  regards 
the  interest  of  a  collateral  re- 
lative (a  niece)  of  the  wife) — 
Ex  parte  SUphentan,  3  De  O. 
M.  &  G.  969  (general  assign- 
ment of  present  and  future 
property    acquired    under    a 
specified  will    or    otherwise, 
upon  certain  tmsts,  restricted 
to  property  coming  from  the 
specified  source,  by  being  as- 
sociated with  a  general  cove- 
nant to  settle  fixture  property 
BO  as  to  be  at  the  separate 
disposal  of  the  wife ;   but  see 
He  Mamwarmgf  L.  B.  2  Eq. 
487);  Wilkmaon  t.    WiJkm- 
son,  4  Jnr.  N.  S.  47  (covenant 
in  post-nuptial  voluntary  set- 
tlement to  settle  after-acqnired 
property,  does    not    impress 
property  coming  within  the 
terms  of  the  covenant  with 
the  tmsts  of  the  settlement) — 
Jbbeisan  v.  Cfrote,  25  Beav.  17 
(covenant  to  settle  share  of 
wife,  or  husband  in  her  right, 
nnder  a  certain  will,  whereby 
the    share   was    bequeathed, 
subject  to  a  prior  life  interest^ 
to  the  wife  if  she  should  sur- 
vive the  tenant  for  life,  and  if 
not,  and  she  should  leave  a 


husband,  then  to  the  husband; 
held  not  to  bind  the  husband 
in  the  eyent  which  happened, 
of  his  taking  under  the  bequest 
by  survivorship) — Be  IhkeorCe 
Trusts,  21   Beav.  810  (hus- 
band's  life     interest    under 
covenant    for   settlement   of 
after-acquired  property  held 
not  to  pass  to  his  assignees  in 
bankruptcy,  as  regards  pro- 
perty which  after  he  had  ob- 
tained his  certificate  devolved 
on  the  wife  as  next  of  kin  of 
a  deceased  sister) — Cresswell 
V.  Dewel,  10  Jur.  N.  S.  357, 
(wife's  interest  under  the  set- 
tlement  being   reversionaiy, 
she  was  held  not  bound  by 
her  acquiescence  in  the  receipt 
by  the  husband  of  ftmd  which 
ought  to  have  been   settled 
pursuant   to  the    covenant). 
The  subject  of  agreements  for 
the  settlement  of  after-acquired 
property,  is  treated  in  Peachey, 
Settlements,  Ohap.  XYL 

(/)  On  the  subject  of  cove- 
nants for  the  settlement  of  the 
husband's  property,  see  also 
Randall  v.  Willis,  5  Yes.  262 ; 
Prebhle  y.  Boghwrst^  1  Swanst. 
809 ;  Peachey,  Settlements,  pp. 
544  et  seq. 


w- 
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ever,  when  not  confined  to  particular  property,  but 
applying  to  all  the  acquisitions  of  the  covenantor, 
are  not  only  of  an  anomalous  and  inconvenient 
character,  but  may  be  liable,  at  any  rate  where  the 
husband  is  in  trade,  to  be  avoided  by  his  creditors 
notwithstanding  the  consideration  of  marriage.  By 
Bnaetment  in       the  Bankruptcy  Act,  1869  (32  &  33  Vict,  c  71),  s. 

Bankruptcy  Act,  r     J  '  \  n 

1869.  •  91,  it  is  enacted  that  "  any  covenant  or  contract 

X^M  itv^^  ^       made  by  a  trader,  in  consideration  of  marriage,  for 
fik  IrtL  /PS)J  *^^    future    settlement    upon   or  for  his  wife    or 

^^  ^^     h\      children,  of  any  money  or  property  wherein  he  had 
#  ^     not  at  the  date  of  his  marriage  any  estate  or  in- 

terest, whether  vested  or  contingent,  in  possession 
or  remainder,  and  not  being  money  or  property  of 
or  in  right  of  his  wife,  shall,  upon  his  becoming 
bankrupt  before  such  property  or  money  has 
been  actually  transferred  or  paid  pursuant  to  such 
contract  or  covenant,  be  void  against  his  trustee 
appointed  under  this  Act ; ''  and  "  settlement "  is 
defined  to  include  any  conveyance  or  transfer  of 
property.  By  s.  125,  clause  (5)  of  the  same  Act, 
settlements,  &c,,  which  would  be  void  in  the  case  of 
a  bankruptcy,  are  made  void  in  the  case  of  a  liqui- 
dation by  arrangement  Moreover  it  would  seem 
that  a  general  assignment,  whether  by  a  trader  or 
non-trader,  of  all  his  present  and  future  property  by 
his  marriage  settlement  would  be  an  act  of  bank- 
ruptcy* 8iid  as  such  void  as  against  his  creditors  (gr). 
The  difficulties  incident  to  the  construction  and 
operation  of  covenants  for  the  settlement  of  the 
husband's  future  property,  when  unrestricted,  are 

(g)  See  Colombine  v.  Fen-     the  Bankruptcy  Act,    1869, 
hall,  1  Sm.  &  6if.  228,  and     s.  6,  clause  (2). 


■^-^      ^  "     '    **  -y^''-  .^*-^  /Uk.^-  /kyz. 
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shown  by  the  case  of  Lewis  v.  Madocks  (A)  where 
a  contract  upon  marriage  binding  all  the  husband's 
present  and  future  property  was  enforced  in  favour 
of  the  wife  against  the  heir  of  the  husband ;  but 
the  contract  was  held  not  to  bind  income  unless 
laid  up  as  capital  (i).  In  another  case  {j\  where  a 
few  hours  before  the  marriage  articles  were  exe- 
cuted for  the  settlement  of  all  the  husband's  future 
property,  and  he,  being  then  in  insolvent  circum- 
stances, shortly  after  the  marriage  took  the  benefit 
of  the  Insolvent  Act,  and  afterwards  property  de- 
scended on  him,  it  was  held  that,  as  against  the 
assignee  in  insolvency,  the  property  was  bound  by 
the  articles. 

Most  marriage  settlements  dealing  with  any  large  ^  *<>  gi^n« 

^  .  ,  ^  ,  ;  ^  .   wife  power  to 

portion  of  the  wife's  fortune  (including  in  this  term  nw^e » 8«ttie- 

1  /•TtiT  11       ™®'**  ®°  *  future 

the  aggregate  of  what  she  has  and  may  reasonably  marriage, 
expect),  and  especially  settlements  containing  a  pro- 
vision of  so  sweeping  a  character  as  the  agreement 
for  the  settlement  of  the  wife's  other  and  after- 
acquired  property,  should,  with  a  view  to  the  con- 
tingency of  the  wife's  being  left  a  widow  and 
desiring  to  marry  again,  contain  a  provision  en- 
abling her  to  liberate  a  certain  portion  of  the  trust 
funds  from  the  trusts  of  the  settlement  and  devote 
it  to  other  objects.  The  nature  and  extent  of  the 
power  so  given  may  vary  considerably.  It  may  be 
exerciseable  at  any  time  after  the  husband's  death, 
or  only  upon  a  future  marriage ;    may  apply  to  a 

(h)  8  Ves.  150 ;   S.  C.  17  supra,  pp.  216,  217.  in  which 

Ves.  48.  this  doctrine  has  been  applied. 

(»)   See    17   Ves.   65,    56.         (/)    Hardy  t.    Green,   V2 

See  also  the  cases  referred  to  Beav.  182. 


222  SETTLEMENTS. 

fixed  sum  or  share  of  the  trust  funds,  or  to  a  sum  or 
share  dependent  on  the  number  of  children  of  the 
first  marriage ;  and  may  enable  the  wife  to  direct 
the  destination  of  the  amoimt  subject  to  the  power, 
according  to  her  own  pleasure,  or  in  favour  only  of 
a  future  husband  and  the  issue  of  a  future  marriage. 
Examples  of  clauses  operating  in  these  different 
ways,  but  inserted  with  the  general  intention  of 
protecting  the  wife  from  the  exclusive  dedication 
of  her  whole  fortune  to  the  objects  within  the  con- 
sideration of  the  intended  marriage,  will  be  found 
in  the  following  collection. 

Until  recently  a  settlement  of  personal  estate 
usually  concluded  with  what  are  called  receipt  and 
trustee  clauses,  the  general  object  of  which  was  to 
invest  the  trustees  with  the  power  and  protection 
required  for  the  due  performance  of  the  trusts,  and 
to  provide  for  the  succession  of  trustees ;  but  the 
practice  as  regards  the  insertion  of  these  clauses  has 
become  considerably  modified  in  consequence  of  the 
recent  enactments  to  which  reference  has  ahready 
been  made  (k),  whereby  the  purposes  of  the  clauses 
in  question  are  for  the  most  part  sufficiently  pro- 
vided for. 
Tniste«8'  receipt       The  spccial  objcct  of  the  receipt  clause  was  (as 

has  been  already  observed  (Z)),  to  enable  payments  to 
be  safely  made  to  the  trustees,  by  dispensing  with 
the  operation  of  the  rule  which  rendered  persons 
responsible  for  the  application  of  money  paid  by 
them  otherwise  than  to  the  beneficial  owner.  The 
extent  of  and  exceptions  to  this  rule  (as  it  existed 
previously  to  the  enactments  to  be  presently  noticed) 

(k)  See  supra,  p.  13.  (/)  IbiA 
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constituted  an  important  head  of  equity,  upon  which 
it  does  not  form  part  of  the  plan  of  this  Introduc- 
tion to  enter  (m).     The  Act  of  7  &  8  Vict,  c  76, 


{m)  *  With  respect  to  the 
power  of  tmsteeB  to  sign  dis- 
charges for  purchase  money 
(the  distinctions  as  to  which 
applied  also  for  the  most  part 
to  mortgages  to  and  other 
cases  of  receipts  by  trustees), 
see  Vend,  and  Pnrch.  14th  ed. 
ch.  18,  pp.  658  et  seq. ;  Dart, 
4th  ed.  c  13,  s.  3,  pp.  546  et 
seq. ;  notes  to  Elliott  y.  Merry- 
many  1  Lead.  Ca  Eq.  3rd  ed. 
pp.58  et  seq.  The  leading 
exceptions  (where  the  modem 
statutes  do  not  apply)  to  the 
mleof  responsibility  mentioned 
in  the  text,  are  that  a  general 
trust  for  payment  of  debts 
enables  the  trustee  to  give  a 
discharge  (this  being  a  trust 
of  too  large  a  nature  for  its 
Buperrision  to  be  reasonably 
imposed  on  the  person, whether 
purchaser  or  mortgagee,  by 
whom  the  money  is  advanced); 
and  that  (on  similar  grounds), 
when  the  trust  is  of  such  a 
description  that  its  perform- 
ance requires  time  and  dis- 
cretion, the  person  paying 
the  money  is  in  general  exo- 
nerated from  the  necessity  of 
seeing  to  its  application. 
Where  trustees  hare  a  power 
of  laying  out  upon  security 


{Wood  Y.  Harmany  5  Madd. 
868),  and,  h  fortiori^  where 
they  have  a  power  of  investing 
and  yarying  securities  {Lock$ 
y.  Lomasy  5  De  O.  &  Sm.  326), 
a  power  to  give  receipts  is  im- 
plied as  being  necessary  for  the 
due  performance  of  the  trust. 
Payment  to  one  of  two 
trustees  would  be  a  good  dis- 
charge of  the  legal  obligation 
(see  Husband  y.  BaviSy  10 
C.  B.  645),  but  of  course, 
though  the  trustees  have 
power  to  give  receipts,  pay- 
ment to  one  signing  a  receipt 
for  himself  and  co-trustee 
without  authority  trom  the 
latter  is  no  discharge  in 
equity  {Eall  y.  Francky  11 
Beav.  519 ;  Margetts  y.  FerkSf 
12  W.  B.  517).  It  has  been 
intimated  that  a  payment  to 
one  of  several  trustees  on  a 
receipt  signed  by  all,  would 
be  protected  ( Webb  v,  Ledeam^ 
1  Eay  &  J.  388)  ;  and  where 
there  was  a  receipt  clause,  it 
was  held  that  payment  accord- 
ing to  the  trustee's  direction, 
and  upon  his  receipt,  was 
equivalent  to  payment  to  the 
trustee  himself  {ffcpe  v. 
Liddell,  21  Beav.  183,  202); 
and  in  RoberUonY.  Armeirongy 


Stataipry  poirere 
to  tnutees  to 
giTO  diBcharges. 

*  Afltothe 
liability  to  see 
to  tlie  applica- 
tion of  money 
paid  to  tmsteeB. 


Afl  to  payments 
to  trustees. 
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"  For  simplifying  the  transfer  of  property/'  rendered 
the  receipts  of  trustees  suflBicient  discharges,  unless 
the  contrary  should  be  declared  by  the  instrument 
creating  the  trust.  This  provision  was  objectionable 
as  being  far  more  extensive  than  the  inconvenience 
it  was  intended  to  remedy,  and  owing  to  the  danger 
of  enabling  the  concurrence  of  the  beneficial  owner 
to  be  dispensed  with,  in  all  cases  where  there  was  a 
trustee  of  the  money  (n) ;  and  by  the  Act  of  8  &  9 
Vict.  c.  106,  "  To  amend  the  law  of  real  property," 
it  was  repealed  as  from  the  1st  of  October,  1845,  so 
that  (as  Lord  St.  Leonards  observes)  "  the  power  to 
trustees  to  give  receipts  under  the  Act,  extends 
only  from  the  1st  of  January  to  the  1st  of  October, 
1845  "(o). 


(28  Beay.  123,)  a  clear  opinion 
was  expressed,  that  payment 
to  the  solicitor  of  the  trastees 
by  their  authority  was  a  good 
payment ;  it  was  said  (p.  127) 
that  to  extend  to  such  a  pay- 
ment, the  doctrine  as  to  the 
liability  to  see  to  the  applica- 
tion of  trust  money  would  be 
very  injurious,  as  it  would 
create  a  great  impediment  in 
the  transaction  of  business, 
and  would  render  it  very 
difficult  for  trustees  to  act ; 
and  see  Viney  t.  Chaplin^  2 
De  G.  &  J.  468,  where  the 
language  of  the  Court  may  be 
thought  to  be  in  favour  of  the 
same  view.  However,  there 
are  other  authorities  at  va- 
riance with  it,  and,  however 


practically  convenient,  its 
soundness  may  be  considered 
as  open  to  question  (see 
Vend.  &  P.  6G7  ;  Dart,  4th 
ed.  602,  603,  and  notes  ;  In 
re  FishbourriBy  9  Jr.  Eq.  Rep. 
340).  The  regular  course  is 
for  all  the  trustees  to  attend 
and  receive  the  money.  Where 
this  is  impracticable.  Lord 
St.  Leonards  recommends 
(Vend,  and  P.  667)  that 
the  money  should  be  paid 
into  a  bank  to  their  account 
and  by  their  direction. 

(n)  See  Mr.  Bellenden  Ker*B 
letter  to  the  Lord  Chancellor, 
printed  in  the  early  editions 
of  Davidson's  Cone.  Prec. 

{o)  Vend,  and  Purch.  14th 
ed.  657. 
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The  power  ta  give  discharges  was  again  conferred.  Power  mider 
under  more  restriction,  upon  trustees  by  Lord  St.  Leonard*' Act. 
Leonards'  Act  (22  <fe  23^  Vict.  c.  35),  which,  enacts 
(s.  23)  that  the  "  bonH  fide  pajrment  to,  and  the 
receipt  jof  any  person  {p)  to  whom  any  purchase  or 
mortgage  mcmey  shall  be  payable  upon  any  express 
or  implied  trust,  shall  ejQFectually  discharge  the  per- 
son paying  th«  same  from  seeing  to  the  application 
or  being  answerable  for  the  misapplication  thereof, 
unless  the  contrary  shall  be  expressly  declared  by 
the  instrument  creating  the  trust  or  security "  (q). 
This  clause  applies  only  to  purchasers  and  mort- 
gagees, and  is  therefore  inapplicable  to  many  cases 
of  frequent  occurrence   under  settlements,  as,  for 
instance,  where  a  payment  is  to  be  made  to  the 
trustees  by  virtue  of  a  covenant  for  the  payment  of 
a  sum  of  money,  or  for  the   settlement  of  after- 
acquired  estate ;  nor  does  it  apply  to  the  transfer  of 
stock  or  other  investments.     A  more  general  power 


(p)  In  Acts  of  Parliament, 
words  importing  the  singular 
inclade  the  plural  (13  &  14 
Vict.  c.  21,  s.  4). 

{q)  The  question  whether  this 
section  applies  to  trusts  created 
before  the  passing  of  the  Act 
was  raised  in  Taii  t.  Lalh- 
bury,  L.  R.  1  Eq.  174,  but  the 
case  does  not  appear  to  have 
involyed  any  decision  on  the 
point,  as  the  nature  of  the 
trusts  was  such  as  to  raise  an 
implied  power  to  give  receipts. 


It  would  seem,  howeyer,  that 
the  enactment  is  retrospectiye  ; 
see  Smith  y.  Smith,  1  Dr.  & 
Sm.  884  ;  Dodson  v.  Sammell^ 
ib.  575  ;  Re  Green,  2  De  G. 
F.  &  J.  121  ;  Bennett  v. 
Lytion,  2  Johns.  &  H.  158, 
cases  decided  on  s.  27  of  the 
same  Act.  In  the  last  case, 
Vice-Chancellor  Wood  stated 
his  impression  to  be,  that  the 
Act  is  throughout  retrospect 
tive. 
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Power  under       is  Conferred  by  23  &.  24  Vict.  c.  145  (Lord  Cran- 

LordCian  worth's  i>a\  t  •   i  -ti 

Act  worth  s  Act),  s.  29,  which  provides  that  '  the  receipts 

in  writing  of  any  trustees  or  trustee  for  any  money 
payable  to  them  or  him  by  reason  or  in  the  exercise 
of  any  trusts  or  powers  reposed  or  vested  jn  them 
or  him  shaU  be  sufficient  discharges  for  the  money 
therein  expressed  to  be  received,  and  shall  ef- 
fectually exonerate  the  persons  paying  such  money, 
from  seeing  to  the  application  thereof,  or  from 
being  answerable  for  any  loss  or  misapplication 
Trustees'  receipt  thcrcof "  (r).  This  enactmcut,  although  it  in  terms 
seded.  extcuds  to   moucy  only,  and  does  not  apply  to 

stock  or  other  investments  (a  diflFerence  of  little,  if 
any,  importance),  is  sufficiently  comprehensive  to 
supersede,  and  has  in  practice,  to  a  great  extent 
superseded,  the  trustees'  receipt  clause  in  settle- 
ments. That  clause  is  accordingly  omitted  in  the 
present  collection  of  precedents. 
Power  to  appor-  The  uaturc  of  the  property  or  of  the  trusts  fire- 
trust  funds,        quently  renders  it  desirable  that  the  trustees  should 

settle  accounts,      i         •  ^     i        • .  i  •  i  ^ 

give  releases,  &c.  bc  invcsted  With  vanous  general  powers,  such  as 

power  to  apportion  blended  trust  funds  which  have 
become  subject  to  different  destinations,  to  settle 
accounts  and  give  releases,  to  compromise  doubtful 
claims,  and  to  determine  (under  the  advice  of  counsel, 
or  without  such  a  restriction)  whether  money  is  to 
be  considered  as  income  or  capital  (5),  and  other 
questions  of  law  and  equity.     Examples  of  such 

(r)    See  also   the    general  seen  that  this  Act  is  not  re- 
provisions  in  ss.  32,  34,  re-  trospective. 
ferred  to  supra,  p.  177  note  (5)  See  sapra,  p.  44  note  (m). 
(^),   from   which   it  will   be 
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powers  will    be    found    in  the    following    collec- 
tion (t). 

The  27th  section  of  Lord  Cranworth's  Act  (23  Power  to  appoint 

T)A^7  iiinifiijfiAfl  1.11. 

&  24  Vict.  c.  145)  provides  that,  "whenever  any  LordCranworth'a 
trustee,  either  original  or  substituted,  and  whether 
appointed  by  the  Court  of  Chancery  or  otherwise, 
shaU  die,  or  desire  to  be  discharged  from  or  refuse 
or  become  unfit  or  incapable  to  act  in  the  trusts  or 
powers  in  him  reposed,  before  the  same  shall  have 
been  fully  discharged  and  performed,  it  shall  be 
lawful  for  the  person  or  persons  nominated  for  that 
purpose  by  the  deed,  will,  or  other  instrument 
creating  the  trust  (if  any),  or  if  there  be  no  such 
person,  or  no  such  person  able  and  willing  to  act, 
then  for  the  surviving  or  continuing   trustees   or 


trustee  Tor  the  time  being,  or  the  acting  executors 
or  executor  or  administrators  or  administrator  of 
the  last  surviving  and  continuing  trustee,  or  for  the 
last  retiring  trustee,  by  writing  to  appoint  any 
other  person  or  persons  to  be  a  trustee  or  trustees 
in  the  place  of  the  trustee  or  trustees  so  dying,  or 
desiring  to  be  discharged,  or  refusing  or  becoming 
unfit  or  incapable  to  act  as  aforesaid.''  The  clause 
also  directs  the  transfer  of  the  trust  estate  so  as  to 
vest  in  the  trustees  for  the  time  being ;  and  pro- 
vides that  every  new  trustee  or  trustees  to  be  so 
appointed,  as  well  before  as  after  the  transfer  of  the 
trust  estate,  and  also  every  trustee  appointed  by  the 
Court  of  Chancery  either  before  or  after  the  passing 
of  the  Act,  shall  have  the  same  powers,  authorities, 

(/)  See  also  Common  Forms,  ante,  vol.  i.  drd  ed.  pp.  306,  307. 
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Ob8erva4;ion8  on 
the  statutory 
power. 


and  discretions,  and  shall  in  all  respects  act  as  if  he 
had  been  originally  nominated  by  the  instrument 
creating  the  trust  (w). 

This  enactment  furnishes  a  sufficient  and  con- 
venient substitute  in  all  ordinary  cases  for  the 
power  of  appointing  new  trustees  hitherto  usually 
inserted  in  settlements,  except  to  the  extent  of  spe- 
cifpng  the  persons  by  whom  the  power  is  to  be 
exercised,  and  enabling  the  number  of  trustees  to 
be  augmented  or  reduced ;  and  the  statutory  power 
is  now  (as  is  believed)  to  a  large  extent  relied  upon 
in  practice,  (as  it  is  in  the  present  collection,)  as 
superseding  the  usual  power,  with  the  exception  of 
a  short  clause  supplementing  the  statutory  pro- 
visions in  the  particulars  above  mentioned,  and 
except  under  special  circumstances,  as  where  the 
trusts  relate  to  property  abroad,  as  to  which  it  may 
be  doubtful  how  far  the  statute  is  applicable. 

It  is  proposed  here  to  give  some  account  of  the 
law  bearing  on  the  frame  and  operation  of  powers 


As  to  Scotch 
trusts. 


{u)  See  also  the  general  pro- 
visions in  S8.  82 — 34,  referred 
to  supra,  p.  177  note(^).  The 
statutory  power  will  in  general 
be  available,  not  only  where 
the  instrument  contains  no 
power  for  the  appointment  of 
new  trustees,  but  also  to 
supply  defects  in  the  power, 
where  it  exists.  Reference 
may  be  made  to  the  Act  24  & 
25  Vict.  c.  84,  as  to  Scotch 
trusts,  enacting  in  effect  that 


all  deeds  or  local  Acts  of 
Parliament  under  which  gra- 
tuitous trustees  are  nomina- 
ted, shall  be  held  to  include 
power  for  a  trustee  to  resign, 
power  to  assume  new  trusteesy 
a  provision  that  the  majority 
of  the  trustees  shall  be  a 
quorum,  and  a  provision  that 
each  trustee  shall  be  liable 
for  his  own  acts  and  intro- 
missions only. 
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for  the  appointment  of  new  trustees  (when  inserted), 
with  some  incidental  observations  on  the  enactment 
just  referred  to. 

The  power  to  appoint  new  trustees  of  a  marriage  ^ram®  o^  p^^^r 

,       ,  ^      to  appoint  new 

settlement  is,  in  the  case  of  settlements  of  personal  trustees. 
estate  (in  which  all  the  trusts  and  powers  are  re- 
posed in  one  set  of  trustees),  generally  given  to  the 
husband  and  wife  and  the  survivor,  and  after  the 
death  of  the  survivor  to  the  surviving  or  continuing 
trustees  or  trustee  for  the  time  being,  or  the  per- 
sonal representatives  of  the  last  surviving  or  con- 
tinuing trustee;  and  the  power  has  been  usually 
made  exercisable  on  any  one  or  more  of  the  trustees 
dying  or  being  abroad,  or  desiring  to  be  discharged, 
or  refusing  or  becoming  incapable  to  act.  Formerly 
the  appointment  was  commonly  required  to  be 
made  by  deed,  attested  by  two  witnesses ;  but  the 
imposition  of  any  restriction  as  to  the  mode  of 
execution  has  in  modern  practice  been  abandoned. 
The  power  is  now  usually  (as  in  the  case  of 
the  statutory  power)  exercisable  by  any  writing, 
although  not  under  seal ;  and  under  a  power  of  this 
description  an  appoiuttnent  even  by  will  might,  in 
some  cases,  be  valid  {y) :  but  in  general  the  appoint- 
ment should  be  made  by  deed. 

A  power  of  appointing  new  trustees  given  to  the  By  whom  power 

n     ^  n  V  ^  given  to '*8ur- 

Biirvivor  of  three  trustees  (by  name),  one  of  whom  yiving "  trustees 

18  ezertyiB&Dle 

disclaimed,  was  held  to  be  exercisable  by  the  sur- 
vivor of  the  other  two  trustees,  in  the  lifetime  of  the 
disclaimiog  trustee,  on  the  ground  that  the  power 

{y)  See  Sands  v.  Nugee^  8     the    power    was    very    spe- 
Sim.   130  ;    where,   however,     cial. 


230 


SETTLEMENTS. 


Ab  to  power  to 
*  *  surviving  or 
continuing 
trustees"; 


was  annexed  to  the  office,  notwithstanding  that  the 
trustees  were,  mentioned  by  name,  and  hence  the 
disclaimer  of  one  vested  the  office  in  the  remaining 
two,  so  that  the  power  was,  in  fact,  exercised  by  the 
surviving  trustee  (z) ;  and  there  can  be  no  doubt 
that  a  power  given  to  the  surviving  trustee  is 
exercisable  by  the  person  answering  that  descrip- 
tion with  reference  to  the  actual  constitution  of 
the  trust,  though  former  trustees  who  have  retired 
from  the  trust  may  be  living.  Where  there  was  a 
power,  in  caae  either  of  the  original  trustees  should 
die,  or  desire  to  be  discharged,  &c.,  for  the  "  sur- 
vivors or  survivor  of  the  trustees  so  acting  in  the 
trusts  "  to  nominate  a  new  trustee,  it  was  held  that 
a  conveyance  by  the  original  trustees  (both  of  whom 
declined  to_act)  to  two  persons  intended  to  be  new 
trustees  was  not  a  good  appointment.  It  was  con- 
sidered that  in  that  context  the  word  "  survivor '' 
meant  "  trustee  continuing  to  act,''  as  contradistin- 
guished from  those  who  might  refuse  to  act,  and  those 
who  might  be  desirous  to  discontinue  acting  (a).  So,  in 
a  modem  case,  where  the  power  was  exercisable  by 
the  surviving  or  continuing  trustees  or  trustee,  and 
the  two  original  trustees  retired  simultaneously 
from  the  trust,  and  by  deed  appointed  two  new 
trustees  in  their  place,  it  was  held  that  the  power 


Effect  of 
disclaimer  by 
trustee* 


(z)  Cafe  T.  Bent,  5  Hare,  24. 
That  powers  given  to  trustees 
are  annexed  to  the  office,  so 
that  when  any  disclaim,  the 
powers  are  exercisable  by  those 


who  accept  the  tnist«,  see 
Adams  y.  Taunf4mf  5  Mad. 
435. 

(a)  Sharp  t.  Sharp^  2  B.  & 
Aid.  405. 
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was  not  well  exercised.  It  was  intimated  that  the 
proper  course  would  have  been  for  the  trustees  to 
have  retired  separately,  and  for  their  places  to 
have  been  separately  filled  up  by  the  continuing 
trustee  (6).  But  where  the  power  was  given  to  the 
surviving  or  continuing  or  other  trustee,  an  appoint-  "  surviving, 
ment  by  the  survivor  of  the  original  trustees  in  the  ^hertnwtee -^ 
place  of  himself  and  the  deceased  trustees  was  up- 
held (c)  ;  and  where  the  power  was  given  by  will  to 
the  surviving  or  continuing  trustee,  or  if  there 
should  be  no  surviving  or  continuing  trustee,  then 
to  the  trustee  declining  to  act,  and  the  trustee  who 
alone  survived  the  testatrix  by  deed  disclaimed  the 
trusts,  except  the  power  in  question,  and  appointed 
new  trustees,  the  power  was  held  to  have  been 
properly  executed  {6).  The  form  which  iu  this 
collection  is  recommended  for  use  when  a  special 
power  is  inserted,  but  which  in  this  respect  differs 
somewhat  from  the  statutory  form,  provides  that. 


f> 


"trustee 
declining  to  act." 


{h)  Stones  y.  Rowton,  17 
Beav.  308  ;  and  see  Nicholson 
T.  Smith,  3  Jur.  K  8.  313  ; 
S.  G.y  26  L.  J.  Ch.  312; 
Trains  t.  Ulingworth,  2  Dr.  & 
Sm.  344,  to  the  like  effect. 

(e)  Lord  CamoysY,  Best,  19 
Beay.  414. 

(d)  •Reffadlsy,6l)eQ,& 
Sm.  67.  This  and  other  cases 
(see  Noble  r.Meymoit,  14  Beav. 
477)  mnst  be  considered  as 
having  overruled  the  opinion 
intimated  by  the  late  Vice- 


GhajicelloT  of  Englandm  Walsh 
V.  Gladstone,  14  Sim.  2,  and 
acted  upon  in  Winter  v.  Rudge, 
15  Sim.  596,  that  the  ordinary 
power  to  appoint  new  trustees, 
does  not  enable  the  donee  to 
fill  up  a  vacancy  occasioned  by* 
death  in  the  testator's  lifetime. 

See   Sug.  R.  P.  Stat.  2nd  ed.,    •  Vacancies  in 

p.  438.   This  case  is  expressly  ^^^^^1''''^'^ 
provided  for  by  Lord  Cran-  testator'^  life- 
worth's  Act  (23  &  24  Vict.  C.  fil™d™p\nder 
145),  s.  28.  P«^«^- 
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Ab  to  erents  in 
which  power  ie 
exercisable. 


for  the  purpose  of  executing  the  power,  every  re- 
fusing or  retiring  trustee  shall,  if  willing  to  act,  be 
considered  a  continuing  trustee.  In  default  of  a 
trustee,  the  power  is  given  to  the  acting  executors 
or  the  administrators  of  the  last  trustee.  Though 
the  power  were  given  to  the  executors  (without 
specifying  those  who  acted),  it  would  nevertheless 
devolve  on  the  acting  executors,  i.e. -on  those  who 
proved  the  will,  to  the  exclusion  of  those  who 
renounced  (e). 

The  events  on  which  the  power  is  exercisable 
are  usually  (as  in  the  forms  in  this  collection)  death, 
desire  to  be  discharged,  absence  abroad,  and  refusal 
or  incapacity  to  act  The  power  contained  in  Lord 
Cranworth's  Act  (/)  extends  also  to  unfitness,  and 
is  in  this  respect  larger  than  the  ordinary  form,  but 
on  the  oth^r  hand  it  does  not  apply  to  a  trustee 


(e)  Earl  OranvillB  t. 
M'Neile,  7  Hare,  156.  By 
the  effect  of  the  Court  of 
Probate  Act  (20  &  21  Vict,  c 
77),  s.  79,  and  the  Amendment 
Act  of  21  &  22  Vict.  c.  95,  s. 
16,  renunciation  of  probate, 
or  non-appearance  to  citation, 
determines  the  executorship 
as  to  the  party  renouncing  or 
not  appearing ;  and  in  case  of 
death  without  proving,  as  well 
as  in  that  of  renunciation  or 
non-appearance,  personal  re- 
presentation is  transmitted 
through  the  acting  executors ; 


see  In  the  Goods  of  Noddings^ 
2  Sw.  &  Tr.  15.  Reference 
may  here  be  made  to  the  two 
cases  of  Morris  y.  Preston,  7 
Ves.  547,  and  Be  Roche,  1 
Conn.  &  Law.  306,  2  Dru.  & 
Warr.  287 ;  in  which  (in  sub- 
stance) powers  exercisable  by 
tenant  for  life,  with  the  con- 
currence of  the  surviving  or 
continuing  trustee,  were  held 
exerciseable  by  the  tenant  for 
life  alone,  when  there  was  no 
continuing  trustee: 
(/)  Supra,  p.  227. 
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going  abroad.     In  a  case  in  which  it  was  provided 
that  if  any  trustee  should,  under  any  circumstances, 
depart  the  United  Kingdom,  he  should  immediately  Absence  abroad 
be  thereby  discharged  from  the  trusts,  it  was  con-  Son  uni*^*^^ 
sidered  that  a  trustee  was  not  disqualified,  except  p«^"^*^«'^*- 
by  a  permanent  departure  from  the  United  King- 
dom ig).    But  in  another  case   in   which   absence 
abroad  was  specified  among  the   events   in  which 
the  power  was  exercisable,  and  the  sole  surviving 
trustee  had  gone  to  reside  permanently  at  Calais,  it 
was  considered  that  such  absence  abroad,  though 
not  ipso  facto  a  disquaUfication  for  the   office  of 
trustee,  was  such  a  disqualification  as  primA  facie 
entitled  any  cestui  que  trust  to  require  that  the 
oflice  should  be   filled  by  a    new   trustee  (Ji)      A 
person  who  went  to  settle  in  New  York  has  been  Absence  does 
held  "  incapable  to  act ''  as  trustee  of  a  settlement  f^^^trto  !^t. 
of  leaseholds  in  London,  and  an  appointment  in  his 
place  was  supported  (i)  ;    but  this  decision  is  op- 
posed to  others,  in  which  it  was  held  that  absence 
in  China  (i),  or  in  Australia  (Z),  did  not  constitute 
an   inability  to  act,  and  it  must  be  regarded  as  of 
doubtful  authority.     So,  too,  the  bankruptcy  (m)  or 


{g)  Re  ihB  Moravian  Society, 
26  Beay.  101. 

(h)  O'BHlly  V.  Anderson,  8 
Hare,  101,  where  the  power 
of  appointing  new  tmstees  was 
vested  in  the  surviving  or  con- 
tinning  tnistee,  and  an  opinion 
was  expressed  that  the  sur- 
viving trustee,  though  resi- 
dent abroad,  could  appoint  a 


new  trustee  in  the  place  of 
the  deceased  trustee. 

($)  Mennard  v.  Welford,  1 
Sm.  &  Gif.  426. 

(Jc)  Withvngton  v.  Withing- 
ton,  16  Sim.  104. 

{I)  Re  Harrv^orCs    Trtisis, 
22  L.  J.  (Ch.)  69. 

(m)   Turner  v.  Maule,   15 
Jut.  761. 
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Bankruptcy  or     outlawTV  (n)  of  the  trustee  haa  been  held  not  to 

outlawTy  con- 

Btitutes  unfitness  render  him  incapable  of  acting,  the  disqualification 

but  not  inability. 

referred  to  being  that  of  personal  incapacity ;  but 
where  the  power  authorised  an  appointment  in  the 
place  of  a  trustee  becoming  unfit  to  act  in  the 
trusts,  it  was  held  that  bankruptcy  waa  an  unfitness 
within-  the  power  (o) ;  and  on  the  bankruptcy  of  a 
trustee  he  is  removable  (whether  he  is  willing  to  act 
or  not  {p) )  by  the  Court  of  Chancery,  under  s.  1 1 7 
of  the  Bankruptcy  Act,  1 869  (32  &  33  Vict.  c.  71  (q) ), 
and  would  also,  it  appears,  be  removable  on  the 
ground  of  unfitness  under  the  general  jurisdiction 
of  the   Court  of  Chancery  (r).     Where   a  trustee 


Court  of  Chan- 
cery to  remore 
bankrupt 
trustee. 


(n)  Be  Watts'  SeUlmeni, 
2  Hare,  106.  The  other  pro- 
position in  this  case,  namely, 
that  where  there  are  several 
•  Jurisdiction  of  trustees,  one  of  whom  is  out 

of  the  jurisdiction,  and 
another  is  to  continue  in  the 
trust,  a  vesting  order  under 
the  Trustee  Act  would  sever 
the  joint  tenancy,  has  been 
overruled.  See  Smith  v. 
Smith,  8  Drew.  72;  Re 
Marquis  of  Bute's  Will, 
Johns.  15. 

{o)  Re  Roche,  1  Conn.  & 
Law.  306  ;  /S.  C.  2  Dru.  & 
War.  287. 

{p)  Apart  fix)m  this  enact- 
ment the  Court  has  in  general 
no  jurisdiction  to  remove  a 
trustee  in  invitum  under  the 


Trustee  Act,  1850,  s.  32  ;  see 
the  cases  cited  in  Lewin  on 
Trusts,  5th  ed.  p.  611,  note 
(5). 

*  (g)  This  enactment  is 
substituted  for  s.  130  of 
the  Bankrupt  Law  Conso- 
lidation Act,  1849  (12  &  13 
Vict.  c.  106),  as  to  the  juris- 
diction given  by  which,  see 
Lewin  on  Trusts,  5th  ed.  pp. 
607  et  seq.  As  to  the  inhe- 
rent jurisdiction  of  the  Court 
of  Chancery  to  appoint  trustees 
in  a  suit  independently  of  the 
Trustee  Act,  see  Dodkin  v. 
Brunt,  L.  R.  6  Eq.  580. 

(r)  See  Bainhrigge  v.  ^toir, 
1  Beav.  495 ;  Harris  v.  Harris, 
29  Beav.  107,  where  the 
trustee  had  taken  the  benefit 
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objected  to  act  with  another  appointed  by  the  donee  Payment  into 

oi  the  power  to  till  up  a  vacancy,  and  paid  the  trust  ment  from  the 

fund  into  court,  and  thereupon  the  donee  of  the 

power  appointed  another  trustee  in  his  place,  it  was 

held  that  the  payment  into  court  was  a  retiring 

from  the  trust,  and  hence  the  last  appointment  was 

valid  (5).     With   reference   to   the  refusal  to   act,  ^  ^  j^f^^  to 

which  is  one  of  the  grounds  on  which  the  power  is 

made  exercisable,  there  is  not,  it  is  conceived,  any 

reasonable  doubt  that  it  applies  both  to  a  disclaimer 


act. 


of  the  Insolvent  Act.  By  bs. 
15  &  17  of  the  Bankruptcy 
Act,  1869,  it  is  provided  that 
property  held  by  the  bankrupt 
in  trust  is  not  to  pass  to  the 
trustees  appointed  under  the 
bankruptcy.  When  stock  is 
standing  in  the  names  of 
two  persons  as  trustees,  and 
one  of  them  becomes  bank- 
rupt, it  has  been  the  practice 
of  the  Bank  of  England,  be- 
fore allowing  a  transfer  of  the 
fund,  to  require  that  the  as- 
signees should  sign  a  paper, 
disclaiming,  according  to  a 
form  prepared  by  the  Bank, 
all  interest  in  it.  See  lie 
Primrose,  23  Beav.  593. 
Beference  may  here  be  made 
to  the  Trustee  Extension  Act, 
1852,  (15  &  16  Vict.  c.  55), 
&  8,  enabling  the  Court  of 
Chancery  to  appoint  new 
trustees  in  the  place  of  persons 


convicted  of  felony. 

(»)  Re  Williams'  Settlement, 
4  Kay  &  J.  87.  Compare 
P&pper  V.  Tuckey,  2  Jo.  &  Lat. 
95,  where  a  trustee  who  re- 
fused to  concur  in  a  loan, 
which  he  disapproved  having 
been  removed  under  a  power 
authorising  arbitrary  removal, 
the  Court  refused  to  make  an 
order  under  1  Wm.  4,  c.  60 
(ss.  10, 11),  for  transfer  of  the 
trust  funds,  observing  that 
'^  the  Act  was  not  intended  to 
give  a  sanction  to  a  trustee  to 
resign  his  trust  rather  than 
do  an  act  which  he  deems  im- 
proper." As  to  the  circum- 
stances under  which  a  trustee 
is  entitled  to  be  discharged 
from  the  trust,  see  ForsMw 
V.  Higginson,  20  Beav.  485  ; 
Oardiner  v.  Doiones,  22  Beav. 
895. 
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api>ointment 
under  a  power. 


or  refusal  in  the  first  instance  to  accept  the  trusts, 
and  to  the  case  of  a  trustee  who,  having  acted  in 
the  office,  refuses  to  continue  so  to  do  (t).  A  re- 
fusal of  the  latter  description  necessarily  implies 
that  the  trustee  is  desirous  to  be  discharged,  and 
would  authorise  the .  appointment  of  a  new  trustee 
on  this  ground.  It  may  be  added  that  although 
the.  power  of  appointing  new  trustees  commonly 
extends  to  incapacity  or  refusal  to  act,  it  must  in 
the  former  case  almost  always,  and  in  the  latter  not 
unfrequently,  happen,  that  the  appointment  cannot 
be  perfected  without  an  application  to  the  Court  of 
Chancery  for  a  vesting  order,  by  reason  of  the 
inability  or  im willingness  of  the  old  trustee  to  con- 
cur in  the  transfer  of  the  trust  estate. 

The  form  of  power  used  in  this  collection  pro- 
vides that,  on  any  appointment,  the  number  of 
trustees  may  be  augmented  or  reduced.  This  pro- 
vision, (which  is  not  contained  in  the  statutory 
power),  obviates  a  question  which  has  frequently 
occurred  in  practice.  In  a  case  in  which  four 
trustees  were  appointed  in  the  room  of  three,  the 
appointment  was  considered  invalid  (u) ;  but  in 
another  case,  a  trustee  who  had  power  to  appoint 
•  his  successor  having  nominated  three  persons  to 
succeed  him,  an  objection  on  this  point  was  con- 
sidered unsustainable  (x)  ;  and  the  appointment  of 


(i)  As  to  the  import  of  the 
phrase  "  refusing  or  declining 
to  act,**  see  Travis  v.  Tiling' 
worth,  2  Dr.  &  Sm.  344; 
Lewin  on  Trusts,  5th  ed.  pp. 
464,  465. 


(u)  Ex  parte  DaviSy  2  To.  & 
Col.  C.  C.  468 ;  S.G.S  Mont. 
D.  &  De  G.  804. 

(x)  Sands  v.  liugee,  8  Sim. 
130,  Lewin  on  Trusts,  3rd.ed. 
App.  No.  8. 
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two  trustees  in  the  place  of  a  deceased  trustee  (y)^ 
and  of  three  new  in  the  place  of  two  original 
trustees  {z),  were  upheld  upon  the  language  of  the 
instruments,  though  (as  Lord  St  Leonards  ob- 
serves (a) )  the  words  relied  upon  appear  to  have 
been  in  substance  parts  of  the  common  form  (6). 
Lord  St.  Leonards  states  the  rule  thus :  "  If  the 
power  clearly  require  that  only  one  person  shall  be 
substituted  in  the  place  of  another,  of  course  it 
must  be  complied  with.  But  under  a  power  in  the 
common  form,  or  general  in  its  terms,  it  seems, 
upon  both  principle  and  authority,  that  more  than 
one  person  may  be  appointed  to  fill  a  vacancy  by 
the  death,  &c.,  of  one  of  the  old  trustees  "  (c). 

The  question  whether  a  vacancy  in  the  trust  may  As  to  reducing 
(in  the  absence  of  express  authority)  be  filled  up  trusteea. 
by  the  appointment  of  less  than  the  original  number 
of  trustees,  involves  considerations  of  a  sojncwhat 
different  description.  To  diminish  the  number  of 
trustees  is  pro  tanto  to  increase  the  risk  from  negli- 
gence or  malversation.  The  concurrence  by  two 
retiring  trustees  in  the  appointment  of  a  single 
trustee,  to  whom  they  transferred  the  trust  funds, 
was  held  to  render  them  responsible  (c?).     On  the 

(y)  DAlmaine  t.  Anderson^  treated  as  one  of  construction, 

Lewin,  5tli  ed.  468.  and  the  language  of  the  power 

(z)  Meinertzhagm  y.  Davis,  was  somewhat  more  special. 
1  Coll.  335.  (c)  Real.  Prop.  Stat.  2nd  ed. 

(a)  Real  Prop.  Stat.  2nd  ed.  p.  440. 
p.  441.  (d)  EuImsY,  Hulmey  2  Myl. 

{b)  See  Hillman  t.   WesU  &  Ke.  G82.  Lord  St.  Leonards 

wood,  24  L.  J.  (Ch.)  57,  in  (Real  Property  Stat.  2nd  ed. 

which  the  question  was  also  p.  440,  note  (t))  observes  on 
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other  hand  (the  power  being  in  the  common  form) 
an  appointment  of  three  ^  new  trustees  in  substi- 
tution for  five  who  had  all  died,  has  been  up- 
held (e) ;  and  in  another  case,  the  Court  refused  to 

Z^j/  {^     IZc^^^^    treat  as  invalid  an  appointment  of  two  instead  of 

three  original  trustees  which  had  been  made  many 
years  before  (J) ;    but  where  three  trustees  were 

^*^^^  '   \j!:l_:._  ^VV^    originally  named,  one  of  whom  died  in  the  testator's 

•^  lifetime,  and  another  shortly  after  his  death,  and  the 
survivor,  on  his  retirement,  appointed  a  single  trus- 
tee,  the  appointment  was  held  to  be  invalid  ;  and  it 
was  said,  that  upon  the  will  (which  was  in  the 
common  form  aa  regards  this  power)  the  intention 
appeared  to  be  that  there  should  be  three  trus- 
tees (9).  On  the  whole,  although,  in  the  absence  of 
express  power  to  the  contrary,  it  is  the  safer  course  to 
fill  up  the  original  number  of  trustees,  in  practice 
the  number  is  frequently  not  filled  up,  the  appoint- 
ment being  made  in  the  place  of  one  or  two  of  the 
vacancies  byname,  and  the  other  or  others  leftimfilled. 
Number  of  tnui-       Whcrc  the  Court  appoints  new  trustees,  it  does 


this  case  :  "  The  power  is  not 
stated ;  it  appears  to  have 
been  a  gross  breach  of  trust." 
See  also  Wilkinson  v.  Parry, 
4  Rnss.  272 ;  Adams  y. 
Paynter,  1  Coll.  532,  in  which 
oue  trustee  professed  to  re- 
nounce in  favour  of  the  other. 

(e)  Bmd  v.  BM,  30  Bear. 
388. 

(/)  Bb  Pooh  Bathursfs 
Estate,   2   Sm.  &  Qif.   169; 


and  see  Emmet  v.  Clarice,  3 
6if.  32 ;  Re  Fogg's  Trusts,  19 
L.  J.  Ch.  175  ;  Gorrie  v. 
Byrom,  Lewin,  5th  ed.  468. 
But  in  each  of  the  three  last 
mentioned  cases  the  power  was 
somewhat  specially  worded. 

(g)  Earl  of  Lonsdale  y* 
Beckett,  4  De  G.  &  Sm.  73  ; 
and  see  Miller  y.  Priddan,  1 
De  G.  M.  &  6.  335,  where  the 
point  is  treated  as  doubtfbl. 
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not  consider  itself  bound  to  the  original  number.  *«»«  »ppp"ited 

o  by  Court. 

"  It  has "  says  Mr.  Lewin  (h)  added  two  new  trus- 
tees to  two  original  trustees (i),  "appointed  four 
trustees  where  the  testator  originally  appointed 
three  only  (k) ;  three  where  the  testator  originally 
appointed  two  (Z),  and  two  where  the  testator  ori- 
ginally appointed  one "  (m).  It  will  be  observed 
that  in  aU  these  instances  the  number  of  trustees 
was  augmented,  a  precaution  which  will  be  taken  by 
the  Court  in  a  proper  case  (n)  ;  and  in  particular  it 
will,  if  possible,  prevent  trust  property  from  coming 
into  the  hands  of  a  sole  trustee  (o).  In  a  case  in 
which  there  were  originally  three  trustees,  the  Court 
expressed  a  strong  objection  to  entrusting  the  pro- 


P^JOus 


petty  to  two  only ;  •  though,  under  the  circumstances,   I  o    ^ 
it  made  the  appointment  of  two  instead  of  three  ^ 

trustees  {p). 

It  would,  in  general,   be  improper  to   appoint  Astoappomt- 
trustees  not  resident  within  the  jurisdiction  of  the  out  of  the 
Court ;  but  where  the  husband  was  a  citizen  of  the  ^  ^^ 

United  States,  and  there  was  power  to  invest  the 
trust  property  in  the  American  funds,  or  on  real 


331 


(A)  Trasts,  5th  ed.  469. 

(i)  Br  Boycott,  5  W.  R.  15. 

(k)  Plenty  y.  West,  16  Beav. 
356.. 

(0  Birch  V.  Cropper,  2  De 
G.  &  Sm.  255,  and  Bee 
UAdhtmaur  y.  Bertrand,  35 
Beay.  19. 

(w)  Plenty  y.  West,  16  Beav. 
356;  Re  TmatalVa  Will,  4 
DeG.  &  Sm.  421. 


(n)  See  Sugd.  Real  Prop. 
Stat.  2nd  ed.  p.  442. 

{0)  Be  TunstalVs  Will,  4 
De  G.  &  Sm.  421 ;  Be  ZHcMn- 
son's  Trusts,  1  Jur.  N.  S.  724; 
Be  Ellison's  Trust,  2  Jur.  N. 
S.  Q2  ;  In  Be  Boberts,  7  Jur. 
N.  S.  818 ;  but  see  i2e 
Beynault,  16  Jur.  233. 

(p)  Bulkeley  v.  Earl  of 
Eglinion,  1  Jur.  N.  S.  994. 
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BespoDsibilitj 
of  retiring 
trustee  cognisant 
of  intended 
breach  of  tnut. 


securities  in  America,  an  appointment  of  American 
in  the  place  of  EngUsh  trustees  was  considered 
justifiable  (q).  The  Court,  however,  has  refused  to 
make  an  appointment  of  three  foreigners  resident  in 
Paris,  as  trustees  of  a  settlement  authorising  invest- 
ments on  Government  or  real  securities  in  France  (r). 
A  married  woman  should  not  be  appointed  a  trus- 
tee {s) ;  nor,  in  general,  should  a  single  woman,  on 
account  of  the  probability  of  her  marriage  {t). 
When  a  trustee  appoints  his  successor,  or  even 
retires  in  his  favour,  though  the  appointment  be  in 
other  hands,  he  should  satisfy  himself  that  the 
successor  is  a  respectable  and  responsible  person, 
and  that  he  intends  to  deal  fairly  in  the  trust ;  for 
it  is  clear  that  a  trustee  who  retires  with  the  know- 
ledge that  his  retirement  will  be  taken  advantage  of 
to  commit  a  breach  of  trust,  will  be  considered  as 
participating,  and  be  responsible  accordingly  (w). 
This  should  be  borne  in  mind  by  aU  trustees  who 


(q)  Meinertzhagen  v.  Davis, 
1  Coll.  335,  345  et  seq. 

(r)  Re  Guiberfs  Trust,  16 
Jur.  852.  As  to  the  course 
of  the  Court  where  an  alien 
has  been  inadvertently  ap- 
pointed, see  Ee  Qiraudy  32 
Beav.  385.  It  will  be  re- 
membered that  under  33 
Vict.  c.  14  (royal  assent,  12th 
May,  1870),  an  alien  is  ena- 
bled to  hold  real  property  ; 
but  this  provision  is  not  re- 
trospective. 


(«)  See  Lewin  on  Trusts, 
5th  ed.  pp.  29—31.  For 
an  instance  of  the  incon- 
veniences attendant  upon 
the  appointment  of  a  feme 
covert  as  trustee,  see  Avery  t. 
Griffin,  L.  R.  6  Eq.  606. 

{t)    Brook     V.     Broohy  1 

Beav.  531 ;  but  in  Bb  Gamp- 

helVs  Trusts,  31  Beav.  176,  a 

feme  sole  was  appointed  by  the 

Court. 

(w)  Ijewin,  473 ;  Webster  v. 
Le  Hunt,  8  Jur.  N.  S.  345 ; 
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have  reason  to  believe  that  they  are  solicited  to 
retire  with  a  view  to  irregular  dealings  with  the 
trust  property. 

The  author  of  the  trust  is  sometimes  desirous  that  As  to  directioua 
the  number  of  the  trustees  shaU  not  be  allowed  to  number  and 
faU  below  a  certain  point ;  or  that  new  trustees  trustees. 
shall  be  taken  from  a  specified  family  or  class.  In 
the  former  case  the  draftsman  must  take  care  that 
the  instrument  is  not  so  framed  as  to  raise  a  doubt 
whether  the  trusts  can  be  exercised,  and,  above  aU, 
whether  new  trustees  can  be  appointed,  should  it 
happen  that  the  trustees  are  reduced  below  the  pre- 
scribed number.  The  usual  power  to  augment  or 
reduce  the  number  of  trustees,  with  a  proviso  that 
they  shall  not  be  permanently  reduced  below  the 
prescribed  number  will,  it  is  conceived,  usually  meet 
the  intention  (z).  Where  there  are  preferential 
directions  as  to  the  choice  of  trustees,  great  incon- 
venience may  arise  unless  there  be  an  express  pro- 


(see  the  statement  of  the 
principle  at  the  end  of  the 
judgment) ;  PalairetY.  Garew^ 
32  Bear.  568.  See  the  cnrions 
case  of  Sugdm  y.  Groalandy  3 
Sm.  &  Gif.  192,  where  the 
sale  of  the  trusteeship  by 
a  trustee  was  held  void,  and 
the  purchase  money  was 
ordered  to  be  repaid  for  the 
benefit  of  the  cestnis  que 
trust. 

{z)  A  liberal  construction 
VOL.  ni. 


has  been  pnt  upon  trasts  di- 
recting the  number  of  trustees 
to  be  filled  up  when  reduced 
to  a  certain  point,  such  trusts 
having  been  considered  as 
directory  only,  and  not  pre- 
yenting  the  vacancies  in  the 
office  from  being  supplied, 
though  the  actual  number  of 
trustees  was  in  excess  or  in 
defect  of  that  specified.  See 
Lewin  428,  and  cases  cited  in 
note  (/)  thereto,  473. 


R 
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vision  that  such  directions  shall  be  merely  precatory, 
and  shall  not  have  legal  force  (a). 

Previously  to  the  passing  of  the  enactment  above 
referred  to  (23  &  24  Vict.  c.  145,  s.  27)  (6)  trus- 
tees appointed  by  the  Court  were  far  from  being,  in 
all  respects,  on  the  same  footing  as  those  appointed 
by  the  instrument  creating  the  trust,  or  under  an 
exercise  of  a  power  for  appointing  new  trustees. 
Thus,  as  regards  powers  operating  under  the  Statute 
of  Uses  (as  the  ordinary  powers  of  leasing  and  of 
sale  and  exchange  in  settlements  of  real  estate), 
since  the  use  could  only  arise  in  obedience  to  the 
terms  of  the  settlement,  the  power  could  not  (unless 
that  event  were  provided  for  in  the  settlement)  be 
exercised  by  a  trustee  appointed  by  the  Court  (c) ; 
so,  though  the  settlement  gave  power  to  the  trustees 
and  their  successors  to  appoint  new  trustees,  the 
Court  had  no  jurisdiction  to  confer  this  power  on 
trustees  appointed  by  it  (d) ;   and  trusts  involving 


*  Former  rule 
that  trostees 
appointed  by  the 
Court  could  not 
appoint  new 
trustees. 


(a)  As  to  the  appointment 

of  trustees    under  a    power 

pendente  liU,  see  Lewin,  441, 

442,  474 :  and  see  Oraham  v. 

Orahamy  16  Beav.  550. 

(&)  Supra,  p.  227. 

(c)  See  N&wman  v.  Warner^ 
1  Sim.  N.  S.  457,  where  it 
was  held  that  a  legal  power 
of  sale  given  to  the  trustees 
to  preserve  contingent  re- 
mainders, and  the  suryiyor, 
and  the  executors  and  admi- 
nistrators of  the  survivor,  was 


not    exercisable    by  trustees 
appointed  by  the  Court. 

*{d)  Sugd.  Real  Prop. 
Stat.  442,  443,  and  cases 
cited  in  notes  (z)  and  (a) 
thereto;  Lewin,  606,  and 
cases  in  note  (A)  thereto; 
Cooper  V.  Macdonaldy  35  Beav. 
504.  The  rule  is  referred  by 
Lord  St.  Leonards  to  want  of 
jurisdiction  on  the  part  of  the 
Court  to  delegate  its  autho- 
rity, but  it  has  been  some- 
times stated  in  terms  which 
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the  exercise  of  an  arbitrary  power  (e),  or,  as  *it  has 
been  sometimes  stated,  indicating  personal  con- 
fidence, were  not  transmissible  to  trustees  appointed 
by  the  Court  (/).     But  the  law  has  been  altered 


would  appear  to  imply  that  it 
was  rather  a  mle  of  practice 
adopted  by  the  Oonrt,  than 
arising  from  defect  of  juris- 
diction.  *  The  rale  did  not 
apply  to  charity  cases ;  see 
Be  52  Geo,  III.  c.  101,  12 
Sim.  262,  and  the  other  cases 
mentioned  in  Lewin,  p.  606, 
note  ig).  Nor  did  the  rule 
apply  to  a  settlement  made 
by  the  Court  in  pursuance  of 
an  executory  trust.  Under  a 
trust  to  make  a  settlement 
with  proper  and  reasonable 
powers,  the  Court  has  directed 
the  insertion  of  a  power  to 
appoint  new  trustees;  Lin- 
daw  T.  Fleetwood^  6  Sim. 
152. 

{e)  This  is  Mr.  Lewin's 
phrase  (see  Lewin,  435),  and 
distinguishes  with  precision 
this  description  of  trust, 
which  being  considered  as  an- 
nexed to  the  person,  and  not 
to  the  office,  was  not  exerci- 
sable by  the  nominees  of  the 
Court. 

if)  Ait-Gen.  v.  Daylet/f  2 
Eq.  Ca.  Ab.  194;  8.  C.  7 
Ves.  58,  note  ;    Hibbard  v. 


ions. 


Lamb^  Amb.  309 ;  Cole  v. 
WadBy  16  Ves.  27,  44  et  seq. ; 
Fardycs  t.  Bridges^  2  Phil. 
497 ;  the  first  three  being 
cases  in  whith  the  power  was  ♦  Excepti< 
one  of  selection  or  distribu- 
tion, and  the  last  being  a 
case  in  which  the  substantive 
rights  of  the  cestuis  que  trust 
were  varied  according  as  the 
trustees  exercised  their  option 
by  purchasing  English  or 
Scotch  estates.  But  it  seems 
that  a  discretionary  power 
given  to  the  trustees  "  for  the 
time  being,''  was  exercisable 
by  trustees  appointed  by  the 
Court.  See  BarUey  v.  Bart- 
fey,  3  Drew.  384  ;  Byam  v. 
Byam^  19  Beav.  58  (a  case  of 
marriage  articles).  As  to  the 
power  of  the  Court  to  assume 
or  control  the  exercise  of  dis- 
cretionary powers  conferred 
on  trustees,  see  Lewin,  439  et 
seq. ;  Walker  v.  Walker,  5 
Madd.  424  ;  Be  Coe's  Trusts, 
4  Kay  &  J.  199  ;  Little  v. 
Neil,  10  W.  R.  592.  It  has 
been  questioned  whether  the  TrustB  indicating 
rule  stated  in  the  text  did  not  dei^'formerly 
extend  to    preclude  trustees  not  exercisable 

^  by  trustees  ap- 

*  2  pointed  by  Goart. 
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in  this  respect  by  the  recent  enactment  (which  is 
the  only  retrospective  provision  in  the  Act)  giving 
to  trustees  appointed  by  the  Court,  whether  before 
or  after  the  passing  of  the  Act,  the  same  power 
and  discretion  as  the  original  trustees  (including, 
it  may  be  presumed,  the  power  of  appointing  new 
trustees  (g)) ;  a  provision,  which  will  have  the  effect 
of  protecting  trusts  from  accidental  failure,  and 
of  keeping  up  in  their  integrity,  and  as  to  some 
antecedent  settlements,  restoring  to  efficiency,  legal 
powers    dependent  on  the  Statute    of    Uses,    and 


appointed  by  the  Court  from 
exercising  any  discretionary 
power,  SQch  as  a  power  of  sale 
when  not  imperative  (See 
Brassey  v.  Chalmers,  16  Beav. 
235  ;  on  app.  4  De  G.  M.  & 
G.  535.  536.)— for  that  a 
trust  for  sale,  and  the 
ancillary  power  to  give 
receipts  vested  in  trustees 
nominated  by  the  Court,  is 
established  by  authority  {Dray- 
son  V.  Pococky  4  Sim.  283) — 
but  the  better  opinion  appears 
to  be  that  powers  which,  like 
a  power  of  sale  when  not 
operating  on  the  legal  estate, 
were  exercisable  by  the  Court 
{Browne  v.  Paull^  16  Jur.  707) 
were  also,  except  as  to  the 
power  of  appointing  new 
trustees,  exercisable  by  the 
nominees  of  the  Court ;    so 


that  the  jurisdiction  of  the 
Court  extended  to  the  sub- 
stitution of  trustees  for  all 
purposes  which  could  be  ac- 
complished by  means  of  its 
own  action,  except  the  dele- 
gation of  the  trust  (See  on 
this  subject  two  articles  in  2 
Jur.  N.  S.  pt.  2,  389,  501.) 

{g)  In  Cooper  v.  Macdonald, 
35  Beav.  504,  decided  after 
Lord  Cranworth's  Act  had 
come  into  operation,  trustees 
appointed  by  the  Court 
were  held  incompetent  to 
appoint  a  new  trustee  under  a 
power  in  the  will,  which  was 
given  to  the  survivors  and 
survivor  of  the  trustees  there- 
in named,  their  or  his  assigns. 
The  recent  enactment  does 
not  appear  to  have  been  re- 
ferred to. 
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exerciseable  by  a  designated  succession  of  trus- 
tees. 

The  clause  authorising  the  appointment  of  new  Transfer  of 

'-'  -^  *  ^  trust  estate  on 

trustees  contains  in  general  a  direction  that  upon  appointment  of 

^  ^  new  trustees. 

every  such  appointment  the  trust  estate  shall  be 
transferred,  so  as  to  vest  in  the  trustees  for  the  time 
being.  It  has  been  considered  that,  unless  by  the 
express  words  of  the  trust,  the  character  of  trustee 
is  not  completely  acquired  until  the  transfer  of  the 
trust  estate  has  been  effected  (h) ;  and  any  question  whether  cha- 

'  .  racter  of  trustee 

of  this  description  is  commonly  obviated  by  pro-  is  fuiiy  acquired 

.,.  ,  .  ,  ^  ^       before  trust 

viding  that  every  trustee  appomted  under  the  estate  is  Tested, 
power,  may,  as  well  before  as  after  the  transfer  of 
the  trust  property,  act  in  the  execution  of  the  trusts 
as  fully  a«  the  original  trustees.  In  a  modem  case, 
however,  it  was  held  that  the  appointment  of  new 
trustees,  and  the  conveyance  of  the  trust  property 
to  them,  constitute  two  distinct  and  separate  mat- 
ters ;  and  that  the  second,  the  transfer,  can  only 
properly  take  place  when  the  first  or  the  appoint- 
ment is  complete  {%) ;  and  this  view  as  to  the  com- 
pleteness of  the  appointment  by  the  mere  nomination, 
would  probably  now  be  acted  on,  whether  the  ap- 

{h)  Warburton  v.  Sandys,  receipt     of     the     purchase 

14  Sim.  622.  money,  and  it  was  held,  that 

(«)    Noble  T.  Meymott,  14  the  character  of  trostee,  if  not 

BeaT.  478  ;  and  see   Welstead  before    completely    acquired, 

v.  Golvile^  28  Beav.  537,   in  was  acquired  when   the  pur- 

which    a     newly    appointed  chase  money  was  paid  to  the 

trustee,  without  any  convey-  new  trustee  jointly  with]  the 

ance  haying   1)een  made  to  others,  and  their  receipt  was  a 

him,  concurred  with  his  co-  good  discharge, 
trustee  in  a  sale,  and  in  the 
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Tmstees' 
indemnity  and 
rcimbaraement 
clauses. 


Trnstees  not 
responsible  for 
the  acts  of 
others,  but  are 
responsible  for 
their  own  want 
of  diligence. 


pointment  be  made  under  an  express  power  in  the 
settlement  (k),  or  under  the  statute  (Z). 

The  power  of  appointing  new  trustees  has  been 
commonly  followed  by  a  clause  of  indemnity,  pur- 
porting to  protect  the  trustees  fipom  liability  in 
respect  of  the  acts  and  receipts  of  their  co-trustees, 
and  in  respect  of  the  failure  of  agents  properly 
entrusted  with  the  control  of  the  trust  funds  and 
the  deficiency  of  properly  selected  securities  ;  and 
another  clause,  authorising  the  trustees  to  defray  or 
reimburse  themselves  their  expenses  out  of  the  trust 
property.  These  clauses,  however,  are  now  supplied 
by  Lord  St.  Leonards'  Act  to  be  presently  referred 
to,  and  even  before  that  Act  they  merely  expressed 
the  general  doctrine  held  by  courts  of  equity.  Thus, 
when  trustees  join  in  a  receipt,  it  is  competent  to 
a  trustee  to  show  that  the  money  acknowledged  to 
have  been  received  by  all  was,  in  fact,  received  by 
one,  and  the  others  joined  only  for  conformity  (m). 
The  protective  eflfect  of  this  rule,  however,  must  not 
be  overrated,  as,  though  the  acknowledgment  of  the 
trustee  is  not  conclusive  evidence  of  his  having  par- 
ticipated in  the  receipt  of  the  money,  it  is  a  breach 
of  trust  to  permit,  without  sufficient  reason,  the  co- 
trustee alone  to  receive  the  money;  and  where, 
from  the  course  of  business,  or  on  grounds  of  con- 


(k)  See  Lewin,  5th  ed. 
46U 

(0  As  to  the  costs  of  an 
appointment  of  new  trustees, 
see  Lewin,  475,  775,  note  (ft). 


(m)  Brice  v.  Stokes,  11  Ves. 
824 ;  S.  0.2  Lead.  Gas.  Eq. 
drd  ed.  785 ;  and  see  the 
cases  collected  in  Lewin  on 
Trusts,  5th  ed.  215,  note  (h). 
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venience,  the  trustee  is  justified  in  permitting  the 
actual  receipt  by  the  co-trustee  alone,  it  will  not  the 
less  be  his  duty  to  see  to  its  proper  application  and 
investment  (n).  So  trustees  are  justified  in  allowing 
the  trust  property  to  pass  through  the  hands  of  a  ^  >y  '  /^  ^^j^ 
broker  or  other  agent,  or  to  be  deposited  with  a  /J 

banker,  in  the  ordinary  course  of  business,  and  so  far  *^^  ^^  /  7 
as  required  for  the  convenient  administration  of  the 
trust ;  and  within  these  limits  will  not  be  responsible 
for  the  default  of  the  persons  entrusted;  but  any 
ulterior  delegation  of  the  custody  of  the  trust  funds 
will  be  treated  as  a  breach  of  trust  (o).  Nor  will 
the  protection  purporting  to  be  given  by  the  indem- 
nity clause  in  respect  of  the  insufficiency  and  de- 
ficiency of  securities,  and  in  respect  of  any  other 
losses  not  happening  through  the  wilful  default  of 
the  trustees,  in  any  manner  exonerate  them  from 
the  diligence  and  vigilance  which  they  are  bound  to 
use,  as  well  ia  respect  of  the  selection  of  invest- 


(w)  The  doctrine  of  eqnity 
which,  though  not  charging  a 
trustee  for  the  acts  of  his  co- 
tmstee  as  snch,  yet  holds  him 
liable,  if  any  delegation  of 
duty  or  want  of  diligence  on 
his  part  has  left  his  co-trustee 
without  suflScient  control,  and 
has  thus  conduced  to  the  acts 
complained  of,  is  illustrated 
in  many  cases.  See  Lewin, 
pp.  216,  et  seq. ;  Lead.  Gas. 
Eq.  notes  to  Townley  t.  Sher- 
borne,  and  Brm  t.  Siokes, 
3rd.  ed.  vol.  ii.  pp.  814  et  seq.. 


819  et  seq. 

{o)  As  to  this  branch  of 
the  rule,  see  Lewin,  c.  xiv.  s. 
2,  "of  the  safe  custody  of 
chattels/'  pp.  241  et  seq. ;  2 
Lead.  Cas.  Eq.  pp.  800  et  seq. 
With  reference  to  the  custody 
of  trust  property,  Matthews  v. 
Brise,  6  Beav.  289,  may 
perhaps  be  selected  as  a  case 
illustrating  both  what  a  titis- 
tee  may,  and  what  he  may 
not  do  with  regard  to  the 
delegation  of  the  control  of 
the  trust  ftmd. 
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Mistaken 
importance 
attached  to 
indemnity 
clause. 


ments  (^)  as  in  other  matters  pertaining  to  the 
trust.  In  short,  the  indemnity  clause,  as  commonly 
framed,  alters  neither  the  definition  nor  the  conse- 
quences of  default  on  the  part  of  the  trustee  ;  and 
as,  on  the  one  hand,  it  is  superfluous  where  there  is 
no  default,  so  where  there  has  been  default,  it  is 
unavailing.  In  an  early  case  the  Court  was  inclined 
to  attach  importance  to  the  clause  {q) ;  but  in  later 
cases  it  has  been  disregarded,  or  only  noticed  as 
being  inoperative  (r). 

It  is  considered,  and  probably  with  justice,  that 
trustees  attach  a  certaia  degree  of  importance  to 
tins  clause,  and  it  has  been  suggested  that  this 
arises  from  its  being  satisfactory  for  them  to  see 
what  they  are  told  is  the  rule  of  equity  made  an 
express  part  of  the  contract,  iastead  of  being  left  to 
an  implication  of  which  they  can  know  nothing.     It 


{p)  See  supra,  pp.  25 — 29, 
87. 

(q)  WestUy  t.  Clarke,  1 
Eden,  360. 

(r)  See  Lewin,  225,  and 
cases  in  note  (g)  thereto.  A  so- 
litary example  of  an  indem- 
nity clause  having  a  really 
protective  efifect  is  to  be 
found  in  Wilkins  v.  ffogg,  3 
Gi£  116,  affirmed  on  appeal, 
8  Jut.  N.  S.  25,  31  L.  J.  Ch. 
4  If  where  trustees  were  held 
to  be  protected  from  liability 
for  allowing  the  trust  pro- 
perty to  be  under  the  sole 
control  of  their  co-trustee  by 


a  special  clause  expressly  ex- 
onerating them  from  respon- 
sibility for  so  doing.  The 
writer  has  been  informed  that 
the  clause  in  question,  which 
was  taken  from  Hayes  & 
Jarm.  Cone.  Wills  (see  7th 
ed.  p.  341),  has  to  some 
extent  been  introduced  into 
practice  ;  but  it  may  be  ques- 
tioned whether  the  author  of 
a  trust  would  in  general  ad- 
visedly sanction  the  insertion 
of  a  clause  calculated  to  en- 
danger the  security  of  the 
trust  fiinds. 
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may  be  thought  doubtful,  however,  whether  the 
real  inducement  to  the  insertion  of  the  clause  in 
question  was  not,  in  general,  a  belief,  very  naturally 
inspired  by  its  language,  that  it  carried  with  it  a 
degree  of  protective  force,  and  tempered  the  rigorous 
doctrines  applicable  to  the  administration  of  trusts 
with  a  certain  latitude  and  indulgence.  If,  in 
acting  on  this  natural  though  unfounded  impression, 
trustees  were  induced  to  deviate  from  that  strict 
line  of  duty  to  which  they  would  otherwise  have 
considered  it  incumbent  to  adhere,  it  must  be 
acknowledged  that  the  real  operation  of  the  clause 
was  anything  but  protective  (s). 

But  although  the  common  indemnity  clause  is  of  Special  addiUonB 
no  practical  value,  a  special  clause  should  usually  be  clause. 


*(«)  When  a  breach  of  trust 
has  been  committed,  the  ques- 
tion has  sometimes  arisen 
whether  the  consequent  liabi- 
lity of  the  trustee  constituted 
a  specialty  debt  or  a  simple 
contract  debt  only,  the  rule 
being  that  a  breach  of  trust 
will  constitute  merely  a 
simple  contract  debt,  unless 
there  is  something  in  the 
creation  of  the  trust  to  raise 
a  liability  on  covenant  against 
the  trustee.  (See  Holland  t. 
Holland,  L.  R.  4  Ch.  Ap.  449, 
and  the  cases  there  cited). 
But  this  question  has  now, 
except  as  to  past  transactions, 
lost  its  importance,  since,  by 


the  Act  32  &  33  Vict.  C.  46,   •  When  liability 
the   preference    of   specialty  ^,^uLt 
over  simple  contract  debts  in  gives  rise  to 
the  administration  of  assets  when  to  simple 
has  been  abolished  in  the  case  co*^*™*  d^^*- 
of  persons  dying  on  or  after 
the  1st  of  January,  1870.    As 
to  the  law  before  the  Act,  see 
Cummins  y.  Cummins,  3  Jo. 
&   Lat.    64 ;    Richardson  v. 
Jenkins,  1  Drew.  477.    Re- 
ference may  here  be  made  to 
the    Bankruptcy  Act,   1869, 
(32  &  33  Vict.  c.  71),  s.  49, 
under  which  an  order  of  dis- 
charge in  bankruptcy  is  no 
release  to  a  trustee  from  his 
liability  for  a  breach  of  trust. 
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inserted,  either  as  a  substantive  power,  or  as  a 
branch  of  the  indemnity  clause  (if  retained),  ex- 
onerating the  trustees  from  liability  in  respect  of 
their  lending  on  securities  with  less  than  a  market- 
able title,  and  where  they  have  power  to  lend  on 
leaseholds,  dispensing  with  the  investigation  of  the 
Powers  of  Icssor's  title ;    and  where  there  is  a  power  of  pur- 

lending  and  i        •  i        -i  •  .  ,  •      -i         r        i 

purchasing         chasmg  land  as  an  mvestment,  a  similar  ireedom 
a  marketable       should  be  coiiferrcd  with  respect  to  the  title  to  the 

lands  purchased.  If  this  latitude  is  not  expressly 
given  to  the  trustees,  their  range  of  selection  would, 
from  the  very  general  use  of  special  conditions  of 
sale,  be  much  restricted,  not  only  with  respect  to 
purchases,  but — having  regard  to  the  many  in- 
stances in  which  estates  offered  as  securities  by  way 
of  mortgage  have  been  purchased  under  special  con- 
ditions— also  with  respect  to  loans.  At  the  same 
time  the  power,  though  expressly  conferred,  of 
lending  or  purchasing  on  less  than  a  marketable 
title,  is  one  carryiag  with  it  considerable  respon- 
sibility, and  which  trustees  should  exercise  with 
great  caution.  It  is  conceived  that  they  would 
not  be  justified  in  acting  upon  the  power,  unless 
assured  by  competent  advice  that  the  title,  though 
not  technically  marketable,  was  substantially  safe. 
Right  of  truBteee  As  already  intimated,  the  clause  providing  for  the 
ment.  payment  of  the  trustees'  expenses  is  (like  the  ia- 

demnity  clause)  without  practical  operation ;  as  in 
the  absence  of  special  stipulations  trustees  are 
entitled  to  pay  or  be  repaid  out  of  the  trust  fund, 
aU  costs  and  expenses  which  they  fairly  incur  in  the 
conduct  of  the  trusts  ;  though  they  are  not  entitled 
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to  any  allowance  for  their  time  or  trouble,  except  in 
very  special  cases,  or  unless  such  an  allowance  is  by 
the  instrument  creating  the  trust  expressly  directed 
to  be  made  to  them  (t). 

The  Act  of  22  &  23  Vict.  c.  35  (Lord  St.  Leonards'  Bnactment 

^  in  Lord  St. 

Act),  s.  31,  enacts  that  "every  deed,  will,  or  other  Leonards*  Act 

M  to  indemnity 

mstrument  creating  a  trust,  either  expressly  or  by  and  reimburee- 

.  •     1 .  ment  of  trustees. 

implication,  shall,  without  prejudice  to  the  clauses 
actually  contained  therein,  be  deemed  to  contain  a 
clause  in  the  words  or  to  the  eflfect  following,  that 
is  to  say,  *  That  the  trustees  or  trustee  for  the  time 
being  of  the  said  deed,  will,  or  other  instrument, 
shall  be  respectively  chargeable  only  for  such 
monies,  stocks,  funds,  and  securities,  as  they  shall 
respectively  actually  receive,  notwithstanding  their 
respectively  signing  any  receipt  for  the  sake  of  con- 
formity, and  shall  be  answerable  and  accountable 
only  for  their  own  acts,  receipts,  neglects  or  de- 
faults, and  not  for  those  of  each  other ;  uot  for  any 
banker,  broker,   or  other  person  with  whom   any 


(/)  As  to  the  former  branch 
of  this  rule,  see  Lewin  on 
Trnsts,  5th  ed.  c.  xxi.  s.  2,  pp. 
451  et  seq.,  '*  Allowances  to 
troBtees  for  expenses,"  and 
p.  734 ;  and  as  to  the  latter 
branch,  see  Lewin,  c.  xxi.  s. 
1,  pp.  444  et  seq.,  "Allowances 
for  time  and  trouble."  And 
see  the  notes  to  Eobinson  y. 
Petty  Lead.  Gas.  Eq.  3rd  ed. 
vol.  ii.  pp.  221  et  seq.  A 
trustee  is  not  necessarily  en- 


titled to  withhold  the  transfer 
of  the  trust  fund  to  new 
trustees  until  his  expenses  are 
paid  {Wilson  t.  Parker,  10 
Jur.  979.)  In  D'Oechmer  v. 
Scott,  24  Beay.  239,  a  bill 
against  trustees  having  been 
dismissed  with  costs,  reim- 
bursement clauses  of  the  ordi- 
nary description  were  relied 
on  in  aid  of  their  title  to  have 
their  costs  out  of  money  in  the 
hands  of  the  receiver. 
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trust  monies  or  securities  may  be  deposited,  nor  for 
the  insufficiency  or  deficiency  of  any  stocks,  funds, 
or  securities,  nor  for  any  other  loss,  unless  the  same 
shall  happen  through  their  own  wilful  default 
respectively ;  and  also  that  it  shall  be  lawful  for  the 
trustees  or  trustee  for  the  time  being  of  the  said 
deed,  will,  or  other  instrument,  to  reimburse  them- 
selves or  himself,  or  pay  or  discharge  out  of  the 
trust  premises,  all  expenses  incurred  in  or  about  the 
execution  of  the  trusts  or  powers  of  the  said  deed, 
will,  or  other  instrument ' "  (u).  The  object  of  this 
clause  was  stated  by  its  author  to  be  to  "shorten  trust 
deeds,  by  making  them  operate  as  if  they  contained 
clauses  for  the  indemnity  and  reimbursement  of 
trustees"  (x).  Hitherto  this  result  has  in  practice 
only  been  partially  attained,  as  these  clauses  still 
possess  a  considerable  though  undeserved  popularity, 
which  renders  them  difficult  to  be  got  altogether 
rid  of ;  but  in  the  present  collection  so  much  of  the 
clauses  as  is  superfluous  is  omitted,  and  that  portion 
only  is  retained  by  which,  as  above  noticed,  a 
substantial  and  convenient  addition  is  made  to  the 
powers  of  the  trustees. 

(w)  The  observations  in  the  be  construed  as  if  it  did  tiot 

text    will    suggest     that    it  contain  the  clause  in  ques- 

might,  with  much  the  same  tion. 

result  as  to  the  liability  of        {x)  See  Lord  St.  Leonards' 

trustees,  have    been  enacted  Handy  Book,  7th  ed.  p.  196 

that  every  deed,  &c.,  should  note. 
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Note  on  the  "  Married  Women's  Property  Aor,  1870." 


The  greater  part  of  the 
foregoing  introduction  was 
already  in  print  when  the 
"Married  Women's  Property 
Act,  1870,"  was  passed.  This 
Act,  although  it  will  afiPect 
but  little,  if  at  all,  the  frame 
and  operation  of  an  ordinary 
settlement,  calls  for  some 
notice  in  this  Yolmne.*  By 
section  1,  it  is  enacted,  that 
the  wages  and  earnings  of  any 
married  woman  acquired  or 
gained  by  her  after  the  passing 
of  the  Act  in  any  employment, 
occupation,  or  trade  in  which 
she  is  engaged,  or  which  she 
carries  on  separately  from  her 
husband,  and  also  any  money 
or  property  so  acquired  by 
her  through  the  exercise  of 
any  literary,  artistic,  or  scien- 
tific skill,  and  all  investments 
of  such  wages,  earnings, 
money,  or  property,  shall  be 
deemed  and  taken  to  be  pro- 
perty held  and  settled  to  her 
separate  use,  independent  of 
any  husband  to  whom  she 
may  be  married,  and  that  her 
receipts  alone  shall  be  a  good 
discharge  for  such  wages, 
earnings,  money  and  property. 
By  section  2,  deposits  there- 


after made  in  savings'  banks, 
and  government  annuities, 
granted  in  the  name  of  a 
married  woman,  or  of  a  woman 
who  may  afterwards  marry, 
are  to  be  deemed  her  separate 
property  ;  but  with  a  saving 
of  the  rights  of  the  husband, 
if  the  deposit  should  be  made 
or  annuity  granted  by  means 
of  his  moneys  without  his  con- 
sent. The  3rd  section  enables 
a  married  woman,  or  woman 
about  to  be  married,  to  obtain 
a  transfer  of  any  sum  in  the 
public  funds  (not  being  less 
than  20/.),  to  which  she  is 
entitled,  into  her  name  or 
intended  name  as  a  mar- 
ried woman  entitled  to  her 
separate  use,  whereupon  the 
sadie  is  to  be  deemed  her 
separate  property,  and  is  to 
be  transferred  and  the  divi- 
dends paid  as  if  she  were  un- 
married ;  but  with  the  like 
saving  of  the  rights  of  the 
husband.  The  two  following 
sections  contain  similar  pro- 
visions as  to  paid-up  shares, 
stock,  or  debentures  of  any 
joint  stock  company,  and  as 
to  shares,  benefits,  or  de- 
bentures, in  any   industrial, 
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As  to  personal 
estate  ooming  to 
wife  under  in- 
testacy in  will. 

i*  As  to  policies 
effected  by  wife, 
and  settled 
policies. 


As  to  real  estate 
coming  to  wife 
under  intestacy. 


provident,  friendly,  benefit 
building,  or  loan  society  (bnt 
without  any  limit  as  to  amount) 
belonging  to  any  married  wo- 
man, or  woman  about  to  be 
married,  with  a  similar  saving 
of  the  rights  of  the  husband. 
Section  6  protects  the  credi- 
tors of  the  husband  against 
collusive  deposits  or  invest- 
ments of  his  money  in  the 
name  of  his  wife  in  savings' 
banks,  or  annuities,  or  in 
the  funds,  or  in  shares  or 
stock  of  companies.  Section 
7  enacts,  that  where  any 
woman  married  after  the  pass- 
ing of  the  Act  shall  during  her 
marriage  become  entitled  to 
any  personal  property  as  next 
of  kin,  or  one  of  the  next  of 
kin  of  an  intestate,  or  to  any 
sum  of  money  not  exceeding 
200/.  under  any  deed  or  will, 
such  property  shall,  subject 
and  without  prejudice  to  the 
trusts  of  any  settlement 
affecting  the  same,  belong  to 
the  woman  for  her  separate 
use,  and  that  her  receipts 
alone  shall  be  a  good  dis- 
charge for  the  same.  By  sec- 
tion 8,  where  any  freehold, 
copyhold,  or  customaryhold 
property  shall  descend  upon 
any  woman  married  after  the 
passing  of  the  Act,  as  heiress 
or  co-heiress  of  an  intestate. 


the  rents  and  profits  of  snch 
property  shall,  subject  and 
without  prejudice  to  the  trasts 
of  any  settlement  affecting 
the  same,  belong  to  sach 
woman  for  her  separate  use, 
and  her  receipts  alone  shall  be 
a  good  discharge  for  the  same. 
♦  Section  9,  provides  a  sum- 
mary mode  by  which  questions 
between  husband  and  wife  as 
to  property  declared  by  the 
Act  to  be  the  separate  pro- 
perty of  the  latter,  may  be 
decided  on  application  to  the 
Court  of  Chancery  or  a  County 
Court,  f  By  section  10,  a  mar- 
ried woman  is  enabled  to  effect 
a  policy  on  her  own  life  or 
that  of  her  husband  for  her 
separate  use.  It  is  likewise 
provided,  that  a  policy  effected 
by  a  married  man  on  his  own 
life  and  expressed  on  the  foce 
of  it  to  be  for  the  benefit  of 
his  wife  and  children,  or  any 
of  them,  is  to  enure  accord- 
ingly as  a  trust  for  the  benefit 
of  the  wife  for  her  separate 
use  and  the  children,  or  any 
of  them,  according  to  the  in- 
terest BO  expressed,  and  is  pro- 
tected from  the  creditors  of 
the  husband.  On  tlie  sum 
secured  becoming  payable,  or 
previously  thereto,  a  trustee 
may  be  appointed  by  the 
Court  of  Chancery  or  a  Comity 
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Ck)iirt,  whose  receipt  is  to  be 
a  good  discharge  to  the  office. 
Bat  in  the  eyent  of  the  policy 
being  effected  and  premiums 
paid  by  the  husband  with  in- 
tent to  defraud  his  creditors, 
they  may  receive  out  of  the 
sum  secured  the  amount  of 
the  premiums  paid*    *  Section 

11  confers  on  a  married 
woman  a  right  of  action  and 
other  remedies  as  if  she  were 
unmarried  with  respect  to  pro- 
perty declared  by  the  Act  to 
be  her  separate  property,  or 
which  belonged  to  her  before 
marriage,  and  which  her  hus- 
band shall  by  writing  under 
his  hand  hare  agreed  with 
her  shall  belong  to  her  after 
marriage  as  her  separate  pro- 
perty. 

f  By  way  of  set  off  against 
the  privileges  thus  conferred 
on  married  women,  by  section 

12  the  liability  of  the  husband 
(in  the  case  of  marriages  con- 
tracted after  the  Act),  for  the 
antenuptial  debts  of  the  wife 
IB  taken  away,  and  the  wife 
and  her  separate  property  are 
to  be  solely  liable  for  such 
debts.  $  By  section  13,  a  mar- 
ried woman  having  separate 
property  is  to  be  liable  to 
the  parish  for  the  maintenance 
of  her  husband ;  and  by  section 
14,  she  is  to  be  subject  to  the 


same  liability  as  a  widow  for 
the  maintenance  of  her  chil- 
dren, but  not  so  as  to  relieve 
the  husband  from  his  legal 
liability  in  that  respect.  The 
Act  is  not  to  extend  to  Scot- 
land (s.  16). 

This  Act  (which  was  greatly 
curtailed  in  its  scope  in  the 
course  of  its  passage  through 
Parliament),  Mis  short  of  in- 
troducing any  general  exten- 
sion of  the  rights,  or  removal 
of  the  disabilities  of  married 
women  in  relation  to  property, 
and  its  substantial  effect  in 
this  respect  appears  to  be — 
first,   to    create    a    statutory 
separate  use  without  the  inter- 
position of  a  trustee,  confined  to 
the  earnings  of  married  women, 
and  the  other  particular  cases 
mentioned  in  the  first  ten  sec- 
tions, and  to  which  the  in- 
cidents and  consequences  of 
the  ordinary  separate  use  will 
attach,  except  that  in  the  cases 
in  which  it  arises,  it  will  be 
cognisable  by  the  courts  of 
law  as  well  as  of  equity,  and 
the  wife  will  have  the  same 
remedies  as  if  she  were  a  feme 
sole.;— and  secondly,    as  re- 
gards separate  estate  arising 
under  contract  independently 
of  the  Act,  to  enlarge  the  re- 
medies of  a  married  woman 
in  the  single  case  of  property 
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belonging  to  her  before  mar- 
riage and  settled  to  her  separate 
use,  as  to  which,  under  section 
11,  she  will  hare  power  to  sae 
as  a  feme  sole.  On  the  sub- 
ject of  separate  use,  see  sa- 
pra,  pp.  71,  et  seq. 

With  respect  to  the  bearing 
of  the  Act  on  settlements, 
whether  on  marriage  or  other- 
wise, it  is  conceived  that,  with 
the  possible  exception  of  the 
enactmentinsectionlOrelating 
to  policies  of  assurance,  it  will 
have  bat  little,  if  any,  effect 
either  in  superseding,  or  modi- 
fying the  frame  or  operation 
o^  settlements;  and  in  the 


case  of  policies,  the  power  of 
creating  trusts  by  the  policj 
itself  appears  to  be  of  doubt- 
ful advantage,  even  where  a 
common  form  of  trusts  can. 
be  adopted,  since  the  expense 
of  an  application  to  the  Court 
for  the  appointment  of  a 
trustee  will  in  most  cases 
have  to  be  incurred  ;  and  the 
statutory  power  is  not  suited 
to  cases  in  which  other  pro- 
perty is  comprised  in  the  set- 
tlement, or  trusts  departing 
from  the  common  form  of  the 
insurance  office  or  otherwise 
of  a  special  character  are 
required  to  be  introduced. 
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Covenants  for  title 634 


261 


The  earliest  form  of  settlement  of  land  appears  f^l^'of"a  fee 
to  have  been  the  creation  of  the  fee  simple  con-  toW^-^""^" 
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ditional  (a).  By  this  means  the  absolute  power  of 
alienation  was  suspended  till  the  birth  of  issue,  and 
the  estate  might  be  made  to  devolve  through  a  par- 
ticular line  of  heirs  in  exclusion  of  others.  Thus, 
an  estate  might  be  settled  by  a  person  upon  his 
eldest  son  and  the  heirs  of  his  body,  and  in  default 
or  failiu'e  of  such  heirs,  upon  his  second  son  and  the 
heirs  of  his  body,  and  so  on  upon  the  other  sons 
successively  and  the  heirs  of  their  bodies  ;  and  on  de- 
fault or  failure  of  all  these,  upon  the  settlor  himself  in 

—  of  an  estate    fee.     The  Statute  de  Donis  took  away  the  power  of 
'  alienation,  and  created  the  well-known  estate  called 

an  estate  tail,  and  this  was  probably  the  only  kind 
of  settlement  in  use  from  the  passing  of  the  Statute 
do  Donis,  till  the  invention  of  the  method  of  bar- 
ring estates  tail  by  fine  and  recovery.  The  estate 
was  effectually  preserved  in  the  line  of  the  settle- 
ment, but  the  power  of  alienation  and  re-settlement 
was  totally  precluded. 

teiil^p,^^^^^^  The  next  kind  of  settlement,  and  one  which  re- 
mained in  use  for  a  long  time,  owed  its  origin  to 
the  statute  11  Hen.  7,  c.  20.  By  virtue  of  this 
statute,  women  seised  of  estates  tail  of  the  gift  of 
their  husbands  (ex  provisione  mrn,  as  it  was  called) 
were  prohibited  from  alienating  them ;  and  there- 
fore it  became  usual  to  limit  the  husband  s  estate  to 
the  husband  and  wife,  and  the  heirs  of  the  body  of 
the  wife  by  the  husband.     By  this  means  the  estate 

(a)  2  Bl.  Comm.   110  ;  1  Cont.  Rem,  561,  note,  in  which 

Steph.  Comm.  6th    ed.  249.  the    stages    in    the    gradual 

See  also  Batl.  Co.  Litt.,  290  b^  progress  of  settlements   are 

note  (1),  v.,  and  Butl.  Fearne,  traced. 
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was  secured  to  the  parents  during  their  lives,  and 
afterwards  to  the  issue  against  the  act  of  either 
parent  alone ;  nothing  but  the  concurrence  of  both 
parents,  or  the  surviving  parent  and  the  issue, 
could  alienate  the  estate.  And  as  the  stat.  32 
Hen.  8,  c.  28,  enabled  husbands  and  wives,  and 
tenants  in  tail,  to  grant  leases  binding  on  the 
wives  and  their  heirs,  and  the  issue  in  tail,  it  is 
obvious  that  this  mode  of  settlement  left  the  parties 
sufficient  power  over  the  estate,  while  it  afforded 
protection  against  the  extravagance  or  misconduct 
of  any  one  party.  Mr.  Butler,  indeed,  suggested  (6), 
that  it  might  be  restored  to  use  when  the  property 
is  small,  or  the  length  of  a  modem  settlement  is,  for 
other  reasons,  objectionable ;  but  the  suggestion 
cannot  now  be  acted  on,  because  the  statute  11 
Hen.  7,  c.  20,  has  been  repealed  by  the  Act  for  the 
abolition  of  Fines  and  Recoveries  (3  &  4  Wm.  4, 
c.  74),  s.  17. 

The  next  step  in  the  progress  of  settlements  was  —  by  the  limita- 
made  by  limiting  life  estates  to  the  parents,  with  ufetothe 
remainders  to  the   unborn   children  by  purchase.  j^^mdeTto  the 
On  the  question,  when  the  now  universal  method  ^Sro"  ^"^ 
of  settlement  of  real  estates  on  the  first  and  other 
sons  to  be  born  of  the  marriage  successively  in  tail 
male   or  in  tail  first  came  into  use,  Mr.  Joshua 
WiUiams  (c)  states  that,  after  careful  search,  he  has 

(b)  Co.  Litt.  290  b,  note  (1),     family  settlements  of  landed 
V.  3.  property,"  in  the  Transactions 

(c)  See  Mr. Williams's  learned     of  the  Juridical  Society,  vol.  i. 
and  interesting  paper  "  On  the     p.  45. 

origin  of  the  present  mode  of 
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not  been  able  to  discover  any  trace  of  a  limitation 
of  an  estate  tail,  or  any  other  estate,  to  an  unborn 
son,  prior  to  the  3  &  4  Philip  and  Mary.  In  that 
year  it  appears  that  a  feojQfment  was  made  by 
Thomas  Culpeper,  limiting  successive  estates  to  the 
first  and  other  sons  of  the  feoffer's  son  and  the  heirs 
male  of  their  bodies  ;  and  in  the  same  year  was 
made  the  feoffment,  with  like  limitations,  which 
laid  the  foundation  of  the  litigation  in  ChudleigKs 
Case  (d).  Mr.  Williams  notices  the  decision  in  the 
32nd  year  of  King  Henry  6,  that  a  remainder  after  a 
life  estate  to  the  right  heirs  of  J.  S.,  a  living  person, 
is  good,  with  the  observation  that,  "  the  very  fact  of 
such  a  decision  being  required  shows  at  least  the 
uncertainty  of  the  law  up  to  that  period."  It  is 
obvious  that,  until  the  validity  of  contingent  re- 
mainders to  unborn  persons  was  established  beyond 
question,  the  practice  of  limiting  estates  to  the 
children  of  the  marriage  as  purchasers  could  not 
arise, 
inrention  of  The  dccisious  in  Archer^ s  Case  (e)  and  Chud- 

estates  to  pre- 
serve contingent    leigKs  Case  {/),  in  favour  of  the  destructibility  of 

contmgent  remamders    by   the   feoffment    of    the 

tenant  for  life  or  the  merger  of  his  estate,  left  the 

interests  of  unborn  children,  to  whom  estates  were 

limited   as    purchasers,   nearly  as  unprotected   as 

when  the  parents  themselves  took  estates  tail  (and 

in  some  cases  more  so) ;  until  a  plan  was  devised 

"  for  giving  the  freehold  to  trustees  during  the  life 

{d)  1  Anderson,  809 ;  1  Rep.        {e)  1  Rep.  66  b. 
120  ;  Popham,  70.  (/;  Ubi  supra. 
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of  the  father,  upon  trust  to  presence  the  contingent 
remainders  to  his  children.     It  is  said  by  counsel 
in  the  argument  of  the  case  of  Garth  v.  Sir  John 
Hind  Cotton  {g),  that  this   plan  was  invented  by 
Lord  Keeper  Bridgman ;   and  Lord  Hardwicke,  in 
his  judgment  in  the  same  case,  a.d.  1750,  states 
that  the  invention  of  trustees  to  preserve  contingent 
remainders  was  then   about    100   years   since  (A); 
and  he  subsequently  states  that  the  Umitation  to 
trustees  to  preserve  contingent  remainders  took  its 
rise  from  the   determination   of  two   great  cases, 
ChudleigKs  Case  and  Archer's  Case,  though  it  was 
several  years  after  those  resolutions  before  that  light 
was  struck  out,  and  it  was  not  brought  into  practice 
amongst  conveyancers  till  the  time  of  the  Usurpa- 
tion ;    when  probably   the   providing   against  for- 
feitures   for  what  was    then    called    treason   and 
delinquency,   was   an   additional   motive   to  it  (i). 
There  can  be  little  doubt  that  these  statements  are 
correct,  and  that  Sir  Orlando  Bridgman,  afterwards 
Lord  Keeper,  who   may  be   called   the   father  of 
modem  conveyancing,  was  in  fact  the  inventor  of 
the  method  so  long  in  use  for  preserving  contin- 
gent remainders  by  means  of  a  limitation  to  trustees 
for  that  purpose  {k). 

{g)  1  Ves.  Sen.  524.  mitations  of  estates  to  preserve 

(A)  1  Dickens,  188.  similar  to   those  in  modem 

(f)  1  Dickens,  191.  use.  Mr.  Peachey  (Settlements, 

(Jc)  Williams,  Trans.  Jurid.  16,  note)  says  that  the  point 

Soc.,  vol.  i.,  pp.  53,  54.    In  as  to  the  origin  of  the  limita- 

"  Bridgman's  Precedents,"  col-  tion  to  trustees  to  preserve  has 

lectcd  by  his  clerk,  there  are  li-  never  been  satisfactorily  re- 
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Decisions  estab-        The  decisioiis  bv  which  it  was  settled  that  the 

lishing  sof-  .      , 

ficiency  of  estates  estate  limited  to  the  trustees  during  the  life  of  the 

to  preserve. 

tenant  for  life,  to  take  eflFect  on  the  forfeiture  or 
other  determination  of  the  life  estate,  was  a  vested 
remainder  (Z),  and  that  the  trust  to  preserve  con- 
tinorent  remainders  annexed  to  the  estate  of  the 
trustees  rendered  it  a  breach  of  trust  for  them  to 
join  with  the  tenant  for  life  in  a  conveyance 
whereby  the  contingent  remainders  were  de- 
stroyed (m),  fully  established  the  sufficiency  of  the 
protection  acquired  by  the  interposition  of  the 
trustees'  estate;  and  settlements  giving  life  estates 
to  persons  in  esse,  with  estates  tail  in  remainder  to 
their  unborn  issue,  preceded  (as  to  the  latter)  by 
limitations  to  trustees  to  preserve  contingent  re- 
mainders, continued  to  be  the  regular  method  of 
providing  for  the  devolution  of  real  property,  imtil 
the  Act  to  facilitate  the  Transfer  of  Property  (7  &  8 
Vict.  c.  76)  annulled  contingent  remainders,  and 
substituted  for  them  estates  having  the  properties 
of  executory  devises  {n)  ;  an  alteration  in  the  law 
which  was  itself  repealed  ab  initio  by  the  Act  to 
Amend  the  Law  of  Real  Property  (8  &  9  Vict 
c.    106).      The  latter  Act(o)   restored   contingent 


Statutory 
alteration  in 
the  nature 
of  contingent 
remainders. 


solyed,  and  Sir  Geoflfrey  Pal- 
mer has,  by  the  majority,  been 
associated  with  Sir  Orlando 
in  the  invention. 

(I)  Duncomb  v.  Duncomhy  3 
Lev.  437 ;  Dormer  v.  Forfescue, 
otherwise,  Smith  dem.  Dormer 
V.  Packhurstf  18  Vin.  Abr. 
413,  6  Bro.  P.  C.  Toml.  351, 


3  Atk.  135,  Butl.  Co.  Litt. 
265  a,  note  2. 

(m)  PyeY.  Gorge,  1  P.Wms. 
128,  7  Bro.  P.  C.  Toml.  221 ; 
Mansell  v.  Mansell,  2  P.  Wms. 
678,  Cas.  temp.  Talb.  252. 

(n)  Sect.  7. 

{o)  Sect.  8. 
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remainders,  but  rendered  them  indestructible  by 
the  forfeiture,  surrender,  or  merger  of  the  preceding 
estate  of  freehold  ;  and  as  it  deprived  feoffments  of 
their  tortious  operation  (j)),  and  fines  and  recoveries 
had  previously  been  abolished,  it  left  no  means  by 
which  contingent  remainders  can  be  destroyed, 
though  they  still  continue  exposed  to  failure  in  the 
event  of  the  particular  estate  reaching  its  natural 
determination  (q)  before  the  contingent  remainder 
is  ready  to  come  into  existence.  The  result  of  this 
change  in  the  law  applicable  to  contingent  remaiu- 
dera  has  been,  in  all  cases  in  which  the  limitations 
of  the  settlement  consist  of  life  estates  to  persons 
in  esse,  with  immediate  remainders  to  their  own 
children  (by  far  the  most  common  case),  to  render 
the  estates  of  the  children  (if  given  so  as  to  vest  at 
birth)  independent  of  the  protection  afforded  by  a 
limitation  to  trustees  to  preserve,  since  in  all  such 
cases  the  children  must  necessarily  come  into 
existence  during  the  life  of  the  parent  (r).     When, 


(p)  Sect.  4. 

(g)  See  instances  in  Price 
T.  ffaU,  L.  IL  5  Eq.  399  ; 
Fesiinff  v.  Allm,  12  M.  &  W. 
279  ;  Rhodes  v.  Whitehead,  2 
Dr.  &  Sm.  632  ;  Holmes  v. 
Prescott,  10  Jur.  K  S.  507, 
33  L.  J.  Ch.  264  ;  Perceval  v. 
Percevaly  L.  E.  9  Eq.  386. 

(r)  *  The  statute  of  10  &  11 
Will.  3,  c.  16,  enacts  that  when 
any  estate  is,  by  marriage  or 
any  other  settlement^  settled 


in  remainder  to  children  with 
remainders  over,  any  posthu- 
mous child  may  take  in  the 
same  manner  as  if  bom  in  the 
father's  life-time.  This  sta- 
tute was  passed  to  obviate 
doubts  respecting  the  law 
which  had  been  decided  in 
favour  of  the  posthumous 
child  by  the  House  of  Lords,  •  Ab  to  rights 
revereing  the  judgments  of  1?^**'''"''"' 
the  Common  Pleas  and  King's 
Bench,  and  against  the  opinion 
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however,  the  estates  of  the  issue  axe  not  preceded 
by  a  life  estate  in  the  parent  (s),  or  when  they  are 
so  preceded,  but  are  made  contingent  on  some  event 
(such  as  attaining  a  given  age)  which  may  not 
happen  until  after  the  parent's  decease  (t),  the  limita- 
tion of  an  intermediate  estate  to  trustees  is  necessary 
to  protect  the  contingent  remainders ;  and  a  similar 
limitation  should  be  inserted  when  the  parent's 
estate  is  subject  to  determine  or  shift  in  his  life- 
time, as,  for  instance,  on  his  failing  to  assume,  or 
discontinuing  the  use  of  a  prescribed  name  and 
arms,  or  on  his  acquiring  another  estate,  if  it  be 
intended  that  the  remainder  as  to  the  children 
should  take  effect  in  due  course,  notwithstanding 
the  determination  of  the  parent  s  estate  (u). 


of  all  the  judges  {Reeve  v. 
Long,  1  Salk.  227).  Mr.  But- 
lur  (Co.  Litt.  298  a,  note  3) 
remarks  that  it  is  singular 
that  the  statute  does  not  ex- 
j>r;^8sly  mention  limitations  or 
devises  made  in  wills ;  and 
adds  that  there  was  a  tradition 
that,  as  JReeve  v.  Long  arose 
upon  a  will,  the  Lords  con- 
sidered the  law  to  be  settled 
by  their  determination  in  that 
case,  and  were  unwilling  to 
make  any  express  mention  of 
limitations  or  devises  made  in 
wills,  lest  it  should  appear  to 
call  in  question  the  authority 
or  propriety  of  their  determi- 
nation.   A  posthumous  heir, 


taking  hg  descent,  is  not  within 
the  statute,  and  is  entitled  to 
the  rents  from  his  birth  only, 
Richards  v.  Richards,  Johns. 
754 ;  and  seeBassettv.BcissetL 
3  Atk.  203,  Johns.  758,note(&). 

(s)  As  in    Price  v.    Hall, 
ubi  supra. 

(t)  As  in  the  four  last  cases 
cited  in  p.  267,  note  (q)  supra. 

(u)  It  has  been  suggested 
that  the  provision  in  8  &  9 
Vic.  c.  106,  s.  8,  protecting 
contingent  remainders  from 
failure  by  the  forfeiture  of  the 
preceding  estate  of  freehold, 
is  not  confined  to  the  par- 
ticular acts  by  which  a  tenant 
for  life  was  held  to  forfeit  his 
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After  the  principles  regulating  the  course  of  limi-  introdiiction  of 
tation   had  been   settled    by  the   successive   steps  undS^hrSa. 
above  indicated,  a  further  considerable  progress  was    ^   °    "®^ 
made   in   the  method  of  settlement  by  the  intro- 
duction of  powers  operating  under  the  Statute  of 
Uses.     "  By  these/'  says  Mr.  Butler  (cr),  "  as  com- 
plete a  dominion  over  the  property  which  is  the 
subject  of  the  settlement  is  given  to  the  party  and 
his  trustees,  as  if  it  were  not  the  subject  of  settle- 
ment ;    at  the  same  time  that  the  property,  or  its 
value,  is  completely  secured  to  the  parties,  to  their 
issue,  and  to  all  other  claimants." 


life  estate,  and  which  the 
estate  of  the  trustees  to  pre- 
serve was  formerly  intended 
to  gnard  against,  but  that  it 
has  the  larger  operation  of 
protecting  the  contingent  re- 
mainders in  the  event  of  the 
life  estate  determining  under 
a  provision  in  the  instrument 
creating  the  limitations,  snch 
as  a  shifting  clause  ;  and  this 
view  is  favoured  by  the  cir- 
cumstance that  otherwise  the 
word  "forfeiture"  would  be 
without  meaning,  since  the 
liability  of  a  life  estate  to 
forfeiture  by  the  act  of  the 
tenant  for  life  has  ceased 
altogether  with  the  provision 
in  the  same  Act,  8  &  9  Vic. 
c.  106,  s.  4,  taking  away  the 
tortious  operation  of  a  feoflp- 
ment.    On  the    other  hand. 


there  appears  to  be  a  difficulty 
in  ascribing  to  that  word  in 
the  clause  referred  to,  another 
or  larger  meaning  than  that 
which  was  commonly  attri- 
buted to  it  in  connection  with 
the  destruction  of  contingent 
remainders,  so  as  to  make  it 
include  what  is  more  properly 
a  determination  than  a  for- 
feiture of  the  life  estate,  there 
being  little,  if  any,  distinction 
in  substance  between  an  es- 
tate limited  absolutely  with  a 
subsequent  clause  of  cesser  in 
a  certain  events  and  an  estate 
originally  limited  to  determine 
on  the  like  event.  On  the  whole, 
the  safe  and  proper  course  in 
such  a  case  is  to  insert  a  limi- 
tation to  trustees  to  preserve. 

(x)  Co.  Litt.  290  b,  note 
(1).  V.  5. 
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Period  of  KUB* 
pension  of 
iwwer  of 
disposition  over 
settled  estate. 


Ordinary  course 
of  settlement. 


From  the  technical  rule,  which  required  the  con- 
currence  of  the  owner  of  the  immediate  freehold  in 
suifering  a  recovery  (formerly  the  only  complete 
mode  of  barring  an  estate  tail,  with  all  estates 
expectant  upon  or  taking  eflFect  in  defeazance  of  it), 
together  with  the  scheme  of  law,  which,  while  re- 
fusing validity  to  the  limitation,  after  an  estate  for 
life  to  an  unborn  person,  of  an  estate  to  a  child  of 
such  unborn  person  (y),  (a  doctrine  which  may  be 
considered  to  have  lain  at  the  foundation  of  that 
great  landmark  of  English  law,  the  rule  against 
perpetuities)  established  on  an  indestructible  footing 
estates  limited  by  way  of  purchase  to  the  unborn 
children  of  a  person  in  esse,  so  sa  those  estates  were 
guarded  by  the  artifice  of  a  trust  to  preserve  con- 
tingent remainders,  it  followed  that  the  power  of 
disposition  over  an  estate  in  settlement  was,  in 
ordinary  course,  suspended  until  a  time  at  which 
the  dominion  was  divided  between  a  tenant  for  life 
in  possession  and  a  tenant  in  tail  (usually  his  son) 
entitled  in  remainder.  Upon  the  majority  or  mar- 
riage of  the  latter,  the  estate  was  commonly  re- 
settled, he  receiving  an  immediate  provision,  and 
by  his  estate  being  reduced  to  a  life  estate,  with 
remainder  to  his  issue  in  tail,  parting  with  his 
prospective  power  of  alienation.  By  such  a  process 
as  is  here  roughly  described,  the  bulk  of  the  family 
estates  in  this  country  were  kept  in  settlement  fix)m 

(y)  See  Williams's  Real  App.  F.  as  to  the  relation  be- 
Prop.  8th  ed.  264,  and  the  tween  this  doctrine  and  the 
authorities  in  note  (m)  ;  and     rule  against  perpetuities. 
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one  generation  to  another,  the  new  fetter  being 
added  at  that  epoch,  at  which  the  power  of  aliena- 
tion had  arisen,  but  while  its  exercise  required  the 
concurrence  of  two  distinct  persons,  the  owners  in 
possession  and  expectancy,  and  commonly  standing 
in  the  relation  of  father  and  son.  The  Act  for  the 
Abolition  of  Fines  and  Recoveries,  retained  in  sub- 
stance, and  engrafted  on  the  new  system  which  it 
originated,  the  distribution  of  power  which  had 
previously  existed  (z). 

An  ordinary  settlement  of  a  family  estate  upon  ^^^  ^^ 

•^  J  r  ordinary  strict 

marriage  (in  the  structure  of  which,  as  already  Mttiement. 
noticed  (a),  there  is  for  the  most  part  a  considerable 
degree  of  uniformity)  comprises  clauses  of  the  fol- 
lowing description  (all  of  which,  however,  are  by 
no  means  invariably  present),  arranged  in  the  order 
in  which  they  are  here  mentioned.  After  a  proper 
conveyance  by  appointment  or  otherwise  (according 
to  the  nature  of  the  title  to  the  estate),  with  limita- 
tions framed  so  as  to  keep  up,  as  far  as  possible,  the 
existing  title  until  the  marriage,  the  course  of  devo- 
lution of  the  estate,  as  from  the  marriage,  is  fixed 
by  means  of  a  series  of  limitations,  which,  if  the 


(z)  As  to  the  working  of 
the  system  of  settlement  of 
landed  estates  in  its  mature 
form,  see  Hayes'  Cony.  5th 
ed.,  vol.  i.,  pp.  560,  et  seq. ; 
"Williams's  Real  Prop.,  8th  ed., 
48  et  seq. ;  and  as  to  the 
principle  of  the  modem  sub- 
stitute for  fines  and  recoveries, 


see  the  First  Report  of  the 
Real  Property  Commissioners, 
(a)  Supra,  p.  4.  See  also 
the  observations  as  to  the 
order  of  parties  and  recitals, 
supra,  p.  12,  which  apply  to 
settlements  of  real  estate,  as 
well  as  to  settlements  of  per- 
sonal estate. 
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estate  belong  to  the  husband  himself,  mostly  com- 
mence with  a  life  estate  in  him,  without  impeach- 
ment of  waste,  subject  only,  where  pin-money  is 
provided,  to  a  tenn  limited  to  trustees  upon  trusts 
for  raising  pin-money ;  but  if  the  estate  belong  to 
the  father  of  the  husband,  or  if  the  father  be  tenant 
for  life,  with  remainder  to  the  husband,  the   usual 
course  is  to  provide  the  latter  with    an   imme- 
diate income,  and  also  to  make  a  provision  for  his 
widow,  should  he  die  in  the  lifetime  of  his  father, 
by  means  of  rentcharges  taking  effect  out  of  the 
father's  life  estate,  with  proper  ancillary  powers  and 
remedies  (usually  but,  as  will  be  hereafter  seen,  not 
necessarily  involving  the  creation  of  a  term).     The 
husband's  life  estate  (whether  immediate  or  in  re- 
mainder upon  that  of  his  father)  is  followed  by  the 
limitation  oi"  gT'  rentcharge,  with  ancillary  powers, 
to  the  wife  for  her  life  by  way  of  jointure,  and 
this,  with  the   term  (if  any)  limited  for  securing 
it,  is  followed  in  tfhe  order  of  the  settlement  by  the 
long  term  of  years  limited  to   trustees,  for   the 
important  purpose  of  raising  portions  for  younger 
children,  the  title  to  which  must,  of  course,  be  para- 
mount to  the  title  of  the  eldest  son  to  the  estate. 
The  trusts  of  the  term  for  raising  portions,  as  well 
as  of  other  terms,  are  not  set  out  in  the  place  in 
which  the  terms  are  limited,  as  their  length  would 
render  it  inconvenient  to  interrupt  for  this  purpose 
the  course  of  the  limitations  ;  but  the  trusts  of  the 
terms  are  merely  referred  to  upon  their  creation, 
and  are  set  forth  at  length  after  the  conclusion  of 
the  limitations.     Successive  estates  are  limited  to 
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the  first  and  other  sons  of  the  marriage  in  tail  male 
or  in  tail ;  and  this  limitation  may  be  followed  by 
others,  carrying  the  estate  through  any  number  of 
branches  of  the  family,  until  the  series  of  limitations 
closes  with  an  estate  in  fee-simple,  after  which,  of 
course,  no  further  remainder  is  possible.    If  it  is  the 
design  of  the  framer  of  the   settlement  that  the 
primary  order  of  limitation  should  be  in  any  event 
departed  from,  as,  for  example,  if  the  condition  is 
imposed  of  assuming  or  retaining  the  family  name 
and  arms,  or  if  the  estate  is  destined  for  the  founda- 
tion of  a  second  family,  in  the  event  of  the  elder 
branch  being  enriched  from   another  source,   the 
primary  limitations    are   followed    by   appropriate 
shifting  clauses  (as  they  are  called),  the  oflBce  of 
which  is  to  carry  the  estate  in  the  new  line  of  devo- 
lution, upon  the  happening  of  the  c  re-it  on  which 
the  old  uses  are  to  be  superseded.     The  limitations 
of  the  estate,  with  the  provisions  (if  any)  modifying 
and  controlling  the  primary  coi   je  of  limitation 
(whether  strictly  by  way  of  shifting  use,  or  by  acce- 
leration of  the  subsequent  remainders),  are  followed 
by  the  trusts  of  the  terms,  the  declarations  of  which 
follow  the   order  of  the  limitation  of  the   terms. 
Next,  in  general,  comes  a  clause  disposing  of  the 
rents   of  the   estate  during  the   minority   of  the 
tenant  in  possession ;  the  general  scope  of  which  is 
to  vest  in  trustees  sufficient  powers  for  the  manage- 
ment of  the  estate,  with  directions  for  the  mainte- 
nance of   the  minor,   and  for  the    accumulation, 
during  the  minority,  of  the  surplus  rents,  and  the 
ultimate   destination   of  the   accumulations.     This 
clause  is  mostly  followed  by  powers  of  jointuring 
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and  charging  portions  in  favour  of  a  future  wife 
and  the  children  of  a  future  marriage,  without 
which,  it  would  be  out  of  the  power  of  the  husband, 
in  the  event  of  the  death  of  the  intended  wife,  to 
make  proper  provisions  for  another  wife  and  family 
should  he  marry  again.  When  the  limitations 
extend  beyond  the  issue  of  the  intended  husband, 
and  take  in  collateral  branches  of  the  family,  be- 
sides the  powers  of  jointuring  a  future  wife  and 
charging  portions  in  favour  of  the  children  of  a 
future  marriage  given  to  the  husband,  powers  of 
jointuring  and  charging  portions  are  usually  given 
to  the  other  successive  tenants  for  life,  to  take  effect 
only  in  the  event  of  them  or  their  issue  respectively 
coming  into  possession,  and  subject  to  limits  as  to 
the  aggregate  amount  of  charge  to  be  imposed  on  the 
estate  by  the  exercise  of  those  powers.  The  several 
clauses  above  enumerated,  which  are  in  their  general 
nature  and  objects  distributive  of  the  beneficial  in- 
terest in  the  estate  among  its  successive  takers,  are 
followed  by  another  series  of  provisions  operating, 
like  the  former,  by  virtue  of  the  Statute' of  Uses, 
the  object  of  which  is  to  invest  the  owner  for  the  time 
being  with  sufficient  powers  for  the  due  management 
of  the  estate — ^powers  of  leasing  (including  powers  of 
granting  building  and  mining  leases,  should  the  nature 
of  the  property  so  require),  and  (though  now  little 
used)  of  granting  licences  to  copyholders  to  improve 
and  to  demise  (if  the  estate  comprise  a  manor), 
which  powers  are  usually  entrusted  to  the  tenant 
for  life  for  the  time  being  if  of  full  age  :  and  powers 
of  enfranchisement  (in  the  like  event  of  the  estate 
compiising  a  manor),  and  of  partition  (where  there 
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are  Tindivided  shares),  and  of  sale  and  exchange, 
which  are,  in  general,  given  to  trustees,  to  be 
exercised  with  the  consent  of  the  tenant  for  life  if 
of  full  age.  If  the  settlement  comprise  copyholds, 
leaseholds,  or  chattels  (such  as  plate,  furniture,  or 
pictures)  intended  to  devolve  with  the  estate  as 
heirlooms,  they  are,  in  ordinary  practice,  vested  at 
law  in  trustees,  upon  trusts  to  correspond  with  the 
uses  of  the  freeholds.  The  power  to  appoint  new 
trustees  in  settlements  of  real  estate  may  now 
usually  (as  in  settlements  of  personal  estate)  be 
omitted,  having  regard  to  the  enactment  23  &  24 
Vict.  c.  145,  s.  27 ;  but  when  inserted  it  is 
mostly  df  a  somewhat  more  elaborate  character 
than  in  settlements  of  personal  estate,  as  there  are 
commonly  in  settlements  of  the  former  class  several 
sets  of.  trustees,  namely,  a  distinct  set  for  each  term 
created  by  the  settlement,  as  well  as  a  set  of  general 
trustees,  whose  ofl&ce  (usually  far  more  important 
than  that  of  the  others)  comprises  the  exercise  of  the 
powers  of  the  settlement,  so  far  as  not  given  to  the 
tenant  for  life,  and,  in  general,  all  fiduciary  duties 
connected  with  the  settlement,  except  those  arising 
under  the  trusts  of  the  terms.  The  settlement 
generally  terminates  with  covenants  for  title  on  the 
part  of  the  settlor  as  upon  a  sale.  Most  of  the 
component  parts  of  the  elaborate  piece  of  machinery 
which  has  been  described  wUl  afibrd  ground  for 
obsei-vation ;  and  in  discussing  them,  it  will  be 
proper  to  bear  in  mind  the  differences  in  structure 
according  as  the  settlement  is  a  mere  marriage 
settlement,  confined  in  its  objects  to  the  husband 
and  wife,  and  the  issue  of  the  marriage,  or  of  the 
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and  charging  portions  in  favour  of  a  future  wife 
and  the  children  of  a  future  marriage,  without 
which,  it  would  be  out  of  the  power  of  the  husband, 
in  the  event  of  the  death  of  the  intended  wife,  to 
make  proper  provisions  for  another  wife  and  family 
should  he  marry  again.  When  the  limitations 
extend  beyond  the  issue  of  the  intended  husband, 
and  take  in  collateral  branches  of  the  family,  be- 
sides the  powers  of  jointuring  a  future  wife  and 
charging  portions  in  favour  of  the  children  of  a 
future  marriage  given  to  the  husband,  powers  of 
jointuring  and  charging  portions  are  usually  given 
to  the  other  successive  tenants  for  life,  to  take  effect 
only  in  the  event  of  them  or  their  issue  respectively 
coming  into  possession,  and  subject  to  limits  as  to 
the  aggregate  amoimt  of  charge  to  be  imposed  on  the 
estate  by  the  exercise  of  those  powers.  The  several 
clauses  above  enumerated,  which  are  in  their  general 
nature  and  objects  distributive  of  the  beneficial  in- 
terest in  the  estate  among  its  successive  takers,  are 
followed  by  another  series  of  provisions  operating, 
like  the  former,  by  virtue  of  the  Statute*  of  Uses, 
the  object  of  which  is  to  invest  the  owner  for  the  time 
being  with  sufficient  powers  for  the  due  management 
of  the  estate — powers  of  leasing  (including  powers  of 
granting  building  and  mining  leases,  should  the  nature 
of  the  property  so  require),  and  (though  now  little 
used)  of  granting  licences  to  copyholders  to  improve 
and  to  demise  (if  the  estate  comprise  a  manor), 
which  powers  are  usually  entrusted  to  the  tenant 
for  life  for  the  time  being  if  of  full  age  :  and  powers 
of  enfranchisement  (in  the  like  event  of  the  estate 
comprising  a  manor),  and  of  partition  (where  there 
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are  Tindivided  shares),  and  of  sale  and  exchange, 
which  are,  in  general,  given  to  trustees,  to  be 
exercised  with  the  consent  of  the  tenant  for  life  if 
of  full  age.  If  the  settlement  comprise  copyholds, 
leaseholds,  or  chattels  (such  as  plate,  furniture,  or 
pictures)  intended  to  devolve  with  the  estate  as 
heirlooms,  they  are,  in  ordinary  practice,  vested  at 
law  in  trustees,  upon  trusts  to  correspond  with  the 
uses  of  the  freeholds.  The  power  to  appoint  new 
trustees  in  settlements  of  real  estate  may  now 
usually  (as  in  settlements  of  personal  estate)  be 
omitted,  having  regard  to  the  enactment  23  &  24 
Vict.  c.  145,  8.  27 ;  but  when  inserted  it  is 
mostly  of  a  somewhat  more  elaborate  character 
than  in  settlements  of  personal  estate,  as  there  are 
commonly  in  settlements  of  the  former  class  several 
sets  of.  trustees,  namely,  a  distinct  set  for  each  term 
created  by  the  settlement,  as  well  as  a  set  of  general 
trustees,  whose  office  (usually  far  more  important 
than  that  of  the  others)  comprises  the  exercise  of  the 
powers  of  the  settlement,  so  far  as  not  given  to  the 
tenant  for  life,  and,  in  general,  all  fiduciary  duties 
connected  with  the  settlement,  except  those  arising 
under  the  trusts  of  the  terms.  The  settlement 
generally  terminates  with  covenants  for  title  on  the 
part  of  the  settlor  as  upon  a  sale.  Most  of  the 
component  parts  of  the  elaborate  piece  of  machinery 
which  has  been  described  wUl  afibrd  ground  for 
obsei-vation ;  and  in  discussing  them,  it  will  be 
proper  to  bear  in  mind  the  difierences  in  structure 
according  as  the  settlement  is  a  mere  marriage 
settlement,  confined  in  its  objects  to  the  husband 
and  wife,  and  the  issue  of  the  marriage,  or  of  the 
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Frame  of 
limitatioEB. 


nature  of  a  family  settlement  taking  in  collaterals 
and  their  issue. 

The  limitations  of  a  settlement  are  sufficiently 
simple  in  their  frame,  when  the  life  estate  of  the 
settlor,  and  the  terms  which  secure  the  jointure  of 
his  wife  and  the  portions  of  his  younger  children 
are  followed  (as  in  the  j&rst  example  of  a  strict 
settlement  in  the  following  collection)  by  remain- 
ders to  the  first  and  other  sons  of  the  marriage 
successively  in  tail  male,  with  remainder  to  the 
settlor  in  fee ;  but  they  often  assume  great  length 
and  considerable  complexity  when  they  provide  for 
devolution  through  different  branches  of  the  family 
in  succession,  giving  estates  for  life  to  persons  in  esse 
within  the  scope  of  the  settlement,  with  remainders 
to  their  issue  in  tail  male  or  in  tail.  Settlements  of 
this  description  are  often  the  result  of  an  arrange- 
ment between  father  and  son,  by  which,  as  already 
noticed  (a),  the  latter  receives  an  immediate 
provision  as  an  equivalent  for  concurring  in 
the   resettlement  of  the  estate  (6).      Some  points 


Asio  termBof 
resettlement  by 
father  and  son. 


(a)  Supra,  p.  270. 

{b)  It  is  one  of  the  most 
delicate  fiinetions  of  the  con- 
veyancer to  advise,  as  he  is 
sometimes  called  upon  to  do, 
as  to  what  are  fair  terms  be- 
tween father  and  son,  upon 
the  resettlement  of  the  family 
estate.  Upon  this  point,  the 
following  observations,  ex- 
tracted from  an  opinion  by 
the  late  Mr.  Butler,  may  be 
cited.    "At  present,  Mr. 


is  tenant  for  life  with  the 
immediate  remainder  in  tail 
male  to  his  son,  so  that,  on 
the  one  hand,  the  son  derives 
no  immediate  income  from 
the  estate  ;  on  the  other,  if 
he  survives  his  father,  the 
estate  is  entirely  and  com- 
pletely subject  to  his  disposi- 
tion. Now,  in  cases  of  this 
nature,  when  the  father  gives 
up  anything  to  his  son,  he 
has  a  right  to  expect  a  return, 
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connected  with  the  frame   and   order  of   limita- 


and  this  return,  in  cases  of  the 
present  kind,  is  generally  made 
to  him  by  his  son's  depriving 
himself  of  the  power  of  aliena- 
tion by  reducing  himself  to  be 
tenant  for  life,  with  limitations 
to  his  issne  male  in  strict 
settlement,  and  with  similar 
limitations  over  to  his  brothers 
and  their  issne  male.  *  *  ♦  *  * 
I  consider,  however,  that  the 
father  gives  up  nothing  when 
he  gives  the  son  an  amiuity, 
unless  that  annuity  be  larger 
than  what  it  is  natural  to  sup- 
pose the  &ther  as  father,  and 
a  man  of  honour,  would  be 
bound  to  allow  his  son,  if 
seised  in  fee  simple  of  the 
estate,  and  the  son  had  there- 
fore no  other  claim  on  him 
than  what  his  duty  and  feel- 
ings as  a  father  might  prompt 
him  to  do." 

Referring  to  this  opinion  of 
Hr.  Butler,  another  late  most 
eminent  conyeyancer,  in  ad- 
Tifling  as  to  a  proposed  family 
settlement,  made  the  following 
observations  : — "  The  benefits 

oflFered  to  Mr. junr.,  are 

a  present    annual   allowance 

during  the  life  of  Mr.  

senr^  and  contingent  benefits 
in  the  event  of  his  marrying 
in  Mr. senr.'s  lifetime. 


come,  and  by  having  the 
means  afforded  him  of  making 
provision  for  his  wife  and 
children,  to  take  effect  though 

he  should  die  in  Mr.  

senr.'s  lifetime,  and  to  take 
effect  in  enjoyment  to  an 
extent  to  be  agreed  upon  dur- 
ing the  life  of  Mr. senr. 

"  All  this,  however,  I  think 
falls  within  Mr.  Butler's  gene- 
ral observation  respecting  the 
annual  allowance  of  a  father 
to  his  son.  It  is  so  much  a 
matter  of  course  that  a  parent, 
tenant  for  life  of  a  very  large 
estate,  should  make  sufficient 
allowance  for  the  adequate 
maintenance  of  a  son  imme- 
diately entitled  in  remainder, 
and  that  on  the  occasion  of  a 
proper  marriage  of  the  son 
his  parent  should  concur  in 
making  a  reas(^nable  and  suf- 
ficient settlement,  that  I  very 
strongly  doubt  whether  the 
mere  benefit  of  having  provi- 
sions of  this  nature  secured 
prospectively  or  absolutely,  is 
alone  sufficient  to  form  a  suffi- 
cient consideration  for  the 
son's  concurrence  in  a  strict 
settlement.  In  cases  of  this 
nature  it  very  commonly 
happens  that  circumstances 
afterwards  arise  to  render  the 
by  an  increased  annual   in-      son  dissatisfied  with  having 
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tions  in   settlements  of   real  estate  will  here   be 
noticed. 


fiinciplee 
goveming  va- 
lidity of  fftmily 
arrangements. 


been  indnced  in  veiy  early  life 
to  deprive  himself  of  his  ex- 
pectant absolute  ownership  of 
the  property.  In  such  a  case, 
without  special  circnmstances, 
I  should  think  it  a  safer  and 
more  proper  course  either  to 
postpone  a  settlement  until  the 
marriage  of  the  son,  or  to  make 
the  settlement  subject  to  an 
absolute  power  of  appoint- 
ment by  the  son  in  the  event 
of  his  surviving  his  parent, 
the  tenant  for  life.  This  is 
not  a  case  which  often  happens 
in  practice  where  a  proper  oc- 
casion arises  for  arrangement 
between  the  father  and  son, 
for  the  settlement  of  estates 
of  which  the  son  is  tenant 
in  tail  in  remainder,  by 
the  necessity  of  provision  for 
debts  incurred  by  the  son." 

An  arrangement  between 
father  and  son  for  the  preser- 
vation of  the  family  property, 
will  not  depend  for  its  validity 
on  the  son's  receiving  a  pre- 
cise equivalent  for  what  he 
gives  up,  but  will  be  tried 
upon  other  and  larger  princi- 
ples, which  are  specially  ap- 
plicable to  a  settlement  of  the 
family  property.  Thus  it  has 
been  said  that  ''if  a  son, 
tenant  in  tail,  and  a  fether 


tenant  for  life,  agree  on  some- 
thing for  the  benefit  of  the 
younger  children,  and  after- 
wards the  son  complains  of 
paternal  authority  being  ex- 
erted, though  there  might  be 
something  of  that  sort,  yet, 
if  the  agreement  is  reasonable, 
the  Court  will  not  set  it  aside" 
{Gory  V.  Gory,  1  Ves.  Sen. 
19  ;  and  see  Tendril  v.  Smith, 
2  Atk.  85)  ;  and  the  rule  to 
be  drawn  fix)m  the  cases  has 
been  thus  stated,  that  ''If  the 
settlement  of  the  property  be 
one  in  which  the  father  ac- 
quires no  benefit  not  already 
possessed  by  him,  and  if  the 
settlement  be  a  reasonable  and 
proper  one,  the  Court  will 
support  it,  even  though  it  may 
'  appear  that  some  influence  was 
exerted  by  him  to  induce  the 
son  to  execute  it ;  and  pro- 
vided, also,  that  there  was  no 
suppression  of  what  is  true,  or 
suggestion  of  what  is  false" 
(per  Sir  John  Bomilly^  M.  B., 
in  Hoghton  v.  Hoghtony  15 
Beav.  278,  305  ;  see  the  prior 
authorities  reviewed  in  the 
judgment ;  and  as  to  the  dif- 
ferent principles  applicable  to 
family  arrangements  and  other 
transactions  between  father 
and  son,  see  DmsdaU  v.  Dims- 
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Estates  for  life  are  usually  limited  without  im-  Ab  to  estates 

"^  for  life  without 


dah,  3  Drew.  566,  571,  672  ; 
Baier  v.  Bradlsy,  7  De  G.  M. 
&  G.  597,  €20 ;  Berdoe  v. 
Dawson,  34  Bear.  603,  608)  ; 
bat  where  the  Conrt  was  of 
opinion  that  the  father  gained 
material  advantage,  that  the 
settlement  contained  material 
provisions  of  an  nnreasonable 
character,  that  the  contents 
were  not  properly  made  known 
to  the  son,  and  that  he  was 
left  without  proper  assistance 
and  information,  the  settle- 
ment was  ordered  to  be  deli- 
vered np  to  be  cancelled 
{HoghUm  v.  HoghUmy  ubi  supra ; 
Bee  p.  814  of  the  report).  In 
Hartopp  V.  ffartopp,  21  Beav. 
259,  the  Court  refused  to  set 
aside  a  resettlement  by  which 
the  father  gained  no  indivi- 
dual advantage,  but  the  debts 
of  the  son,  who  was  in  pecu- 
niary difficulties,  were  pro- 
vided for,  and  a  jointure  was 
charged  in  favour  of  his 
mother,  and  the  son's  daugh- 
ters were  postponed  to  his 
younger  brothers  and  their 
male  issue,  so  as  to  make  the 
estate  accompany  the  baron- 
etcy. Had  the  settlement 
been  set  aside  in  this  case, 
it  would  have  been  hard  to 
say  under  what  circumstances 


the  validity  of  a  resettlement 
could  have  been  relied  on. 
See  some  remarks  on  resettle- 
ments by  father  and  son  in 
Lord  St.  Leonards'  Handy 
Book,  8th  ed.,  pp.  208,  209, 
where  it  is  observed  that  in  such 
resettlements  "it  is  not  un- 
usual to  increase  the  mother's 
jointure,  and  to  add  to  the 
younger  children's  portions, 
besides  confining  the  son  to  a 
tenancy  for  life,  and  giving 
the  estate  over  to  the  younger 
branches,  if  his  issue,  for  whom 
of  course  provision  is  first 
made,  should  fail.  In  such  a 
case,  if  the  eldest  son  should 
die  in  his  father's  lifetime, 
leaving  issue,  provision  should 
be  made  for  them  during  the 
lifetime  of  their  grandfather." 
In  Jmner  v.  Jen?ier,  2  Giflf. 
232,  aff.  on  app.  2  De  G.  F.  & 
J.  359,  where  the  son  alleged 
that  he  was  not  aware  that 
his  estate  taQ  had  been  con- 
verted into  a  life  estate,  but 
it  was  proved  that  the  inten- 
tion so  to  resettle  had  been 
properly  explained  to  him,  the 
Court  refused  to  disturb  the 
resettlement.  The  strongest 
recent  cases  in  which  the  set- 
tlement has  been  upheld  appear 
to   be   Bellamy  v.  Sahiney   2 


280 


SETTLEMENTS. 


impeaehmcnt 
of  waste,  and 
impeachable 
for  waste. 


peachment  of  waste  (c)  so  as  to  enable  the  tenant 


As  to  the  limi- 
tation of  estates 
for  life  without 
impeachment 
of  waste  in 
executory  settle- 
ments. 


Phill.  425,  in  which,  although 
the  father  derived  material 
adyantage,  the  settlement, 
having  regard  to  the  other 
ingredients  in  the  case, was  sup- 
ported (see  pp.440, 441,  452) ; 
and  Potts  v.  TtoTy  34  Beav. 
543,  where  a  prospective  con- 
tingent benefit  was  acquired 
by  the  father,  but  there  was  a 
valuable  consideration  moving 
from  him,  and  the  settlement 
was  otherwise  fit  and  proper, 
and  fdlly  understood  by 
the  son.  See  also,  as  to 
the  consideration  sufficient  to 
support  a  family  settlement, 
Head  v.  Oodlee,  Johns.  536, 
569 ;  and  as  to  the  distinction 
between  a  resettlement  and 
the  purchase  by  the  tenant 
for  life  of  the  reversion 
of  the  family  estate  ftx)m 
the  tenant  in  tail,  Talbot  v. 
Stajiiforth,  1  Johns.  &  H.  484. 
In  connection  with  this  case 
it  will  be  remembered  that 
under  31  Vic.  a  4,  the  pur- 
chase of  a  reversionary  in- 
terest can  no  longer  be  set 
aside  for  undervalae. 

(c)  Where  an  absolute  gift 
of  an  estate  is  cut  down  by  a 
direction  that  the  donee  shall 
make  a  strict  settlement  (as 
in  Leonard  v.  Sussex,  2  Vem. 


526  ;  White  v.  Briggs,  15 
Sim.  17,  see  p.  32) ;  or  where 
there  is  a  simple  direction 
that  the  estate  shall  be  strictly 
entailed  on  A.  and  his  issue 
(as  in  Woolmore  v.  Burrows, 
1  Sim.  512  ;  Bankes  v.  Le  De- 
spencer,  10  Sim.  576  ;  11  Sim. 
508,  see  p.  510  ;  Sachnlk- 
West  V.  Holmesdale,  L.  R.  4 
E.  &  I.  Ap.  543),  an  intention 
will  be  inferred  that  the  first 
taker  is  to  have  the  largest 
measure  of  power  consistent 
with  the  preservation  of  the 
estate  in  the  family,  and  a  life 
estate  without  impeachment 
for  waste  will  accordingly  be 
limited  to  him ;  but  if  the 
estate  to  be  limited  to  the 
first  taker  is  expressly  defined 
as  an  estate  for  life,  this  in- 
ference will  be  excluded,  and 
he  will  be  made  impeachable 
for  waste :  Davenport  v.  Ikt- 
venport,  1  Hem.  &  M.  775, 
in  which  there  was  a  devise 
to  A.  in  fee,  with  a  direction 
that  he  should  make  a  settle- 
ment upon  himself  for  life, 
with  remainder  to  his  issae 
in  tail :  Stanley  v.  Coulthurst, 
L.  R.  lOEq.259.  But  in  Da- 
venport V.  Davenport,  a  power 
was  inserted  authorising  the 
trustees  to   cut  timber  in  a 
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for  life  to  fell  timber  and  open  mines  and  quarries, 
and  appropriate  the  produce  for  his  own  benefit  {d ). 
K  impeachable  for  waste,  the  tenant  for  life  cannot 
except  for  repairs  (e)  cut  timber,  or  dig  pits  for 
gravel,  lime,  clay,  brick,  earth,  stone,  or  the  like ; 
nor  can  he  open  new  mines  (/) ;  but  he  may  cut 
down  trees,  other  than  timber  or  fruit  trees  or  such 
as  serve  for  shelter  or  shade  (gr),  or  are  within  the 
definition  of  ornamental  timber  {Ji) ;  and  he  may 
continue  the  working  of  open  mines  and  quarries 
or  clay  and  gravel  pits,  and  have  the  benefit  of 
them  as  part  of  the  profits  of  the  land  {i)  ;  and. 


due  course  of  management 
for  the  benefit  of  all  persons 
interested. 

{d)  See  Butl.  Co.  Litt.  220 
a.  and  note  (1).  The  right  of 
property  of  the  tenant  for 
life,  without  impeachment  of 
waste,  in  the  produce  of  waste 
committed  by  him  during  his 
estate,  was  established  in 
Lewis  Bowles's  case^  11  Rep. 
79  b.,  7th  resolution.  "  The 
clause  of  without  impeachment 
of  waste  gives  a  power  to  the 
lessee  which  will  produce  an 
interest  in  him  if  he  executes 
his  power  during  the  privity 
of  his  estate." 

[e)  It  seems  that  the  timber 
must  be  actually  used  for  re- 
pairs, not  sold  and  the  produce 
so  applied ;  see  Qower  v. 
Eyrs^  G.  Coop.  156,  referring 


to  Co.  Litt.  53  b. ;  Simmons 
V.  Mortouy  7  Bing.  640. 

(/)  Co.  Litt.  53  b. ;  Viner 
V.  Vaughariy  2  Beav.  466 ; 
Bagot  V.  Bagot,  32  Beav.  509  : 
and  as  to  what  constitutes 
waste,  see  the  authorities  coU 
lected  in  the  notes  to  Lewis 
Bowles's  case.  Lead.  Cas.  Conv. 
2nd  ed.  90  et  seq.;  Craig  on 
Trees ;  and  see  Mr.  Swanston's 
very  learned  note  to  Davis  v. 
Duke  of  Marlborough  J  2  Swanst. 
145.  As  to  the  right  to  fixtures 
as  between  tenant  for  life  and 
remainderman,  see  D'Eyn^ 
court  V.  Oregory,  L.  R.  3  Eq. 
382  ;  Lead.  Cas.  Conv.  2nd  ed. 
88. 

{g)  Phillipps  V.  Smith,  14 
M.  &  W.  589. 

{h)  See  infra. 

(i)  Clavering  v.  Clavering 
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underwood  being  considjerod  as  a  crop(^),  he  is 
entitled  to  cut  underwood  (Q,  but  only  in  the 
usual  course  (m) ;  and  it  has  been  held,  that  the  fair 
and  proper  thinnings  of  timber  trees  cut  in  the 
regular  course  likewise  belong  to  the  tenant  for 
life  {n).    So  in  the  case  of  windfalls,  the  tenant  for 


2  P.  Wms.  389;  Vin^  v. 
Vatigharif  2  Bear.  466  ;  JSago^ 
V.  Bagot,  82  Beav.  509  ;  Mrl 
Cowley  T.  Welleshyy  L.  B.  1 
Eq.  656.  As  to  what  is  an 
open  mine,  see  Spencer  t. 
Scurr,  81  Bear.  334;  and 
as  to  the  right  to  re-open 
dormant  or  abandoned  mines, 
see  Viner  v.  Foc^^fi^  nbi 
snp. ;  Bagol  v.  Bagoty  ubi  snp. 
(see  pp^  51 6,  517). 

(k)  Per  Lord  Eldon  mEnm^ 
phreye  t.  Mcurriaan^  1  Jac.  A 
W.  582. 

(0  See  Piffot  T.  Bullock,  1 
Yes.  Jon.  479. 

(m)  Bfydgee  t.  Si^heney  6 
Madd.  279;  and  see  Earl 
Cowley  v.  Welleeleyy  L.  R.  1 
Eq.  656  ;  Craig  on  Trees,  7. 

(n)  Boffot  T.  Bagoiy  32  Bear. 
518 ;  Earl  Cowley  y.  Wellesleyy 
nbi  sup. ;  Pidgeley  y.  Bawling^ 
2  Coll.  275 ;  but  see  Craig  on 
Trees,  59.  In  Bagot  v.  Bagoty 
it  was  said  (see  32  Bear.  517), 
that  timber,  such  as  oak 
coppices,  felled  at  regular 
Utervals   according    to    the 


custom  of  the  district^  would 
constitute  feSi  profits  of  the 
land  to  which  the  tenant  for 
life  would  be  entitled.  As  to 
cutting  down  willows  and 
leaying  the  stools  or  butts 
from  which  they  will  shoot 
afresh,  see  Phillipps  y.  Smithy 
14  M.  &  W.  589,  a  case  be- 
tween landlord  and  tenant, 
in  which  much  of  the  learn- 
ing relatiye  to  waste  is  col- 
lected. In  Cordon  y.  Wood- 
fardy  27  Beay.  603,  the 
question  was  whether  a  tenant 
for  life,  who  for  yaluable  con- 
sideration had  giyen  up  the 
right  to  cut  timber  then  or 
afterwards  growing  on  the 
land,  was  entitled  to  thin  the 
woods  in  proper  course  and 
appropriate  the  thinnings.  In 
giying  judgment  adyersely  to 
the  tenant  for  life  Sir  John 
Bomillyy  M.  R.,  said,  "The 
principal  part  of  the  property 
consists  of  wood,  and  it  is  a 
matter  of  considerable  import- 
ance not  only  that  it  should 
be  properly  thinned,  but  that 
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life  has  been  held  entitled  to  the  produce  of  such 
trees  as  he  might  have  feUed  himself,  such  as  proper 
thinnings  (o). 

If  the  timber  be  wrongfully  cut  by  the  tenant  for  Right  of  pro- 

.  perty  in  timber 

life  (and  the  same  principle  apphes  to  other  acts  of  wrongf uUy  cut ; 
voluntary  waste),  the  produce  at  once  becomes  the 
property  at  law  of  the  owner  of  the  first  vested 
remainder  of  inheritance  (whether  in  fee  or  in  tail), 
who  may  bring  trover  for  it,  or  file  his  bill  for  an 
account   in   equity  (j?),   notwithstanding    the  pos- 


the  thinnings  Bhonld  be  em- 
ployed and  nsed  on  the  estate 
for  fencing  and  other  matters, 
and  that  would  seem  to  be 
the  legitimate  and  proper  pur- 
pose to  apply  them  to." 

(p)  BaUman  t.  ffotchkin, 
31  Beav.  486  ;  bnt  see  Craig 
on  Trees,  125. 

ip)  Whi0eldY.Bemt,2F. 
Wms.  240 ;  Lee  r.  Alston,  8 
Bro.  0.  C.  87,  1  Ves.  Jan.  78  ; 
and  see  per  Buller,  J.,  in  P^foi 
T.  Bullock,  1  Ves.  Jun.  484  ; 
and  per  Lord  Hardtoieke  in 
Garth  y.  Cottony  1  Dick.  204, 
and  Lead.  Gas.  Eq.,  8rd  ed., 
Tol.  i.,  pp.  653,  654 ;  Oent  v. 
Harrioon,  Johns.  517,  see  pp. 
524etseq.  See  also  the  decree 
in  Ferrand  y.  Wilson,  4  Hare, 
388.  In  Briggs  v.  Earl  of 
Oxford,  1  Jnr.  N.  S.  817,  where 
a  deceased  equitable  tenant  for 
life  had  incumbered  his  life 


estate,  and  afterwards  wrong- 
fully cut  timber,  it  was  held 
that  rents  and  profits  accrued 
during  his  life,  but  remaining 
in  the  hands  of  the  trustees  of 
the  inheritance,  were  subject, 
as  against  the  incumbrancers 
of  the  life  estate,  to  an  equity 
in  favour  of  the  remaindermen 
to  replace  the  value  of  the 
timber.  Something  in  this 
case  may  have  been  due  to 
the  circumstance  that  a  para- 
mount trust  authorised  the 
trustees  to  cut  the  timber  in 
aid  of  the  discharge  of  the 
inheritance  from  incumbrances 
(see  Goote  ▼.  O^Ssilty,  1  Jo.  & 
Lat.  455) ;  and  probably  it 
cannot  be  inferred  that  the 
quasi-fiduciaiy  character  of 
the  tenant  for  life  would  in 
general  enable  the  remainder- 
man, in  respect  of  an  injury 
to  the  inheritance,  to  inter- 
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in  iiinber 
blown  down. 


sibility  that  intermediate  remaindermen  in  tail  may 
afterwards  come  into  esse  (q) ;  and  his  title  will  not 
be  displaced  by  that  of  an  intermediate  tenant  for 
life  imimpeachable  for  waste  (r) ;  and  the  rule  is 
the  same  when  timber  or  the  materials  of  a  house 
are  blown  down  {s) ;    or  timber  or  minerals    are 


cept  the  rents  during  the  con- 
tinnance  of  the  life  estate,  to 
the  prejudice  of  the  incum- . 
brancer  of  the  tenant  for  life. 
(q)  See  the  cases  cited  at 
the  commencement  of  the  last 
note,  and  especially  Whitfield 
T.  Bemty  and  Lee  v.  Alston; 
and  see  also  Udal  t.  Udaly 
Alejn,  82,  2nd  resolution; 
Craig  on  Trees,  127  et  seq. 
In  Bagot  y.  Bagot  (32 
Bear.  509),  Sir  /.  Bomillyy 
M.K.,  expressed  his  dissent 
(see  p.  523),  from  the  doctrine 
that  if  the  first  tenant  for  life 
commits  waste  without  collu- 
sion with  anyone,  the  money 
arising  from  the  sale  of  the 
inheritance  wasted,  would 
belong  to  the  eldest  son  of 
the  last  tenant  for  life,  be^ 
cause  he  happened  to  be  the 
only  tenant  in  tail  then  in 
existence,  and  that  he  could 
thereby  depriye  all  the  future 
sons  of  the  prior  tenants  for 
life,  who  should  be  afterwards 
bom,  of  the  inheritance  settled 
on  them.    But  this  doctrine 


appears,  neyertheless,  to  be 
established  as  regards  legal 
waste.  The  point  did  not  arise 
for  decision  in  Bagot  y.  Bagot. 

(r)  See  the  case  referred  to 
in  Pigot  y.  Bullock,  1  Yes. 
Jun.  484  ;  and  the  judgment 
in  Gent  y.  Harrison,  Johns. 
517  ;  and  see  Craig  on  Trees, 
148,  149.  In  Eofcourt  y. 
White,  28  Beay.  303,  the 
Court  refused  to  enforce 
against  the  estate  of  a  de- 
ceased tenant  for  life,  a  claim 
for  the  produce  of  timber  im- 
properly cut  by  him,  when  the 
bill  was  not  filed  until  yery 
nearly  twenty  years  after  the 
death  of  the  tenant  for  life. 
The  plaintiffs  were  the  tenant 
for  life  in  remainder  and  her 
husband ;  but  it  does  not 
appear  to  haye  been  argued 
that  they  were  not  the  parties 
entitled. 

{s)  See  the  case  of  Duke  of 
Newcastle  y.  Vane,  referred  to 
in  Whi^ld  y.  Bewit,  2  R 
Wms.  241,  3  P.  Wms.  268, 
and  in  Oarih   y.  Cotion,    1 
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otherwise  severed  from  the  inheritance  by  accident, 
or  by  the  act  of  a  trespasser  (t).  But  this  rule  is 
subject  to  be  controlled  in  equity  for  the  benefit  of 
contingent  remaindermen   not  yet  in   esse,  where  protection  to 

,  ,        oontiiigent 

there  has  been  collusion  between  the  tenant  for  life  remAmdenncn. 
and  the  remainderman  entitled  to  the  first  vested 
estate  of  inheritance,  as  in  the  great  case  of  Garth 


Lead.  Cas.  Eq.  drd  ed.  653 ;  and 
see  the  decree  in  Ferrand  v. 
WiUon,  4  Hare,  388.  It  has 
been  said,  as  to  windfalls  (by 
Sir  J.  Romtllyy  M.  R.,  in 
Lushington  t.  Boldero^  15 
Bear.  7),  that  "  where  by  the 
act  of  Ood  a  large  quantity 
of  timber  is  blown  down  by  a 
storm,  the  produce  is  laid  out 
in  the  purchase  of  stock,  and 
the  interest  of  the  fond  is  paid 
to  the  snocessive  tenants  for 
life ;"  and  see  Bateman  t. 
Hokhkmj  31  Beay.  486,  where 
the  law  was  stated  by  the 
same  learned  judge  in  similar 
terms ;  but  this  does  not  appear 
to  be  consistent  with  the  au- 
thorities ;  see  Craig  on  Trees, 
pp.  123  et  seq.  In  the  case 
of  a  tenant  for  life  without 
impeachment  of  waste,  it  ap- 
pears from  the  last  resolution 
in  Lewis  Bowles's  casSy  11 
Bep.  79  b.,  Lead.  Cas.  Conr. 
2nd  ed.  28,  that  his  interest 
attaches  by  virtue  of  the  clause 


of  ''  without  impeachment  of 
waste  "  to  trees  or  the  mate- 
rials of  houses  blown  down 
during  his  tenancy. 

(0  See  3  P.  Wms.  268 ;  Bell 
V.  Wilson,  L.  R.  1  Ch.  Ap. 
303  (see  p.  309).  In  Cfresl&y 
V.  MousUy,  3  De  G.  F.  <fe  J. 
433,  a  purchase  of  an  estate 
by  a  solicitor  from  his  client 
haying  been  set  aside  after  the 
death  of  the  latter,  and  after 
certain  snbsales  of  unopened 
mines  made  by  the  solicitor, 
which  were  adopted  by  the 
plaintiff,  the  deyisee  in  tail  of 
the  client  in  remainder  ex- 
pectant upon  a  life  estate,  it 
was  held  that  the  plaintiff, 
whatever  his  rights  might 
have  been  had  he  repudiated 
the  subsales,  could  not  claim 
an  immediate  title,  as  against 
the  tenant  for  life,  to  the 
purchase  monies  of  the  min- 
erals (see  p.  445  of  the  re- 
port). 
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V.  Cotton  (u),  in  which  tenant  for  ninety-nine  years, 
if  he  should  so  long  live,  remainder  to  trustees  to 
preserve,  remainder  to  his  first  and  other  sons  in 
tail,  remainder  in  fee,  having  at  the  time  no 
children,  cut  down  timber  by  agreement  with  the 
remainderman  in  fee,  and  divided  the  proceeds  with 
him ;  and  an  after-born  son  of  the  tenant  for  ninety- 
nine  years  determinable  was  held  entitled  to  recover 
from  the  estate  of  the  remainderman  in  fee  the 
share  of  the  latter  in  the  proceeds  ;  and  the  rule  is 
subject  to  a  like  qualification  where  the  tenant  for 
life  is  also  entitled  to  the  first  vested  remainder  of 
inheritance  (aj),  both  the  rule  and  the.  quahfication 
being  dependent  on  the  principle  that  no  one  shall 
take  advantage  of  his  own  wrong.     Although,  how- 


(w)  1  Ves.  Sen.  524,  545,  1 
Dick.  183,  1  Lead.  Cas.  Eq. 
623. 

(a?)  Williams  v.  Duks  of 
BolUm,  Oox,  72,  3  P.  Wms. 
268,  note ;  Bagot  y.  Bogota  32 
Beay.  509,  12  W.  K.  35.  The 
fact  that  the  tenant  for  life  in 
the  last  mentioned  case,  was 
also  (up  to  the  plaintiff's 
birth),  the  owner  of  the  first 
yested  estate  of  inheritance,  is 
not  stated  in  Mr.  Beayan's  re- 
port, but  appears  in  the  report 
of  the  case  in  the  Weekly 
Reporter.  In  Birch  Wolfe  y. 
Birch,  L.  R.  9  Eq.  683,  where 
a  bill  was  filed  for  an  account 
of  waste    committed   by    a 


.tenant  for  life  who  was  also 
owner  of  the  first  estate  of 
inheritance,  it  was  held  that 
in  order  to  bring  the  case 
within  the  principle  of  ff«r^ 
y.  GoUon,  the  facts  mnst 
amount  to  a  case  of  actual 
fraud  and  coUusion  between 
the  two  characters  which  the 
tenant  for  life  united  in  him- 
self, and  the  existence  of  each 
a  case  was  held  to  be  nega- 
tiyed  by  the  circumstance  that 
the  acts  of  waste  were  of 
triyial  amount,  and  that  the 
tenant  for  life  had  laid  oat  at 
least  an  equal  amount  in  per- 
manent improyements ;  and 
relief  was  accordingly  refused. 
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ever^  the  remamderman  who  has  thus  been  a  party 
to  the  waste  will  not  be  permitted  to  derive  any- 
immediate  benefit  from  it,  the  produce  will  not  vest 
in  a  prior  remainderman  in  tail  who  may  afterwards 
come  into  esse,  but  will  be  laid  out  in  land  or  in- 
vested so  as  to  follow  the  uses  of  the  settlement 
subsequent  to  the  estate  for  life  of  the  tenant  by 
whom  the  waste  was  committed,  notwithstanding 
that  the  corpus  may  thus  ultimately,  in  the  event  of 
the  entail  not  being  barred,  vest  absolutely  in  the 
remainderman  who  committed  or  concurred  in  the 
waste  (y). 

With  refi^ard  to  timber  fit  to  cut  and  in  danger  of  ^  *^  ^^ 

o  ^  ^  ^     ^        cat  under 

decay,  or  the  standing  of  which  would  be  preju-  »»itJiority  of 
dicial  to  the  other  trees,  the  Court  exercised,  for  the 
benefit  of  all  parties,  a  jurisdiction  to  direct  the  fall  of 
such  timber,  and  gave  to  the  tenant  for  life,  though 
impeachable  for  waste,  the  interest  of  the  m(mey 
arising  frt)m  the  sale  of  the  produce  (z) ;  and  where 
a  trustee  seised  of  the  legal  estate,  with  the  concur- 
rence of  the  equitable  tenant  for  life,  cut  timber 
upon  the  report  of  a  surveyor  that  it  was  of  full 

(y)  Williams    y.  Duke   of  which  the  Court  would  act  in 

BoUan,  ubi  Bup. ;  Powleit  v.  directing  the  fall  of  timber 

Duchess  of  BoUon^  3  Yes.  374 ;  when  the  tenant  for  life  was 

Bagot  Y.  Bagoty  32  Beay.  509,  impeachable  of  waste,  see  Tol- 

522, 12  W.  R.  35  (see  the  last  lemachs  t.  TolUmachs^  1  Hare,     • 

note).  456,    aad    the    cases   there 

{z)  Tooker  y.  Annssley^  5  cited ;  Ferrand  y.   Wilson^  4 

Sim.  235;    see   Wickhom  t.  Hare,  381 ;  iSto^vYimy.Zn^A^ 

Wickham,  19  Yes.  419  ;  and  L.  K  2  Gh.  Ap.  628. 
as  to  the  considerations  on 
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growth,  and  absolutely  required  cutting,  the  tenant 
for  life  was  held  entitled  to  the  income  of  the  pro- 
ceeds (a).  Under  those  circumstances,  the  timber 
being  rightftdly  cut,  the  principles  which  give  to 
the  first  remainderman  of  inheritance  an  immediate 
title  to  the  produce,  did  not  apply ;  but  the  right  to 
the  income  devolved  with  the  estates,  and  upon  the 
possession  vesting  in  a  tenant  for  life  without  im- 
peachment of  waste,  he  became  entitled  to  the . 
corpus,  as  representing  timber  which  would  have 
belonged  to  him,  had  he  exercised  that  power  which 
the  law  gave  him  a  right  to  exercise  when  he  came 
into  possession  (6).  Whether  if  the  tenant  for  life 
were  to  take  upon  himself  to  cut  timber  of  this 
description,  without  applying  to  the  Court,  the 
cutting  would  have  been  deemed  rightful,  so  as  to  en- 
title him  to  the  income  of  the  produce,  or  wrongful, 
so  that  the  property  vested  immediately  in  the  next 
remainderman  of  inheritance,  is  a  question  as  to 


(a)  Waldo  v.  Waldo,  7  Sim. 
261. 

{b)  Waldo  V.  WaldOy  12  Sim. 
107  ;  Phillips  v.  Barlow,  14 
Sim.  263 ;  Oent  t.  Harrison, 
Johns;  517.  In  Lord  Lovat 
T.  Duchess  of  Leeds,  2  Dr.  & 
Sm.  75,  an  eqnitable  tenant 
for  life  unimpeachable  for 
waste  was  held  entitled  to  the 
proceeds  of  timber  cut  by 
the  direction  of  the  Court, 
although  his  title  was  inter- 
cepted by  a  trust  for  the  dis- 


charge of  incumbrances  out 
the  "rents  and  profits."  That 
these  words  in  general  do  not 
include  the  produce  of  waste 
in  timber,  see  Plymouth  t. 
Archer,  1  B.  C.  C.  159  ;  Per- 
rand  y.  Wilson,  4  Hare,  344, 
373 ;  Kekewich  y.  Marker, 
3  Mac.  &  0.  327  ;  but  see 
Dare  y.  Hopkins,  2  Cox,  110  ; 
and  as  to  the  produce  of 
mines,  see  Daly  t.  Beckett,  24 
Beay.  114,  123. 
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which  the  authorities  are  conflicting  (c).     The  juris-  Jurisdiction  to 

^  "^  direct  £all  of 

diction  of  the  Court  to  direct  the  fall  and  sale  of  timber  under 

Settied  lfatfttfi> 

timber  is  now  extended,  and  the  rights  conse-  Act. 
quential  upon  the  exercise  of  that  jurisdiction  ap- 
pear to  be  to  some  extent  altered  by  the  Settled 
Estates  Act  (19  &  20  Vict  c.  120),  ss.  11,  23, 
under  which  the  Court  may  authorise  a  sale  of  any 
timber  (not  being  ornamental  timber)  growing  on  a 
settled  estate,  and  the  proceeds  will  be  applicable  in 
the  same  manner  as  if  they  arose  from  the  sale  of 
the  settled  land. 

With  respect  to  permissive  waste,  as  by  suffer-  as  to  pemiaaive 
ing  property  to  fall  into  disrepair,  it  has  been  de-  ''^^^^ 
tennined  (d )   that  there  is   no   equitable  remedy 


{c)  See  Oent  v.  Harrison, 
Johns.  517 ;  Bagot  y.  Bagot,  32 
Bear.  509,  522,  which  are  in 
faTonrof  the  right  of  the  tenant 
for  life ;  Seagram  t.  Knight,  L. 
TL  3  Eq.  398,  2  Ch.  App. 
628,  in  which  the  cutting  of 
the  timber  withont  the  autho- 
rity of  the  Court  was  held, 
both  by  Lord  RomiUy  and 
Lord  Chehiafordy  to  be  a 
tortious  act,  from  which  the 
tenant  for  life  conld  derive  no 
advantage,  so  that  the  right 
to  the  timber  when  seyered, 
Tested  at  once  in  the  re- 
mainderman in  fee;  and 
the  Statute  of  Limitations 
began  to  ran  against  him 
from  the  time  of  the  cut- 
ting. 

VOL.  III. 


{d)  In  Powys  v.  Blagrave, 
Kay,  495,  on  app.  4  De  G.  M. 
&  G.  448.  With  reference  to 
the  alleged  duty  of  the  trustees 
to  interfere,  the  Vice-Chancel- 
lor Wood  observed,  "  If  every 
trustee  is  to  be  considered 
liable,  though  merely  a  tmstee 
under  a  will  which  devises  the 
property  to  his  use,  in  cases  of 
permissive  waste  for  want  of 
repairs,  the  difficulty  which  is 
now  felt  of  getting  respectable 
persons  to  act  as  trostees 
would  be  increased.  I  can 
foresee  no  end  to  the  demands 
which  would  be  made  upon 
trustees  by  remaindermen 
coming  into  possession  of  the 
trust  property,  who  might 
think  it   not  sufficiently  re- 
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against  a  tenant  for  life  either  by  injunction  or  for 
satisfaction  in  respect  of  the  dilapidations  ;  and  the 
legal  esteite  being,  in  the  case  referred  to,  vested  in 
a  trustee,  it  was  held  that  the  neglect  of  the 
equitable  tenant  for  life  to  repair,  did  not  oblige  or 
authorise  the  trustee  to  interfere  with  the  possession 
of  the  tenant  for  life.  In  the  same  case  it  was  said, 
that  even  legal  liability  for  permissive  waste  is  now 
very  doubtful  (e). 


Ab  to  liability  of 
tenant  for  life 
to  repair. 


paired,  if  they  might  say  to 
the  trustees  *  it  was  your  duty 
to  look  after  the  tenant  for 
life;  you  had  the  legal  estate, 
and  it  was  your  buisiness  to 
see  that  he  was  performing  all 
these  trusts  ;  and  as  you  have 
not  done  so,  we  shall  fix  you 
with  the  liability.'  I  think 
that  such  a  doctrine  cannot 
possibly  be  established"  (Kay, 
606,  507).  See  also  Warrm 
T.  Rudally  1  Johns.  &  H.  1, 
in  which,  a  receiver  having 
been  appointed,  the  Court 
refused  to  require  the  tenant 
for  life  applying  for  posses- 
sion to  put  the  property  in 
repair. 

(e)  Per  Cranworih,  C,  re- 
ferring to   Otbson  V.    WellSy 

1  N.  R.  291  ;  fferne  v.  Bern- 
how,  4  Taunt.  764  ;  and  see 
Harnett  v.  Maitland,  16  M. 
&  W.  257;    Oreene  v.  Cole^ 

2  Saund.  252  ;  but,  on  the 
other   hand,  see  the    obser- 


vations of  Parke,  B.,  in 
Yellowly  v.  Oower,  11  Exch. 
293,  294.  Of  course  the 
principle  as  to  the  non- 
liability of  the  tenant  for 
life  for  permissive  waste 
does  not  apply  when  he  has 
expressly  assumed  the  obli- 
gation to  repair :  see  Ri 
Skingley,  3  Mac.  &  Gord.  221 ; 
Ch-egg  v.  Coaies,  23  Beav.  83. 
In  the  former  of  these  cases 
there  was  a  devise  for  life 
of  a  residence  and  other  pro- 
perty, with  a  condition  for 
keeping  the  same  in  repair, 
and  the  residence  having 
been  destroyed  by  an  acci- 
dental fire,  it  was  held  that 
the  condition  imposed  upon 
the  tenant  for  life  the  obli- 
gation to  rebuild.  Though 
in  the  absence  of  special  con- 
tract or  obligation,  the  te- 
nant for  life  is  not  bonnd  to 
rebuild  in  case  of  fire,  and  by 
parity  of   reasoning    is    not 
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Though  (as   has   been 
without  impeachment  of 

boand  to  insure,  jet  it  seems 
that  if  he  insured  he  would  be 
bound  to  lay  out  the  insurance 
money  in  rebuilding:  see  ante, 
vol.  ii.  pp.  602,  603,  and  the 
cases  there  cited.  It  seems 
that  the  substitution  of  a  new 
mansion-house  for  an  old  one 
falling  into  decay  would  be 
no  satisfaction  of  a  liability 
on  the  part  of  the  tenant  for 
life  to  keep  the  latter  in 
repair.  See  DEyncaurt  v. 
Oregoryy  L.  R.  3  Eq.  382, 
394. 

•A  tenant  for  life  laying 
out  money  in  lasting  repairs 
and  improTements  cannot 
charge  it  upon  the  inheritance 
{CdldecoH  v.  Broum,  2  Hare, 
144  ;  Dixon  y.  Peacock,  3 
Drew.  288 ;  Sharahaw  v. 
Oibhsy  Kay,  333  ;  Mathiaa  v. 
Maihias,  3  Sm.  &  Gif.  552, 
564;  and  see  Earner  v.  Tihley, 
Johns.  486 ;  Harris  v.  Harris, 
10  W.  R.  826,  where  the 
money  was  laid  out  by  the 
trustees  with  the  concurrence 
of  the  tenant  for  life ;  Flayer 
V.  BarikeSy  L.  R.  8  Eq.  115, 
where  it  was  laid  out  under 
an  order  of  the  Court  during 
the  infancy  of  the  tenant  for 
life)  ;  nor   claim  reimburse- 


seen)  the  tenant  for  life 
waste  acquires   the   pro- 

ment  out  of  personal  estate 
settled  upon  the  same  trusts, 
or  directed  to  be  laid  out  in 
the  purchase  of  land  to  the 
same  uses  (^(?5fecZ;  v.  Blakeney, 
2  Bro.  C.  C.  653;  and  see  also 
Horlock  V.  Smith,  17  Beav. 
572).  Howeyer,  in  Bent  y. 
Bent,  30  Beay.  363,  the  Court 
(on  the  authority  of  Hibbert 
y.  Cooke,  1  S.  &  S.  552) 
allowed  the  tenant  for  life 
under  a  will  to  be  reim- 
bursed (out  of  personalty  be- 
queathed on  the  same  trusts), 
money  properly  expended  by 
him  in  completing  a  mansion- 
house  commenced  by  the  tes- 
tatrix ;  and  also  allowed  the 
repayment  of  expenses  neces- 
sarily incurred  for  presery- 
ing  a  foreign  mining  conces- 
sion which  formed  part  of 
the  trust  property  from  for- 
feiture. And  in  the  aboye 
cited  case  of  Galdecott  y. 
Brown,  it  was  said  by  Vice- 
Chancellor  Wigram,  that  he 
did  not  mean  to  lay  it  down 
as  an  imperatiye  rule  that  no 
case  could  arise  in  which  the 
Court  would  sanction  the  ex- 
penditure of  monies  by  a 
tenant  for  life  for  the  benefit 
of  the  inheritance,  by  making 

u  2 


Tenant  for  life 
without  im- 
peachment of 
waste  cannot 
sell  the 
standing  timber. 


*  As  to  tenant  for 
life  laying  out 
money  in  the 
improvement  of 
the  inheritance. 


As  to  laying  out 
money  subject  to 
be  invested  in 
the  purchase  of 
land  in  the  im- 
provement of  the 
inheritance. 
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perty  in  the  timber  cut  or  produce  of  other  waste 
committed  by  him  during  the  continuance  of  his 


such    expenditure    a    charge 
upon   the    inheritance.    The 
case  might  be  suggested  of 
a  devise  of  lands  in  strict 
settlement,  and    a  direction 
to    lay  out   personal    estate 
to  the  same  uses  ;  it  might 
be  more  beneficial  to  the  re- 
mainderman that  a  part  of 
the  trust  fiind  should  be  ap- 
plied to  prevent  buildings  on 
the  settled  estate  from  going 
to  destruction,  than  that  the 
whole  should  be  laid  out  in 
the  purchase  of  other  lands. 
This  doctrine  was  approved 
by  Vice-Chancellor  Wood  in 
Be  Barrington's  Settlement,  1 
Johns.  &  H.   142,  in  which 
there  was  a  power  to  purchase 
real  estate,  and  the  expendi- 
ture of  part  of  the  trust  fund 
in  peimanent  and  substantial 
improvements  (the  erection  of 
farm  buildings)    upon    land 
previously   purchased    under 
the  power  was  sanctioned  by 
the  Court  accordingly,  at  the 
instance  of  the  parties  whose 
consent  was  required  to  the 
investment  of  the  fund  in  the 
purchase  of   land ;   and    see 
also  Macnolty  v.  Fitsfierhert, 
3  Jut.  N.  S.  1237,  27  L.  J. 
Ch.   272;     Ikirl    Cowley    v. 


Wellesley,  L.  R.  1  Eq.  656, 
661;  Be  LordEotham's  Trusts, 
L.   R.   12  Eq.  76  ;  Frith  v. 
Camerofiy  id.   169.      On  the 
other    hand    in    Dunne    t. 
Dunney    3    Sm.    &   Gif.  22, 
7  De  G.  M.  &  G.  207,  the 
Court    refused    to   direct    a 
portion  of  the  residuary  per- 
sonal estate,  which  was  subject 
to  be  invested  in  the  purchafie 
of  lands  to  be  settled  to  the 
same  uses,  to  be  applied   in 
improving  the  mansion  house 
on  the  devised    real    estate, 
Knight  Brucey  L.  J.,  remark- 
ing '^  this  must  be  done  if  at 
all  by  an  Act  of  Parliament  ;*' 
and  see  Namir.MarforibankSy 
3  Russ.  582.    As  to  purchase 
money  paid    into   Court  by 
railway  companies  under  the 
Lauds  Clauses  Consolidation 
Act,  the  Court  has  in  several 
instances    acceded    to   appli- 
cations for    laying    out    the 
fund    in    the    improvement 
of  the  settled  property:    see 
Be  Bummer's  Will,  2  De  G. 
J.  &  S.  515,  and  the  cases 
there    cited,   and    the  other 
cases  referred  to  in  Morgan*^ 
Chancery  Acts,  4th  ed.  36  ; 
Ex  parte  Bector  of  HolyweU^ 
11  Jur.  N.  S.  579  ;  ExpartB 
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estate,  and  the  same  right  of  property  also  attaches 
to  timber  severed  from  the  inheritance  for  its  own 


the  Duke  cf  Wellington,  3  De 
G.  F.  &  J.  13  (decided  under 
an  analogons  act) ;  but  it 
seems  that  snch  an  applica* 
tion  of  the  money  ought 
not  to  be  made  unless  there 
are  special  ciicumstances  re- 
quiring it ;  see  j^  parte 
Corporation  of  Liverpool^ 
L,  a.  1  CL  Ap  596  ;  Be 
JohnsorCa  SettlementSy  L.  B. 
8  Eq.  348 ;  Be  RudyercPs 
Estaie,  2  Gif.  394.  It  has 
been  held  that  the  Court  has 
no  jurisdiction  under  the 
Settled  Estates  Act  (19  &  20 
Vict.  c.  120),  to  authorise  the 
sale  of  part  of  an  estate  for  the 
purpose  of  raising  money  to 
effect  improyements  on  the 
remainder :  Be  Ghambersy  28 
Beay.  653 ;  but  an  order  of 
this  description  appears  ne- 
yertheless  to  haye  been  made 
in  Be  Glitherof^e  Trusts,  cited 
in  the  argument  in  Be  John- 
son's  SeitlementSy  ubi  sup. 
By  the  Improyement  of  Land 
Act,  1864  (27  &  28  Vict, 
c.  114y  ante,  yol.  ii.  Mort« 
gages,  749),  tenants  for  life 
and  others  are  enabled  to 
raise  money  upon  the  secu- 
rity of  rent  charges  for  the 


purpose  of  effecting  improve- 
ments on  the  estate  ;  and  by 
the  ^'Limited  Owners  Resi- 
dences' Act,  1870  "  (33  &  34 
Vict.  c.  56,  amended  by  34  & 
35  Vict.  c.  84),  the  provisions 
of  the  last  mentioned  act  are 
extended  to  the  erection  or 
completion  of  mansion-houses 
on  settled  estates. 

A  tenant  for  life  is  not  Bight  of  tenant 
bound  to  pay  the  expenses  of  imbm^ent  of 
an  investment  in  land,  but  py"®**^  ^^  . 

benefit  of  estate, 
if  he  think  fit  voluntarily  to 

pay  them,  it  does  not  follow 

that  he  has  a  right  to  enforce 

reimbursement.    (See  Horlock 

V.  Smith,  17  Beav.  576.)    It 

is  conceived,  however,  that  the 

case  does   not    substantially 

differ  from  any  other  in  which 

a  burden  upon  the  estate  is 

assumed   by  the   tenant  for 

life,  and  that  he  will  have  a 

right  to  reimbursement,  unless 

it  be  shown  that  he  intended 

to  make  the  payment  in  ease 

of  the  estate.    As  to  the  rule 

keeping  up  (unless  a  contrary 

intention  is  shown)  in  favour  of 

a  tenant  for  life  a  charge  upon 

the  estate  paid  off  by  him,  see 

Burrell  v.  Earl  of  Egremont^ 

7  Beav.  205,  211, 232,  and  the 
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preservation,  under  the  order  of  the  Court  of  Chan- 
cery, during  the  tenancy  of  a  preceding  tenant  for 


other  cases  collected  in  the 
notes  to  Forbes  v.  Moffatty  Lead. 
Cas.  Cony.  2nd  ed.  852  et  seq. ; 
Jameson  y.  Stein,  21  Beay.  5 
(where  the  charge  was  ex- 
pressly kept  alive)  ;  Dolphin 
y.  Aylward,  L.  R  4  E.  &  I. 
Ap.  486 :  and  as  to  the  rale  re- 
quiring the  tenant  for  life  to 
keep  down  the  interest  on  in- 
cnmbrancesy  see  the  notes  to 
Lewis  Bowleses  «w«,Lea4.  Cas. 
Conv.  pp.  82  et  seq. ;  SchoU- 
field  V.  Lockwood,   33  L.  J. 

Ab  to  liability  of   Ch.    106.       It  had  been   sup- 
tenant  for  life  -      -  T        ^^^      • 

to  keep  down       posed  that  tenant  for  life  is 
interest.  bound  to  keep  down  the  in- 

terest, including  any  arrears 
that  may  have  accrued  prior 
to  his  life  estate  (see  2  Spence, 
Eq.  Jur.  551,  where  the  rule 
is  thus  stated),  the  extension 
of  the  liability  to  such  arrears 
being  considered  as  established 
by  the  cases  of  Tracy  y.  Lady 
Herefordy  2  Bro.  C.  C.  128, 
and  Lord  Penrhyn  y.  Hughes^ 
5  Ves.  99.  These  cases,  how- 
ever, are  examined  by  Lord 
SL  Leonards,  in  Caulfisld  y. 
Moffuire,  2  Jo.  &  Lat.  141, 
158—160,  who  deduces  from 
the  authorities  the  conclusion 
that  every  tenant  for  life  is 


liable  only  for  his  own  time ; 
but  that  to  liquidate  the 
arrears  during  his  own  time, 
he  must  furnish  all  the  rents, 
if  necessary,  during  the  whole 
of  his  life ;  and  in  Sharshaw 
v.  OihhSy  Eay,  333,  in  which 
also  the  authorities  are  ex- 
amined, the  Court  expressly 
rejected  the  doctrine  chargiug 
the  tenant  for  life  in  re- 
mainder with  prior  arrears. 
As  to  the  effect  of  a  tenant  for 
life  keeping  down  interest, 
though  the  rents  are  insuffi- 
cient, see  Kensington  v.  Bou- 
verie,  7  Ho.  Lords  Cas.  657. 
The  rule  requiring  the  tenant 
for  life  to  keep  down  the  in- 
terest applies  though  he  have 
an  absolute  power  of  appoint- 
ment ;  Whithread  v.  Smiih,  3 
De  G.  M.  &  G.  741.  In  Re 
MorUy,  L.  R.  8  Eq.  594,  it 
was  held  that  the  rule  is  ap- 
plicable only  as  between  tenant 
for  life  and  remainderman, 
and  that  an  incumbrancer 
whose  interest  is  in  arrear 
cannot  sustain  a  claim  against 
the  tenant  for  life  in  respect 
of  back  rents,  which  ought  to 
have  been  applied  in  keeping 
down  the  interest.    As  to  the 
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life  impeachable  for  waste  (/) ;  yet  the  right  of  pro- 
perty does  not  attach  unless  the  timber  be  actually 
severed  from  the  inheritance.  Hence,  where  trus- 
tees under  the  common  power  of  sale  and  exchange, 
sold  an  estate  without  the  timber,  and  the  tenant 
for  life,  who  was  unimpeachable  for  waste,  sold  the 
standing  timber  for  his  own  benefit,  it  was  held, 
at  law,  that  the  power  of  sale  was  not  well 
exercised  {g) ;  and  that  the  transaction  did  not 
acquire  validity  by  the  subsequent  investment  of 
the  price  of  the  timber  by  the  tenant  for  life,  in 
the  names  of  the  trustees  {h) ;  and  a  bill  in  equity 
to  have  the  defect  in  the  sale  made  good  was  dis- 
missed (t).     Power  to  relieve  in  such  a  case,  upon  Power  to 


liability  as  between  tenant  for 
life  and  remainderman  where 
money  has  been  borrowed  on 
repnrchaseable  annuities,  see 
Bulwer  v.  Asiky,  1  Phil. 
422. 

(/)  As  to  the  former  branch 
of  the  proposition  in  the  text 
Bee  supra,  p.  281,  note  (d)  ; 
and  as  to  the  latter,  supra, 
p.  288. 

{g)  CholmeUy  v.  Paxton,  3 
Bing.  207  ;  8.  G.  nom.  Cock- 
erell  v.  Cholmeley,  10  Bam. 
&  Cr.  564.  See  also  Wolf 
V.  Hill,  2  Swanst.  149  n.; 
Doran  v.  Wiltshire^  3  Swanst. 
699. 

(A)  Chohneley  v.  Paxton,  5 
Bing.  48. 


(e)  Cockerell  v.  CholmeUy, 
3  Euss.  565,  1  Enss.  &  MyL 
418;  inD.  P.  6  Bligh,  N.  S. 
120,  1  CI.  &  Fin.  60.  See  a 
summary  of  the  points  in  this 
case  in  Sugd.  Prop.  Ho.  Lords, 
491  et  seq.  ;  and  see  Craig  on 
Trees,  64  et  seq.  where  the 
facts  of  the  case  in  its  succes- 
siYe  stages  are  given.  Sir 
John  Leach,  M.  E.,  said  (1 
Euss.  &  M.  424), "  it  is  at  law 
decided  that  there  was  no 
power  in  the  trustee  to  sell 
the  land  without  the  growing 
timber."  The  same  principle 
has  been  held  to  invalidate  a 
sale  under  the  ordinary  power, 
of  the  surface  of  the  land 
without  the  mines  ;  Buckley  v. 
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relieye  under 
Lord  St. 
Leonards*  Act, 
in  respect  of 
irregular  sales. 


equitable  terms,  is  now  given  to  the  Court  of  Chan- 
cery by  the  13th  section  of  Lord  St.  Leonards'  Act 
(22  &  23  Vict.  c.  35),  which  provides  that  where, 
under  a  power  of  sale,  a  bond  fde  sale  shall  be 
made  of  any  estate  with  the  timber  thereon,  or 
any  other  articles  attached  thereto,  and  the  tenant 
for  life,  or  any  other  party,  shall,  by  mistake,  be 
allowed  to  receive  the  value  of  the  timber  or  other 
articles,  the  Court  may  declare  that  upon  payment, 
and  settlement  under  its  direction,  of  the  fuU  value 
of  the  timber  and  articles  at  the  time  of  sale,  with 
interest,  the  sale  ought  to  be  established  ;  and  upon 
the   terms   being    complied   with,   and   the  Court 


Howell,  29  Beav.  546.  To 
the  present  writer  it  appears 
that  it  would  have  been  equally 
consistent  with  principle  and 
precedent,  and  more  so  with 
convenience,  had  the  Court 
upheld  the  sale  of  the  land 
without  the  minerals.  The 
argument  from  the  extreme 
case  of  the  injury  which  might 
be  inflicted  by  a  tenant  for 
life  on  the  inheritance,  seems 
of  less  weight  than  the  argu- 
ment of  general  conyenience 
for  enabling  sales  to  be  made 
so  as  not  to  injure  the  value 
of  the  mineral  property  (in 
ea  quae  frequentius  accidunt 
prsBveniunt  jura) :  not  to 
mention  that  the  power  of 
sale  is  always  vested  in  trustees 


with  the  very  object  of  pre- 
venting such  an  exercise  of  the 
power  as  would  be  unreason- 
able and  improper,  though  not 
illegal.  See  also  the  comments 
on  Buckley  v.  Howell,  in  Dart, 
V.  &  P.,  4th  ed.  p  1073,  and 
7  Jur.  N.  S.  pt.  2,  pp.  235  & 
257.  This  decision  no  doubt 
gave  occasion  to  the  Act  25 
&  26  Vict.  c.  108,  whereby 
trustees  with  power  for  sale, 
&C.,  are  enabled  with  the  pre- 
vious sanction  of  the  Conrt 
Chancery,  to  make  sale,  <&c.,  of 
the  land  without  the  minerab, 
and  vice  versd;  and  retro- 
spective validity  is  given  to 
sales,  &c.,  of  this  description. 
See  this  enactment  referred  to 
more  fully  infra. 
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declaring  the  sale  valid,  the  legal  estate  is  to  vest 
as  if  the  power  had  been  duly  executed. 

Although  at  law  the  tenant  for  life,  without  im-  As  to  equitable 

,  ,     .  waste. 

peachment  of  waste,  is  under  no  restriction  as  to 
committing  waste,  the  doctrine  of  equity  draws  the 
line  between  those  acts,  which  come  fairly  within 
the  privilege  of  the  tenant  for  life,  and  those 
which  have  the  character  of  spoliation,  and  pro- 
hibits what  is  termed  equitable  waste.  One  of  the 
earliest  instances  in  which  this  jurisdiction  was 
exerted,  was  where  Lord  Barnard,  who  was  tenant 
for  life  without  impeachment  of  waste,  remainder  to 
his  son,  having  taken  a  displeasure  against  his  son, 
collected  workmen,  and  began  to  pull  down  the 
family  mansion  of  Raby  Castle ;  but  was  restrained 
by  inj  unction  and  ordered  to  make  good  the  damage 
aheady  committed  (k) ;  and  it  has  been  said  that 
pulling  down  farm-houses  and  grubbing  up  a 
wood  are  acts  of  destruction  which  would    be  re- 


{k)  Vane  t.  Lord  Barnard, 
2  Vem.  738,  Prea  Ch.  454,  1 
Eq.  Ca.  399, 1  Salk.  161.  In 
P^8  V.  Peirs,  1  Yes.  Sen.  521, 
Lord  Hardwicke  in  refasing 
an  accoimt  which  was  sought 
on  trifling  grounds  by  a  son 
against  his  &ther,  tenant  for 
life,  without  impeachment  of 
waste,  described  the  jurisdic- 
tion as  one  to  be  maintained 
''on  the  head  of  destruction 
and  spoliation";  and  said  "if 
a  son  should  have  it  in  his 


power  to  call  a  father  into  a 
court  of  equity  for  every  alter- 
ation he  makes  in  a  walk  or 
an  avenue,  though  he  removes 
the  trees  to  another  part,  and 
so  of  the  house,  it  would  be 
such  a  fund  for  disputes  be- 
tween a  father  and  son,  there 
would  be  no  end  of  it ;  and  it 
would  be  better  for  the  public 
that  Baby  Castle  had  been 
pulled  down,  than  that  prece- 
dent had  been  made." 
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strained  (Z) ;  and  on  the  same  principle,  where  a 
family  mansion-house  had  been  demolished  by  the 
tenant  for  life  without  impeachment  of  waste  (not 
apparently  as  an  act  of  spoliation,  but,  as  it  was 
alleged,  on  prudential  grounds,  there  being  another 
residence  on  the  property),  the  remainderman  was 
held  entitled  to  compensation  out  of  the  personal 
estate  of  the  tenant  for  life.  The  lapse  of  time  was 
insisted  on  as  a  bar  to  the  claim,  but  it  was  held 
that  time  did  not  begin  to  run  against  the  remain- 
derman until  his  estate  vested  in  possession  (m).  In 
a  case,  however,  in  which  a  tenant  for  life,  without 
impeachment  of  waste,  pulled  down  the  family 
mansion-house,  and  with  the  materials,  and  at  his 
own  expense,  built  another  on  a  different  part  of 
the  property,  it  was  held  that  his  personal  estate 
was  not  liable  to  make  compensation.  In  the  case 
referred  to  it  was  shown  that  the  settlor  had  con- 
templated and  made  preparation  for  the  removal  of 
the  family  residence ;  and  the  settlement  contained 
powers  of  sale  and  exchange,  and  of  granting  build- 
ing leases,  from  the  operation  of  which  the  residence 
was  not  exempted;  to  all  which  circumstances, 
importance  was  attached  in  the  Court  below.  The 
Court  of  Appeal,  however,  appears,  in  aflSrming  the 
order,  to  have  proceeded  mainly  on  the  circum- 
stance that  the  materials  had  not  been  sold,  but 
were  used  in  the  new  house  (n). 

{[)  Per  Lord  Hardwicke^  in  Amherst,  14  Sim.  357,  aff.  on 

Aston  Y.  Aston,  1  Ves.  Sen.  app.  2  Phil.  117. 
265.  (n)  Morris  v.  Morris,  4  Jur. 

(m)  Duke  of  Leeds  y.  Earl  N.  S.  964,  28  L.  J.  Ch.  329, 
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By  far  the  most  frequent  occasion  for  the  inter-  Ornamental 

.   .  .  .  timber. 

position  of  the  Court  with  respect  to  equitable 
waste,  is  for  the  protection  of  ornamental  timber,  as 
to  which,  the  doctrine  that  it  is  equitable  waste  ta 
cut  timber  planted  or  left  standing  by  the  settlor 
for  the  ornament  or  shelter  of  the  mansion-house  or 
grounds,  has  given  rise  to  abundant  litigation  re- 
specting the   extent   of  the  rule  and  the  circum- 


on  app.  3  De  G.  &  J.  323. 
It  was  observed  in  the  judg- 
ment of  the  Vice-Chancellor 
Sluartf  that  in  the  case  of  the 
Duke  of  Leeds  v.  Earl  Amhersty 
the  Coort  went  to  a  most  ex- 
traordinary length — a  length 
unprecedented  in  any  previoas 
case — and  it  would  remain 
without  being  followed  until 
another  case  as  extraordinary 
should  occur ;  but  the  judg- 
ment in  the  Court  of  Appeal 
does  not  appear  to  countenance 
this  reflection  on  the  case  in 
question.  The  importance  at- 
tached to  the  use  of  the  ma- 
terials in  the  new  construction 
(but  for  which  the  Lord 
Justice  Turner  expressed  his 
opinion,  that  there  would  have 
been  a  case  for  an  account), 
naturally  suggests  the  ques- 
tion whether  the  wrong  would 
have  been  greater,  or  the 
remedy  more  extensive,  if  the 
old  materials  had  been  soldand 


the  new  mansion-house  built 
with  new  ones.  (See,  however, 
with  reference  to  this  point, 
Oower  V.  Eyre^  G.  Cooper,  156, 
cited  supra,  p.  281  note  («)).  It 
was  admitted  that  the  question 
of  improvement  or  no  improve- 
ment was  not  one  by  which 
the  Court  ought  to  be  guided. 
It  seems  that  in  the  first  case 
of  Morris  v.  Morris^  (reported 
15  Sim.  505,  but  not  reported 
on  appeal)  between  the  same 
parties,  in  which  an  injunc- 
tion protecting  ornamental 
timber  annexed  to  the  de- 
stroyed mansion-house  was 
granted  by  the  late  Vice- 
Chancellor  of  England,  and 
upheld  by  Lord  Cotteriham, 
the  latter  observed,  that  the 
tenant  for  life  had  no  more 
right  to  pull  down  the  man- 
sion-house, than  he  had  to 
pull  down  the  house  of  any 
other  person.  (Seeper/S/t^r/, 
V.  C,  4  Jur.  N.  S.  967.) 
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stances  in  which  it  applies.  In  The  Marquis  of 
Downshire  v.  Lady  Sandys  (o),  a  leading  case  on 
this  subject,  and  in  which  the  doctxine  of  the  Court 
was  much  considered,  an  injunction  restraining  the 
tenant  for  life  without  impeachment  of  waste  from 
cutting  timber  growing  for  ornament  or  shelter,  was 
held  to  extend  to  clumps  of  firs  planted  for  orna- 
ment on  a  common  two  miles  from  the  house,  and 
it  was  observed  (p)  that  the  principle  had  been 
extended  from  ornament  of  the  house  to  outhouses 
and  grounds,  then  to  plantations,  vistas,  avenues, 
to  all  the  rides  about  the  estate  for  ten  miles  round 
In  the  same  case,  the  criterion  whether  the  timber 
is  ornamental,  within  the  principle  adopted  by  the 
Court,  was  considered  to  be  whether  it  was  planted  or 
left  standing  for  ornament,  and  not  whether  the  effect 
is  ornament,  thus  shifting  the  question  from  one  of 
taste  to  one  of  fact ;  and  this  is  now  the  admitted 
rule  (q).  In  a  case  in  which  the  tenant  for  life  without 
impeachment  of  waste  had  himself  puUcd  down  the 
mansion-house,  he  was  restrained  from  cutting  the 
ornamental  timber  (r)  ;    a  decision,  the  ground  of 

{o)  6  Ves.   107.     See  the  Marker  y.  Marker,  9  Etnej  11: 

cases  as  to  equitable  waste  col-  and  see  also  the  observations 

lected  in  the  notes  to  Oarih  of  the  same  judge  as  to  the 

V.  GotUm,  1  Lead.  Cas.  Eq.,  3rd  doctrine  of  equitable  waste  in 

ed.,  pp.  674  et  seq. ;  and  see  Mtcklethwaily.MickUthtcait,! 

this  subject  discussed  in  Craig  De  6.  &  J.  pp.  524  et  seq., 

on  Trees,  pp.  23  et  seq.  and  in  Ford  v.  Tynte,  2  De  (J. 

(p)  Per  Lord  Mdon,  C,  6  J,  &  S.  131,  132. 
Ves.  110.  (r)  Morris  v.  Morris,  15  Sim. 

(q)  See  per  Turner,  V.  C,  in  505. 
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which  has  been  said  to  be  that  he  could  not,  by 
destroying  the  mansion-house,  entitle  himself  to  the 
timber  (s) ;  in  another  case,  in  which  the  mansion- 
house  had  been  pulled  down,  but  there  were  orna- 
mental Aollas  on  the  demesne,  and  it  was  alleged 
that  by  the  felling  of  the  timber,  the  demesne 
would  be  laid  waste,  and  become  incapable,  for  a 
long  period  of  years,  of  being  applied  to  the  pur- 
poses of  a  residence,  an  injunction  was  granted  (t) ; 
but  where  the  settlor  had  pulled  down  the  mansion- 
house,  and  it  was  obvious,  from  his  conduct,  that  he 
had  no  intention  that  it  should  be  rebuilt,  an  appli- 
cation for  an  injunction  to  restrain  the  tenant  for  life 
without  impeachment  of  waste  from  felling  trees  in 
the  avenue  and  park  was  refused,  it  being  considered 
that  ornamental  timber  means  timber  ornamental  to 
the  mansion-house,  and  that  by  the  destruction  of  the 
mansion-house,  the  trees  had  ceased  to  be  entitled  to 
protection  as  ornamental  timber,  or  as  timber  planted 
for  ornament,  or  left  standing  for  ornament  (u).  In 
a  case  in  which  the  owner  of  an  estate  with  a  resi- 
dence, had  purchased  adjoining  lands  with  oma- 

(s)  Per   Turner,  L.  J.,  in  of  Morris  v.  Morris,  and  WeU 

Micklethwait  y.  Micklethwait,  lesley  y.   Wslleshy,  were  not 

1  De  0.  &  J.  529.  overruled,  it  is  conceived  that 

(/)  WellesUyy.  Wellesley,6  the  authority  of  the  latter,  and 

Sim.  497.  perhaps  also  of  the  former 

(u)  Mickhthwaii  v.  MickU-  (having  regard  to  the  eircum- 

ihwait,  1  De  G.  &  J.  504.  The  stance  that  the  pulling  down 

judgments  of  the  Lords  Jus-  of   the    mansion-house    was 

tices  contain   an  instructive  decided  not  to  be  wrongful, 

discussion   of  the    equitable  see  p.  298,  supra),  is  much 

doctrine.    Though  the  cases  shaken. 
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Bight  to  prodnce 
of  equitable 
waste. 


mental  woods,  and  made  a  settlement  of  the  whole, 
it  was  said  that  it  was  going  a  great  deal  too  far  to 
aak  for  a  declaration  that  any  person  having  an 
estate,  and  purchasing  a  neighbouring  estate,  must, 
if  he  did  not  cut  down  all  the  timber  on  it,  be 
taken  to  have  dedicated  to  ornament  every  stick 
which  he  left  standing.  There  must  be  some  act 
of  dedication.  If  the  Court  found  an  owner  cutting 
out  vistas  or  planting  avenues  or  clumps,  or  erect- 
ing statues  or  columns,  the  case  was  clear;  but 
anything  short  of  such  clear  indications  of  intention 
was  very  unsatisfactory  to  act  on  {x). 

The  commission  of  equitable  waste  carries  with 
it  the  liability  to  refund  the  produce  (y)  ;  but  it  is 
not  clear  that,  by  analogy  to  the  rule  in  the  case  of 
legal  waste  (z),  the  title  to  the  produce  devolves  at 
once  upon  the  person  entitled  to  the  first  remainder 


{x)  Per  Wood,  V.  C.  in  Eal- 
liwell  V.  Phillips,  4  Jur.  N.  S. 
608.  In  Gamphell  v.  AlJgood^ 
17  Beav.  623,  the  trustees  of 
a  will  had  cut  down  trees  or- 
namental to  a  residence  in 
compliance  with  the  require- 
ments of  an  intending  tenant ; 
and  on  the  ground  that  they 
ought  to  have  applied,  either  to 
the  persons  interested  in  the 
property  for  their  assent,  or  to 
the  Court  for  its  authority  for 
cutting  the  trees,  and  that  the 
Court  was  not  satisfied  that  it 
was  absolutely  necessary  for 
the  well-being,  salubrity,  and 


comfort  of  the  residence,  that 
the  trees  should  be  cut^  an  in- 
junction was  granted.  Astothe 
principles  on  which  the  Court 
proceeds  with  regard  to  the 
cutting  of  ornamental  timber, 
see  Ford  v.  Tynie^  2  De  6.  J. 
&  S.  127. 

(y)  In  Bubb  v.  Telverion,  L. 
B.  10  Eq.  465,  a  claim  to 
prove  against  the  estate  of  a 
deceased  tenant  for  life  for 
damages  in  respect  of  the 
cutting  of  ornamental  timber, 
was  dismissed  on  the  ground 
that  no  damage  was  shown. 

{z)  See  p.  283,  supra. 
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of  inheritance.  This,  indeed,  is  the  inference  to  be 
derived  from  the  .case  of  The  Marquis  of  Ormonde 
V.  Kynnersley  (a),  and  perhaps  also  from  that  of 
Rolt  V.  Somerville  (h) ;  but  it  seems  at  variance 
with  Wellesley  v.  Wellesley  (c),  in  which  the  pro- 
ceeds of  the  timber  were  directed  to  be  paid  into 
Court  and  form  part  of  the  settlement  fund,  but  so 
that  the  tenant  for  life  who  had  felled  the  timber, 
should  not  take  a  life  interest  in  the  proceeds  ;  and, 
to  some  extent,  with  Lushington  v.  Boldero  (c?),  in 
which  the  Court  refused  to  part  with  a  fund  arising 
from  the  sale  of  ornamental  timber,  until  the  death 
of  the  tenant  for  life,  who  had  no  issue,  but  whose 
issue,  if  any,  would  have  been  entitled  to  the  first 
series  of  remainders  in  tail ;  and  also  with  the  view 
taken  in  The  Duke  of  Leeds  v.  Earl  Amherst  (e), 
that  time  did  not  begin  to  run  against  the  claim 
of  the  remainderman,  until  his  estate  vested  in 
possession  (/). 


{a)  15  Beav.  10  note.  See 
the  reporter's  observations  as 
to  the  inconsistency  of  the  au- 
thorities. 

{fi)  2  Eq.  Ca.  Ab.  759. 

(c)  6  Sim.  497,  503.  And 
see  per  Sir  Thofnas  Flumer^ 
V.  C,  in  Lansdoume  v.  Lans- 
dotone,  1  Mad.  140,  ''The 
money  produced  by  the  waste 
is  not  to  be  pocketed,  but  to 
be  laid  up  for  the  benefit  of 
those  who  in  succession  will 
take  the  estate." 


{d)  13BeaY.418;15Beav. 
1 ;  see  also  Craig  on  Trees, 
132  et  seq. 

{e)  14  Sim.  357,  on  app.,  2 
Phil.  117  (cited  p.  298,  supra). 
As  to  the  Statute  of  Limita- 
tions, compare  Seagram  y. 
Knight,  L.  R.  3  Eq.  398, 
2  Ch.  Ap.  628,  cited  supra, 
p.  289,  note  {c\  relating  to 
the  produce  of  legal  waste. 

(/)  Lord  St.  Leonards 
(Handy  Book,  8th  ed.,  224)  re- 
marks on  the  difficulties  which 
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SETTLEMENTS. 


Ab  to  qualified 
exemption  from 
liability  for 
waste. 


Ab  to  powers 
in  trustees  to 
cut  timber. 


The  exemption  from  impeachment  for  waste  is 
sometimes  cut  down  by  an  exception  of  voluntary 
or  wilfiil  waste  (g),  or  of  waste  in  felling  ornamental 
timber  (h)  or  otherwise ;  but  such  qualifications,  in- 
dependently of  the  doubts  as  to  their  legal  eflFect 
which  are  likely  to  arise,  can  rarely  be  needed,  as 
the  powers  of  a  tenant  for  life  unimpeachable  for 
waste  are  for  the  most  part  sufficiently  controlled 
by  the  interference  of  the  Court  of  Chancery  in 
cases  of  equitable  waste. 

The  rights  of  the  tenant  for  life  are  also  some- 
times  made  subordinate  to  a  power  vested  in  trus- 
tees of  a  term  of  cutting  timber,  for  discharging 
incumbrances,  or  for  other  purposes.     In  a  ca^e  in 


beset  the  judgment  of  the 
Courts  the  contradictory  evi- 
dence on  which  it  has  osnally 
to  act,  and  the  tendency  of 
its  interference  to  aggravate 
fiunily  quarrels,  as  grounds  for 
regretting  its  assumption  of 
the  jurisdiction  to  restrain 
equitable  waste. 

(g)  See  Oarthy, Cotton^  1  Ves. 
Sen.  524,  545,  1  Dick.  183,  1 
Lead.Cas.Eq.3rded.623;  Wick^ 
ham  V.  Wkhham,  19  Ves.  419, 
where  the  question  was  raised 
but  not  decided  as  to  the  right 
of  a  tenant  for  life  so  situate 
to  the  capital  of  a  fund  arising 
from  timber  cut  by  order  of 
the  Court ;  and  see  1  Ves. 
Sen.    265.     In     Vmcmt    v. 


Spicer,  32  Beav.  380,  a  tenant 
for  life  without  impeachment 
except  for  "  spoil  or  destruc- 
tion, or  voluntary  or  permis- 
sive waste,"  was  held  entitled  to 
cut  such  timber,  not  being  or- 
namental, as  a  provident  owner 
in  fee  simple  might  cut  in  a 
due  course  of  management 

{h)  See  Marker  v.  Marker^ 
9  Hare,  1,  7.  It  is  to  be 
observed  that  an  exception  as 
to  ornamental  timber  may  be 
so  worded  as  to  make  the 
right  to  cut  timber  turn  upon 
the  question  whether  it  is  or- 
namental in  fact,  in  lieu  of  the 
usual  criterion,  whether  it  was 
planted  or  left  standing  for  or- 
nament (see  9  Hare,  1 8  et  seq.). 
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which  the  trusts  of  a  term  of  1000  years  without 
impeachment  of  waste,  were  by  cutting  timber,  or 
by  leasing  selling  or  mortgaging  the  estates,  to 
raise  certain  sums  of  money,  and,  subject  thereto, 
the  estates  were  limited  to  a  tenant  for  life  without 
impeachment,  it  was  held  that,  in  the  absence  of  a 
wanton  or  unreasonable  exercise  by  the  trustees  of 
their  discretion  as  to  the  means  of  raising  the 
money,  the  Court  would  not  control  it,  and  the 
tenant  for  life  was  restrained  from  cutting  timber  so 
as  to  interfere  with  their  powers  (i).  But  trustees 
empowered  to  cut  timber,  although  their  estate  is 
made  unimpeachable  for  waste,  and  their  powers 
at  law  are  coextensive  with  those  of  a  tenant  for 
life  without  impeachment,  will  be  restrained  in 
equity  from  cutting  timber  otherwise  than  in  a 
husbandlike  and  provident  manner  (k) 


(t)  Kehewich  y.  Marker^  3 
Mac.  &  G.  311 ;  and  see 
Briggs  y.  Earl  of  O^ord,  5  De 
6.  &  Sm.  156,  where  the  con- 
sent of  the  tenant  for  life  was 
made  necessary  to  the  exercise 
of  the  power. 

(k)  See  per  Lord  Eldon  in 
Mar  quia  ofDoumshirs  y.  Lady 
Sandy Sy  6  Yes.  115.  *Que6- 
tions  of  difficulty  as  regards 
the  right  of  the  tenant  for  life 
to  commit  waste,  and  as  to  the 
dnties  of  the  trustees,  haye 
sometimes  arisen  where  estates 
haye  been  settled,  with  po^er 
to  trostees  to  purchase  other 
lands  to  be  settled  to  the  same 

VOL.    III. 


uses.  In  Plymouth  y.  ArchtTy 
1  Bro.  G.  G.  159,  lands  were 
deyised  to  be  sold,  and  the 
produce  to  be  laid  out  in  the 
purchase  of  other  lands  to  be 
settled  to  the  use  of  a  tenant . 
for  life  without  impeachment 
of  waste,  with  remainders  over, 
and  with  a  direction  that  the 
rents  and  profits  of  the  deyised  •  Ab  to  **double 
lands  should  until  the  sale  go 
to  the  same  uses,  and  it  was 
held  that  the  tenant  for  life 
was  not  entitled  to  cut  timber 
on  the  deyised  lands,  the  ex- 
pression "rents  and  profits*' 
(see  supra,  p.  288,  note  (  ft  )) 
being  considered  primA  facw 


WMfce." 
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EsUte  of  equit- 
able tenant  for 
life. 


SETTLEMENTS. 


When  the  estate  of  the  tenant  for  life  is  equitable, 
the  legal  estate  being  vested  in  trustees,  his  relation 

to  mean  annual   rents    and     sound  exercise  of  their  dis- 


profits  only,  and  stress  was 
laid  on  the  circumstance  that 
upon  the  opposite  oonstmction 
he  would  have  the  benefit  of 
**  double  waste,"  namely,  both 
in  the  devised  and  purchased 
lands.  In  BurgM  y.  Lamby 
16  Yes.  174  (see  also  Craig  on 
Trees,  60  et  seq.),  estates 
were  devised  to  two  tenants 
for  life  in  succession  without 
impeachment  of  waste,  with 
remainders  over,  and  person- 
alty was  bequeathed  to  the 
two  tenants  for  life  in  trust 
to  be  laid  out  in  land,  to  be 
settled  to  the  same  uses,  and 
the  trustees  had  invested  the 
personalty  in  the  purchase  of 
two  estates,  one  of  which  was 
timbered.  Under  these  dr- 
cumstances,  various  question^ 
the  importance  and  difficulty 
of  which  were  remarked  upon 
by  Lord  Eldon^  arose  as  to  the 
duties  of  trustees  in  executing 
such  a  trnst,  and  as  to  the 
rights  consequent  upon  the 
proper  and  improper  execution 
of  the  trust,  but,  owing  to  the 
frame  of  the  snit,  were  for  the 
most  part  left  undetermined. 
It  was,  however,  treated  as 
dear,  that  if  the  purchase 
were  such  as  the  trustees  in  a 


cretion  might  make,  the 
tenant  for  life,  although  one 
of  the  trustees,  would  haye  a 
right  to  cut  timber  to  some 
extent,  and  on  the  other  hand, 
that  if  the  timber  bore  a  yery 
considerable  proportion  to  the 
value  of  the  land,  the  tenant 
for  life,  especially  if  a  trnstee, 
could  not  be  permitted  totake 
it.  In  the  event  of  an  imdne 
execution  of  the  trust,  it  was 
considered  that  the  excess  of 
timber  could  not  be  treated  as 
part  of  the  estate,  bat  most 
be  sold  and  the  produce  laid 
out  in  land.  In  the  same 
case,  Lord  Eldon  adverted  to 
the  importance  of  avoiding 
laying  down  any  rule  which 
should  place  trustees  in  a 
difficulty  in  canying  oat 
trusts  *  of  this  description. 
The  case  in  question  was  com- 
plicated  by  the  circumstance 
that  the  trustees  were  also 
tenants  for  life ;  butundertbe 
ordinary  power  of  sale  and 
reinvestmooLt  in  other  land,  it 
is  conceived  that,  if  the  dis- 
cretion of  the  trustees  is 
exercised  hand  fide,  the  trans^ 
action  would  in  general  be 
unimpeachable,  and  that  the 
right  of  the  tenant  for  life 
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to  the  trustees,  at  law,  is  that  of  tenant  at  will,  if 
he  is  in  the  actual  occupation  of  the  estate  :  but  if 
he  is  only  allowed  to  receive  the  rents,  or  otherwise 
deal  with  the  property  in  the  hands  of  the  occupy- 
ing tenants,  he  stands  in  the  relation  merely  of  an 
agent  or  bailiff  to  the  trustees  (Z).  In  equity,  if 
the  trustees  have  a  bare  legal  estate,  without  active 
duties,  the  cestui  que  trust  is  entitled  to  be  let  into 


could  not  be  restricted  merely 
on  the  ground  that  the  pro- 
portion in  valne  of  the  timber 
or  minerals  is  somewhat  in 
excess  of  what  a  prudent 
exercise  of  the  power  would 
have  dictated,  or  on  the 
ground  that  he  would  have 
the  benefit  of ''  doable  waste." 
As  to  the  right  of  tenants  in 
tail  to  commit  waste,  see  AtL- 
Oen,  V.  J)tike  of  Marlborough^ 
8  Madd.  531  et  seq. ;  Craig 
on  Trees,  73  et  seq. ;  and  as 
to  the  right  in  this  respect  of 
a  tenant  in  fee  subject  to  an 
executory  devise  over,  see 
Turner  v.  Wright^  Johns.  740, 
2  De  G.  F.  &  J.  234 ;  Blake 
V.  Peters,  10  W.  R  826,  on 
app.  1  De  G.  J.  &  S.  345  ; 
Dyer  v.  Dyer,  34  Beav.  504  ; 
Bug.  Prop.  Ho.  L.  376  et  seq. ; 
Craig,  85  et  seq.  As  to 
whether  the  produce  of  waste 
vests  in  the  person  ultimately 
becoming  absolutely  entitled 
as  real  or  personal  estate,  see 
the     following     authorities : 


Powlett  V.  Duchess  of  Bolton, 
3  Ves.  374 ;  Mildmay  v.  Mild- 
may,  4  Bro.  C.  C.  76  ;  Wich- 
ham  V.  Wickham,  19  Ves.  419, 
in  each  of  which  cases  a 
timber  fond  was  ordered  to  be 
invested  in  land ;  Field  v. 
Brown,  27  Beav.  90  (the 
reference  in  the  marginal  note 
to  the  life  estate  as  being 
without  impeachment  of  waste 
appears  to  be  erroneous), 
where  the  fond  was  held  to  be 
realty;  Seagram  v.  Knight, 
L.  R.  3  Eq.  398,  2  Ch.  Ap. 
628  ;  Dyer  v.  Dyer^  ubi  sup. ; 
Bowra  v.  Bhodes,  10  W.  R. 
456,  in  which  cases  the  fund 
was  held  to  devolve  as  person- 
alty ;  Tullit  V.  Tullit,  Amb. 
370,  1  Dick.  322.  As  to  the 
liability  to  succession  duty  in 
the  case  of  timber  and  minerals, 
see  the  Act,  16  &  17  Vict.  c. 
51,  ss.  23,  26. 

(J)  See  Melling  v.  Leak,  16 
C.  B.  652 ;  Morley  &  Coote's 
Watk.  Conv.  19  note. 
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When  entiued  to  possession  (m) :   but  where  there  are  active  duties 

be  let  into  poB- 

session,  annexed  to  the  trust,  it  is  by  no  means  of  course  to 

divest  a  trustee  of  the  management  of  the  trust 
property,  and  to  deliver  the  possession  to  the  cestui 
que  trust  for  life  (n).  In  a  case  in  which  the  trusts 
were  for  renewals  upon  the  dropping  of  lives  and 
payment  of  the  expenses  of  repairs  and  annual  out- 
goings, and  subject  thereto  for  pajnnent  of  the  re- 
mainder of  the  rents  to  the  testator's  widow  for  life, 
it  was  held  that  the  widow  was  entitled  to  the 
personal  enjoyment  of  the  property,  upon  giving 
security  for  the  due  fulfilment  of  the  objects  of  the 
will ;  and  this  view  was  worked  out  by  the  appoint 
ment  of  a  receiver  of  the  property,  with  a  direction 
to  let  it  to  the  tenant  for  life  upon  the  terms  of 
giving  such  sectirity  (o).  Where  lands  were  de- 
vised to  trustees,  upon  trust  to  pay  the  rents  to' 
or  permit  them  to  be  received  by,  the  testators 
daughter,  a  married  woman,  during  her  life  for  her 
separate  use,  an  order  was  made  that  she  should  be 

(m)  BrownY.HotOy  Barnard,  the  course  taken  by  the  Coort 

854  ;  AU,-Gen.  v.  Lord  Oore,  was  to  restrain  the  trnstees 

Id.    150,   per    Lord    Rard-  from  proceeding  for  the  deeds 

uncke.  and  receiving  the  rente,  upon 

(n)  Tidd  V.  Lister,  5  Mad.  the  equitable  tenant  for  life 

429,  430.    Some  examples  are  undertaking  to  keep  down  the 

given(pp.432, 483)ofcircum-  annuities  and  not  to  grant 

stances  which  may  authorise  leases  or  cut  timber  withont 

the  inference  that  the  cestui  the  consent  of  the  trosteefi, 

que  trust  for  life  was  intended  and  bringing  the  deeds  into 

to  be  let  into  actual  possession ;  court, 
and  see  Fugh  v.  VatigJian,  12         (o)  Baylies Y.BaylieSjlColl' 

Beav.  517,  620;    Benton  v.  537. 
Benton,  7  Beav.  388,  in  which 
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let  into  possession  ( p).     In  framinff  settlementSw  the  Trugta  giving 

■■  -^  '  *-'  ^  married  women 

estates  of  female  tenants  for  life  are  often  limited  to  in  equity  a  aepa- 

rate  life  estate 

them  at  law  in  the  ordinary  way,  but  not  unfre-  without  impeach- 

ment  of  waste. 

quently,  especially  where  the  tenant  for  life  is  at 
the  time  a  married  woman,  or  her  marriage  is  in 
contemplation,  the  course  adopted  is  to  limit  the 
estate,  at  law,  to  trustees  during  her  life,  or  during 
the  joint  lives  of  her  and  her  husband  or  intended 
husband,  in  trust  for  her  separate  use  (and,  if  so 
desired,  without  power  of  anticipation),  with  the 
addition  of  provisions  giving  her  in  equity  the 
powers  of  a  tenant  for  life  without  impeachment  of 
waste,  and  requiring  the  trustees  to  act  under  her 
direction  in  giving  effect  to  those  powers  (q). 


(p)  Homer y.  Wheelwright^^ 
Jut.  N.  S.  367.  The  question 
of  the  cestui  que  trust's  right 
to  possession  is  considered  in 
Lewin  on  Trusts,  5th  ed.,  c. 
xxiii.  8. 1,  pp.478  et  seq.,  where 
the  cases  above  mentioned  and 
some  others  are  cited. 

{q)  *As  to  the  right  of  the 
legal  tenant  for  life  to  the 
custody  of  the  title  deeds,  see 
Vend.  &  Purch.,  14th  ed.,  p. 
445,  note  (I)  ;  ante,  vol.  i., 
p.  525,  and  the  cases  cited 
in  note  (o)  thereto ;  Oamer  v. 
HannyngUmy  22  Beav.  627  ; 
Allwood  y.  Bey  woody  9  Jur. 
N.  a  108,  1  HurL  &  Colt. 
745  ;  Jenner  v.  Morris,  L.  R. 
1  Ch.  Ap.  603,  in  favour 
of  the  right :  but  see  Foster 
V.  Orabb,  12  C.  B.   136,  in 


which    (see   page    150)    the 
Court  adopted  from  Vin.  Abr. 
Faits  (Z)  pi.  15,  the  principle 
that  "  if  land  be  given  to  A. 
for  life,  remainder  oyer  [to 
several]  by  deed,  any  of  them 
who  first  gets  the  deed  shall 
retain  it ;  and  therefore,  who- 
ever has  any  land  contained  in  *  As  to  right  of 
the  deed,  where  others  have  l:^^';!;;* 
the  residue  of  the  land,  yet  he  deeds, 
that  has  this  parcel  may  on 
account   thereof    retain    the 
deed."    The  case  referred  to, 
however,  was  not  one  between 
tenant  for  life  and  remainder- 
man, and  it  is  perhaps  not  clear 
either  that  the  Court  intended 
the  fact  of  possession  to  be 
the  criterion  as  between  these 
parties,  or  that  the  passage 
relied  on  (see  the  words  in 
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Jointure  r^nt- 
charge. 


SETTLEMENTS. 

In  marriage  settlements  the  husband's  life  estate 
is  (as  already  noticed  (r))  followed  in  ordinary 
course  by  the  limitation  of  a  rentcharge  with  an- 
cillary powers  to  the  wife  for  her  life  by  way  of 
jointure  (s).  A  limitation  to  the  use  that  the  wife 
may  receive  a  rentcharge  vests  in  her  a  legal  rent- 
charge  with  the  appropriate  remedies  under  the  5th 
section  of  the  Statute  of  Uses  (27  Hen.  8,  c.  10), 
and  by  virtue  of  the  same  statute  (ss.  6 — 10)  the 
limitation  of  a  legal  jointure  to  the  wife  was  ren- 
dered (unless  she  should  be  afterwards  evicted)  a 
bar  to    her  dower  (^).      The    jointure    should  be 


■ 

brackets)  wonld  have  antho- 
rised  that  inference.  As  to  the 
cQBtody  of  the  deeds  pend- 
ing a  snit,  see  Stanford 
T.  BobertSf  L.  R.  6  Ch.  Ap. 
307,  and  as  to  the  right 
of  an  equitable  tenant  for 
life  to  the  deeds,  see  Lewin, 
5th  ed.,  482,  483.  In  con- 
nection with  the  right  to  the 
custody  of  title  deeds,  see 
also  Easton  r.  Linden^  12 
W.  E.  53,  33  L.  J.  Ex.  84 ; 
Stuhs  T.  Stuhs^  1  Hurl.  <&  C. 
257,  in  which  the  question 
related  to  an  exemplification 
of  a  grant  of  arms  recorded 
in  the  Heralds'  College. 

(r)  Supra,  p.  272. 

(a)  Frequently,  instead  of 
one  jointure  rentcharge,  two  or 
more  are  limited  of  different 
amounts,  to  take  effect  in 
different  events  ;  one,  for  ex- 


ample, to  take  effect  on  the 
death  of  the  husband  in  the 
lifetime  of  his  father,  and  the 
other,  on  the  death  of  the 
husband  after  his  Other's 
death,  or  on  the  death  of  the 
father  if  he  survive  the  hu»> 
band.    See  p.  272,  supra. 

(/)  As  to  what  is  requisite 
in  order  to  constitute  a  legal 
valid  jointure  within  the 
statute,  so  as  to  operate  as  a 
bar  of  dower,  see  Go.  Litt.  36 
b,and  Mr.  Butler'snotes  there- 
to ;  the  notes  to  Lewis  BawMi 
eaa^  Lead.  Gas.  Gonv.  2nd  ed. 
pp.  63  et  seq. ;  Shelf.  BeaL 
Prop.  Stat.,  7th  ed.,  435.  One 
of  the  requirements  is  that  it 
be  expressed  or  averred  to  be 
in  satisfaction  of  dower.  Upon 
conveyances  to  men  married 
before  1834,  and  therefore 
within  the  old  law  as  to  dower, 
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expressed  to  be  in  bar  of  all  dower  {u)  and  freebench, 
for  as  to  the  latter,  though  the  jointure  will  not  be  a 
bar  at  law,  copyholds  not  being  within  the  Statute  of 
Uses,  it  will  (if  so  expressed)  be  a  bar  in  equity  {x). 
Although  it  is  payable  on  specified  days,  it  will  now 

• 

unquestionably  be  apportionable  at  the  wife's  death 
for  the  benefit  of  her  estate,  without  any  express  pro- 
Vision  for  that  purpose  (y).  It  is  in  general  made 
payable  without  any  deduction,  except  succession 
duty,  but  as,  when  the  estate  is  the  sole  property  of 


the  practice  is  not  to  rely  on 
the  bar  of  dower  by  the  wife's 
jointure,  bat  to  take  a  con- 
yeyance  to  dower  uses  in  the 
ordinary  way,  so  as  to  avoid 
the  niceties  incidental  to  the 
question  whether  the  dower 
has  been  effectnally  barred, 
and  also  to  avoid  rendering  the 
mstnunent  creating  the  join- 
tore  (and  thus  evidencing  the 
bar  of  dower)  part  of  the  title 
to  the  land  conveyed. 

(u)  See  the  last  preceding 
note. 

{x)  See  Lead*  Cas.  Gonv. 
2nd  ed^  64.  As  to  what  is  a 
sufficient  indication  of  inten- 
tion to  bar  freebench,  see 
Willis  V.  Wmis,  34  Beav.  340. 

{y}  See  the  Apportionment 
Act,  1870  (33  &  34  Vict.  c. 
35),  s.  2,  which  enacts  that  all 
dividends  and  other  periodical 
payments   in   the  nature  of 


income,  shall,  like  interest  on 
money  lent,  be  considered  as 
accruing  from  day  to  day,  and 
shall  be  apportionable  in 
respect  of  time  accordingly  ; 
and  see  also  ss.  3  &  4.  As 
to  the  law  under  the  previous 
Apportionment  Act  (4  &  6 
Wm.  4,  c.  22),  see  Trimm&r 
V.  Danby,  23  L.  J.  Ch.  979  ; 
Shelf.  Eeal  Prop.  Stat  7th 
ed.  547.  In  Be  Breiils,  2  De 
0.  J.  <&  S.  79,  the  technical 
rule  that  the  interest  on  a  bond 
debt  is  considered  as  accruing 
de  die  m  diem  was  held  not  to 
operate  so  as  to  enable  a 
married  woman,  to  whom  the 
interest  was  payable  for  her 
separate  use  with  a  restraint 
on  anticipation,  to  assign  the 
apportioned  part  of  the  current 
interest  up  to  the  date  of  the 
assignment. 
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the  husband,  he  stands  in  the  relation  of  predecessor 
to  the  wife  with  regard  to  the  jointure,  and  hence  it 
is  not  chargeable  with  succession  duty  (z),  the  ex- 


Aa  to  deductioiiB 
from  jointure 
rentcharge. 


(2)  See  the  Saccession  Duty 
Act,  16  &  17  Vict,  c,  51,  b.  18, 
exempting  from  duty  in  respect 
of  a  snooession  any  person  who, 
if  the  same  were   a  legacy 
bequeathed  to  him  by  the  pre- 
decessor, would  be  exempted 
from  the  payment  of  duty  in 
respect   thereof    under    the 
Legacy  Duty  Acts.   JnFloyer 
Y.Bankes,  S  De  Q.  J.  &  S.  806, 
it  was  determined  (reversing 
the  decision  of  the  Master  of 
the  Rolls,  32  L.  J.  Ch.  610, 
11  W.  R.  708),  that  a  join- 
ture  rentcharge  limited  by  the 
marriage  settlement    of  the 
jointress  (the    husband    not 
being   the    settlor)  was  not 
within  the   exemption  in  s. 
17  of  the  Act  of  "  Contracts 
for  valuable  consideration  in 
money  or  money's  worth  for 
the  payment  of  money  after 
the  death  of  any  other  person," 
although  the  jointure  was  ex- 
pressed to  be  in  satisfaction  of 
dower,  the  decision  being  based 
on  the  double   ground  that 
there  was  no  contract  to  pay 
the  jointure,  and  that  neither 
the  marriage  nor  the  implied 
agreement,  if  any,  to  release 
a  bare  possibility  of  fdtore 


dower  in  non^xisting  estates, 
constituted  a  valuable  consi- 
deration in  money's  worth.  See 
the  remarks  in  the  judgment 
on  the  intention  and  effect  of« 
the  17th  sec. ;  sjid  eee  Es  Fey- 
ion,  7  Hurl.  &  Nor.  265.  If 
the  limitation  were  of  a  clear 
rentcharge,  or  of  a  rentcharge 
free  from  deduction,  the  join- 
ture wonld  not  be  liable  to 
succession  duty ;  see  the  cases 
as  to  legacy  duty  in  2  Williams 
on  Executors,  6tli  ed.  part  iiL 
Book  V.  c.  iii.  pp.  15,  21,  et 
seq. ;  and  in  1  Jarm.  Wills, 
Srd  ed.  p.  173,  note  (m) ;  vol. 
iv.  of  this  work  (Wills),  2nd 
ed.  p.  81,  note  (c).  In  Flayer 
V.  Bankes  (ubi  sap.,  see  p. 
816),  it  was  held  that  having 
regard  to  the  terms  of  the 
settlement,  whereby  the  join- 
ture was  to  be  paid  vnthout 
any  deduction  in  respect  of 
any  tax  then  abeady,  or  there- 
after to  be  imposed  on  the 
jointure  or  on  the  jointress  in 
respect  thereof,  the  jointress 
was  entitled  to  the  rentchai^ 
free  of  succession  duty,  al- 
though the  settlement  was 
made  long  before  the  passing 
of  the  Succession  Duty  Act| 
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ception  of  succession  duty  in  that  case  is  superfluous, 
and  should  be  omitted.  Eeference  may  here  be 
made  to  the  10th  section  of  Lord  St.  Leonards'  Act 
(22  &  23  Vict,  c,  35)  enabling  part  of  the  heredi- 


and  that  the  datj  was  payable 
out  of  the  estate.  Although 
.  a  rentcharge  is  in  general  not 
liable  to  deduction  in  respect 
of  burdisns  affecting  the  land, 
it  is  otherwise  as  to  land  tax 
(see  the  Acts  38  Oeo.  3rd,  c. 
5,  s.  5,  42  Geo.  3rd,  c.  116, 
ss.  92,  127,  Chitty's  Statutes, 
3rd  ed.  1004,  1043,  1051), 
unless  exempted  by  express 
words.  It  has  been  considered 
that  a  rent  to  be  paid  free  from 
all  deductions  was  not  cleared 
of  land  tax  ;  but  the  contrary 
is  believed  not  only  to  be 
supported  by  the  balance  of 
authority  (see  note  to  Owynne 
V.  HeaUm,  1  Bro.  0.  C.  4), 
but  to  be  in  modem  practice 
treated  as  settled  law.  See 
Peachey,  Settlements,  397 ; 
and  as  to  the  corresponding 
point  in  connection  with 
powers  of  jointuring,  see 
infra.  As  to  the  charge  for 
exchange  and  transmission 
upon  a  rentcharge  issuing  out 
of  lands  in  Ireland,  see  Lans^ 
daume  v.  Lansdoume,  2  Bligh, 
60.  The  jointure,  though 
limited    without    deduction, 


will  still  be  liable  to  income 
tax,  since  an  express  direction 
that  the  tax  should  not  be 
deducted  would  be  void,  as 
being  in  contravention  of  the 
Income  Tax  Acts,  and  the 
only  mode  of  exempting  the 
annuitant  from  payment  of 
the  income  tax  would  be  to 
limit  the  annuity  of  such  a 
varying  amount  as,  after  de- 
ducting the  tax  at  the  current 
rate,  will  leave  the  amount 
intended  for  the  annuitant. 
See  vol.  iv.  of  this  work 
(Wills),  2nd  ed.  p.  346  et  seq. 
note ;  and  the  cases  of  AU.- 
Om.  V.  Skieldy  3  Hurl.  &  Norm. 
834,  Flayer  v.  Bankes,  11.  W. 
E.  630,  32  L.  J.  Ch.  610, 
there  cited ;  ante  vol.  ii.  Part 
iL  (Mortgages),  p.  858  et  seq., 
note  (d).  It  must  here  be 
added,  that  the  passage  in 
vol.  iv.  of  this  work,  p.  345 
note  (A;),  treating  a  rentcharge 
given  smpliciter  as  not  liable 
to  deduction  for  land  tax  is 
inaccurate,  and  that  the  sugges- 
tion to  omit  the  words  "  with- 
out any  deduction,"  should 
therefore  not  be  followed. 
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PowerB  auxiliary 
to  jointure  rent* 
charge. 


Z- 


C^^^ 


^^^ 


u"'\>r 


As  toil 


taments  charged  with  a  rentcharge  to  be  released 
without  extinguishing  the  rentcharge. 

The  wife's  jointure  is  usually  secured  by  a  power 
of  distress  in  the  event  of  its  being  in  arrear  for  a 
specified  time,  and  a  power  of  entry  and  perception 
of  rents  and  profits  in  the  event  of  its  being  in  arrear 
for  a  further  specified  time,  the  times  named  being 
commonly  twenty-one  and  forty  days,  and  the 
powers  in  question  being  limited  to  the  wife  herself; 
and  by  a  term  of  years  limited  to  trustees  upon  trusts 
for  securing  the  jointure.  Although  the  power  of  dis- 
tress is  annexed  to  rents  by  the  statute  of  4  Geo.  2,  c. 
28,  without  express  grant,  yet  the  practice  of  ex- 
pressly limiting  a  power  of  distress  (a)  has  been 
preserved.  The  right  of  entry  arises  only  when 
expressly  given.  Thus  in  an  early  case  in  which 
the  jointress  had  power  of  distress  but  no  power  of 


(a)  A  power  of  distress  may 
be  limited  by  way  of  use.  See 
per  Lord  Eldon  in  Vawser  v. 
J^fffiry%  2  Swanst.  274.  As  to 
the  nature  and  limits  of  the 
right  of  distress  by  landlords, 
see  the  notes  to  ClurCs  ca9% 
Lead.  Cas.  Cony.  2nd  ed.  260 
— 267  ;  and  as  to  the  extent 
of  the  right  in  respect  of 
rentcharges  and  powers  of 
distress  annexed  thereto,  see 
Saffery  v.  Elgood^  1  Ad.  &  El. 
191 ;  Johnson  t.  Faulkner ^  2 
Q.  B.  925.  That  the  dis- 
trainor cannot  split  the  de- 
mand, and  distrain  for  part 


of  the  rent  in  arrear  on  one 
part  of  the  land  and  for  part 
on  another,  see  Owens  y. 
Wynne,  4  El.  &  Bl.  579  ,-  but 
it  appears  (id.  583)  not  to  be 
settled  whether  there  can  be 
successiye  distresses  for  the 
entire  sum  dne.  The  existence 
of  a  power  of  distress,  whether 
by  express  grant  {BuxUm  y. 
Monhhouse,  G.  Coop.  41),  or 
nnder  the  statute  {SaUory  y. 
Leaver,  L.  R.  9  Eq.  22),  has 
been  held  to  exclude  the  right 
of  the  annuitant  to  oome  to 
the  Court  for  the  appointment 
of  a  receiYer. 
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entry,  and  the  jointure  had  fallen  greatly  into 
arrear  and  there  was  no  sufficient  distress,  she  filed 
a  bill  praying  that  sufficient  distress  might  be  set 
out,  or  that  she  might  enter  and  hold  the  land  till 
satisfied  the  arrears  and  growing  payments ;  but 
relief  was  refused  on  the  ground  that  the  law  never 
gives  any  other  remedy  than  what  the  party  has 
provided  for  himself;  though  it  might  have  been 
otherwise  had  some  particular  fraud  been  proved,  as 
letting  the  land  lie  fresh,  or  depasturing  it  in  the 
night  time  in  order  to  prevent  a  distress  (b).  The 
limitation  of  the  power  of  entry  vests,  upon  the 
entry  into  possession,  a  chattel  interest  commen- 
surate with  the  objects  of  the  power,  and  therefore 
determinable  upon  satisfaction  of  the  arrears  of  the 
rentcharge,  growing  payments,  and  costs  (c).     The 

(b)  Champemoon  y.  Gubhs,  As  to  the  right  of  the  annni- 

2  Vem.  382.    Under  the  or-  taut  to  have  the  arrears  raised           ^     j   , 

dinary  limitation  of  a  jointure  by  sale,  see  Hall  v.  Huriy  2  ^/J^-*^^  >**^  ** 

rentcharge,  with  a  term  for  Johns.  &  Hem.  76,  and  the     J^^'^      /     ^^'^ 

flecoring    its    payment,    the  cases  there  referred  to.               'z             yjk^MLijt* 

jointress  is  of  course  entitled  (c)  See   Burt.  Comp.  Art       '^  -^^/TKTJ^ 


to  have  the  arrears  raised,  if  867  ;   Jemoit   v.    CowUy^    1        ^        ^  f  ~/T' 

necessary,  out  of  the  corpus  Saund.  112,  1  Lev.  170.   The       '^  Ci^  /C^ 

of  the  estate.      As  to  what  question    whether   a   person  ^>^ 

provisions   are    sufficient   to  taking  possession  under  such 

charge    an   annuity    on   the  a  power  can  charge  the  estate 

corpus,  see  Carter  v.  Salt^  1  with  the  expense  of  repiiirs  was 

Ir.  Bep.  Eq.  97,  and  the  cases  raised  in  Hooper  v.  Gookej  20 

there  cited,  most   of  which  Beav.  639,  on  app.  2  Jur.  N.  S. 

arose  under  wills  ;  Phillips  v.  527,  25  Ia  J.  Ch.  467,  but  not 

OutUridgB,  8  De  G.  J.  &  S.  determined,  being  considered 

882 ;  and  vol.  iv.  of  this  work,  as  purely  legal,  and  therefore 

(Wills),  2nd  ed.  p.  92   note,  proper  to  be  tried  at  law.  The 
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power  should  provide  that  possession  whea  taken  is 

to  be  without  impeachment  of  waste.    The  limita- 

Effect  of  coTe-     tion  of  the  jointure  and  remedies  for  securing  it  are 

nant  for  pftyment  .  •    i    i 

of  jointure.        uot  m  general  accompamed  by  an  express  covenant 

for  its  payment  on  the  part  of  the  settlor,  but  where 
such  a  covenant  formed  part  of  the  security  for  a 
jointure,  it  has  been  held  that  the  covenant  was 
merely  auxiliary,  and  that  the  land  out  of  which  the 
jointure  issued  was  the  primary  fund  for  its  pay- 
ment (d).  In  a  case  in  which  the  settlor/supposing 
himself  to  be  seized  in  fee  of  certain  estates,  by  lus 
marriage  settlement,  after  reciting  to  that  effect, 
granted  a  jointure  renteharge  to  his  intended  wife 
charged  upon  those  estates,  and  he  did  thereby  "  for 
himself,  his  heirs  and  assigns,  covenant,  grant  and 
agree  with  and  to  "  the  intended  wife  that  it  should 
be  lawful  for  her  to  distrain  if  the  renteharge  should 
be  in  arrear  for  twenty-one  days,  and  to  enter  and 
receive  the  rents  and  profits  if  it  should  be  in  arrear 
for  forty  days  ;  and  after  the  death  of  the  settlor  it 
was  decided  that  he  was  only  tenant  for  life  of  the 
estates  ;  it  was  held  upon  appeal  by  Lord  Chelms- 
ford, and  afterwards  by  the  House  of  Lords  (revers- 
ing the  decision  of  the  Vice-Chancellor  Wood  made 
with  the  concurrence  of  two  common  law  judges) 
that  there  was  an  express  covenant  enabling  the 
jointress  to  recover  arrears  against  the  settlor's  per- 
sonal estate.     The  decision  proceeded  on  the  use  of 

Chancellor,  however,  on  the  (d)  Lanoy  y.  Duke  of  Aihol, 
appeal  intimated  an  opinion  2  Atk.  444 ;  Loosem&re  y. 
adverse  to  the  claim.  Knapman^  Eay,  123. 


SETTLEMENTS. 


317 


the  words  "covenant  and  agree"  in  the  clause 
giving  the  powers  of  distress  and  entry,  and  it  was 
thought  unnecessary  to  consider  the  question  whether 
a  covenant  could  have  been  implied  jfrom  the  deed, 
if  there  had  been  no  express  covenant  (e). 


{e)  Monypmny  v.  Mony- 
penny y  4  Kay  &  J.  174,  on 
appeal,  8  De  G.  &  J.  572,  aff. 
in  D.  P.  diss.  Lord  St. 
Leonards^  9  H.  L.  Ca.  114. 
In  Piggott  v.  Stratton,  1  De 
G.  P.  &  J.  33,  47,  Lord 
Campbell^  C,  said  in  reference 
to  this  case,  "  The  principles 
on  which  covenants  are  to  be 
oonstmed  are  elaborately  and 
lucidly  laid  down  and  illus- 
trated in  the  judgment  of 
Lord  Chancellor  Chelmsford^ 
in  the  late  case  of  Monypmny 
Y.  Monypenny,  in  which  he 
over-ruled  (I  think  very  pro- 
perly) the  judgment  of  the 
common  law  judges  who  had 
departed  from  these  prin- 
ciples." In  Ford  v.  Tynte,  2 
Hem.  &  Mil.  319,  2  De  G.  J. 
&  S.  557,  it  was  held  that  a 
deed  charging  a  jointure  and 
portions  on  certain  estates  in 
which  it  turned  out  that  the 
settlor  had  only  a  life  estate, 
-was  not  intended  to  affect  the 
estates  during  his  life,  and 
that  his  life  estate  could  not 
be  impounded  to  make  good 


the  charges,  although  the 
result  was  that  the  deed,  so 
far  as  it  purported  to  charge 
the  estates,  was  rendered 
wholly  inoperative.  The  ques- 
tion whether  it  created  a  per- 
sonal liability  was  not  de- 
termined. In  Teasdale  v. 
Teasdah,  Sel.  Ch.  C.  59 
(cited  in  2  Lead.  Cas.  Eq. 
3rd  ed.  27),  the  settlor's 
father,  in  whom  the  fee  was 
vested,  having  stood  by  and 
allowed  his  son,  who  was  only 
tenant  for  life,  but  in  whom 
the  fee  was  supposed  by  hoth 
parties  to  be  vested,  to  settle 
a  jointure  on  the  intended 
wife,  was  decreed  to  make 
good  the  jointure,  although 
the  concealment  of  his  title 
arose  from  ignorance  and  not 
fraud.  As  to  the  effect  of  a 
covenant  for  payment  when 
the  right  to  recover  the  rent- 
charge  is  barred  by  the  Sta- 
tute of  Limitations  of  3  &  4 
Wm.  4,  c.  27,  see  Manning  v. 
Phelps,  10  Exch.  59.  As  to 
the  rule  that  the  arrears  of  an 
annuity  do  not  carry  interest, 
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Term  for  Becuring      When  the  jointure  is  secured  by  the  creation  of  a 

term,  the  trusts  of  the  term  (the  declaration  of 
which,  as  abeady  obsenred  (/),  is  postponed  in  the 
order  of  the  settlement  until  after  the  completion  of 
the  series  of  limitations)  are  in  substance  to  pennit 
the  persons  entitled  subject  to  the  term  to  receive 
the  rents  and  profits  until  default,  and  after  default 
for  a  specified  time  (commonly  sixty  days),  to  raise 
(usually  out  of  the  rents  and  profits,  or  by  sale  of 
timber  or  minerals,  or  by  mortgage)  the  arrears, 
growing  payments,  and  costs,  and,  subject  thereto, 
to  permit  the  receipt  of  the  rents  and  profits  as 
before  (gr).     It  is,  however,  very  seldom  that  the 


Effect  of  term 
for  securing 
wmuity. 


and  the  circtunstances  capable 
of  preventing  its  application, 
see  Booth  v.  Leycester^  1 
Keen,  247, 3  MyL  &  Cra.  459 ; 
Tayhr  v.  Taylor^  8  Hare, 
120;  lU  PowelVs  Trust,  10 
Hare,  134 ;  Martyn  v.  Blake, 
8  Dra.  &  War.  125  ;  Torre  v. 
Broume,  5  Ho.  Lords  Gas. 
555,  556, 577  ;  Booth  v.  CouU 
ton,  2  Giff.  514 ;  Beamish  y. 
Farmer,  Jr.  Eep.  1  Eq.  466. 

(/)  See  p.  272,  supra. 

(^)  As  to  the  frame  of 
these  trusts,  reference  may  be 
made  to  Jenkins  v.  Milford,  1 
Jac.  &  W.  629,  in  which  it 
was  said  that  the  first  trust 
of  the  term  was  to  permit  the 
grantor  to  receive  the  rents, 
which  was   different  from  a 


trust  allowing  him  to  oon- 
tinue  in  possession.  .  Thongh 
the  trustee  had  the  legal  es- 
tate, he  had  no  right  to  make 
use  of  it  until  default  had 
been  made  in  payment  of  the 
annuities  for  [the  specified 
time] ;  but  then  he  became  a 
trustee  both  for  the  grantor 
and  grantee;  for  the  latter, 
to  raise  the  arrears,  and  to  do 
that,  he  was  entitled  to  take 
the  rents.  If  he  took  more 
rents  than  were  sufi&cient  to 
satisfy  the  arrears,  he  waa 
bound  to  pay  the  sorplus  to 
the  grantor.  If  he  received 
enough  for  that  purpose  he  was 
bound  to  permit  the  grantor 
of  the  annuity  to  receive  the 
remainder ;  and  it  was  a  veiy 
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jointress  is  obliged  to  have  recourse  to  her  powers, 
it  being  obviously  the  interest  of  the  reversioner  to 
pay  the  jointure  in  due  course,  so  as  to  prevent 
their  being  resorted  to :  and  the  remedies  under  the 
tenn  are  yet  more  rarely  called  into  action.     Hence, 
for  the  purpose  of  obviating  the  difficulty  which  ABtogiying 
frequently  presents  itself  in  practice,  of  finding  a  appointment  to 
sufficient  number  of  eligible  trustees  to  fill  up  all  of  limiting  term, 
the  places  in  a  settlement  containing,  besides  the 
usual  powers,  a  number  of  terms,  it  may  be  recom- 
mended as  an  eligible  and  convenient  plan,  instead 
of  limiting  a  term  to  secure  the  jointure  (and  a 
similar  remark  applies  mutatis  mutandis  to  other 


different  thing  for  the  grantor 
to  have  that  Bpecies  of  posses- 
fiioD,  and  one  which  conld  not 
be  disturbed*  without  another 
ejectment  being  brought. 
After  a  reference  on  which  it 
wag  found  that  all  arrears  had 
been  paid,  the  order  made  was 
that  the  grantor  should  be 
permitted  to  receiva  the  rents 
in  the  name  of  the  trustee. 
It  does  not  appear  that  there 
was  in  that  case  an  ultimate 
trust  to  permit  the  grantor  to 
receive  the  rents ;  but  having 
regard  to  the  above-cited  ob- 
servations, it  hardly  seems 
that  it  can  be  inferred  that 
the  insertion  of  this  trust  in 
the  modem  forms  would  en- 
able the  grantor  to  require 
possession  to  be  delivered  to 


him  upon  satisfaction  of  ar- 
rears. Where  the  grantee  of 
an  annuity  charged  on  land 
had  power  to  enter  and  re- 
ceive the  rents  after  default 
for  twenty-one  days,  and  the 
land  was  demised  to  a  trustee, 
upon  trusts  for  securing  the 
annuity,  it  was  held  that, 
after  default  for  the  specified 
time,  the  right  of  entry  of  the 
grantee  overrode  the  term,  so 
as  to  support  an  ejectment 
upon  the  demise  of  the  gran- 
tee. It  was  intimated  that 
the  case  might  have  been  dif- 
ferent had  the  term  been 
assigned  or  mortgaged  in 
order  to  raise  the  arrears  of 
the  annuity;  Doe  v.  Lard 
Kensington,  8  Q.  B.  429. 
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-^--^--i^^  annual  charges),  to  give  power  to  the  jointress  or 

^    V^    "^  her  representatives  within  a  specified  time  after  her 

/rv   ^  ^,.4^  ^'^^^   death  (as  to  which  one  year  does  not  seem  too  short 

^1^^^  a  limit),  to  appoint  the  estates  for  a  term  upon  proper 

/J^/  *  trusts  for  securing  the  jointure,  arrears,  ancT  costs. 

An  example  of  a  settlement  giving  power  to  limit 
terms  for  securing  jointure  and  other  rentchaiges,  in 
substitution  for  the  ordinary  limitation  in  the  settle- 
ment itself  of  a  term  for  those  purposes,  will  be 

^*t*f^m     ^^^^^  "^  ^'^  following  collection  (^).     It  may  be 
to  jointure.        added  that  where  the  frame  of  the  settlement  is 

such  that  different  parts  of  the  estate  out  of  which 
the  jointure  issues  may  become  subject  to  diflFerent 
destinations,  a  clause  should  be  inserted  defining  the 
mode  in  which  the  liability  to  the  jointure  is  to  be 
apportioned  as  between  the  owners  of  the  difierent 
parts  of  the  property.  In  a  case  (^)  in  which  part 
of  the  estates,  comprising  mines,  and  producing  a 
large  income  in  proportion  to  the  saleable  value, 
ultimately  devolved  on  the  eldest  son,  and  the  rest 
of  the  estates,  which  consisted  of  agricultural  land, 

(A)  As  to  the  doctrine  that  tice  to  annex  to  terms  raised 

the  protection  of  a  term  ex-  under   settlements,    and  the 

eludes  as  to  charges  so  pro-  Act  of  8  &  9  Vict.  c.  1 12  (to 

tected  the  operation  of  the  render  the  assignment  of  sa- 

Statnte  of  Limitations,  which  tisfied  terms  onneoessaiy),  bj 

amounts  to  a  repeal  of  the  which)  that  practice  has  been 

statute  with  respect  to  such  superseded,   see    Vend,   and 

chaises,  see  Vend,  and  Purch.,  Purch.,  14th  ed.,  pp.  621  et 

14th  ed.,  p.  478,  and  cases  in  seq.,  and  (more  ftilly)  11th  ed., 

note  ((i?)  thereto;    and  as  to  pp.  774  et  seq. 

the  frame  of  the  proyiso  for  (t)  Ley  v.  Z«y,  L.  R  6 

cesser,  which  it  was  the  prac-  £q.  174. 
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devolved  on  the  younger  children,  it  was  held  that  the  . 
widow^s  jointure  must  be  apportioned  according  to 
the  actual  income  of  the  properties  de  anno  in  annurriy 
and  not  in  proportion  tg  their  capitalized  value. 

It  has  been  already  observed  (^)  that  under  recent 
legislation,  contingent  remainders  have   been  ren-  Bstatcs  to  pre- 

o  '  o  ^  Berre  contingent 

dered  indestructible  by  the  act  of  the  prior  tenant,  remamden  not 

•^  iT  '    introdnced  in 

though  remaining  liable  to  failure  in  the  event  of  modem  practice. 
the  particular  estate  reaching  its  natural  determi- 
nation before  the  contingent  remainder  is  ready  to 
come  into  existence;  and  hence  that  the  intervention 
of  trustees  to  preserve  contingent  remainders  has  be- 
come unnecessary  in  the  large  class  of  cases  in  which 
the  scope  of  the  settlement  is  to  give  life  estates  to 
persons  in  esse  with  immediate  remainders  (vesting  at 
birth)  to  their  own  children,  who  must  necessarily  ac- 
quire the  capacity  of  taking  vested  remainders  during 
the  lifetime  of  the  parent,  or,  at  furthest,  upon  his 
death.     The  result  of  this  change  in  the  law  has 


K^k)  See  p.  266,  supra,  and 
the  Acts  of  7  &  8  Vict.  c.  76, 
and  8  &  9  Viet.  c.  106,  there 
referred  to ;  and  as  to  remain- 
ders resting  in  posthamons 
children,  see  p.  267,  note  (r), 
supra.  *  Equitable  contingent 
remainders  neyer  needed  the 
support  of  a  particular  estate 
(Feame,  304 ;  Hayes's  Conv., 
5th  ed.  p.  84,  and  note  (x) 
thereto);  and  contingent  re- 
mainders in  copyholds,  though 
liable  to  failure  by  the  natural 


determination  of  the  preced- 
ing estate  before  the  remain- 
der was  capable  of  vesting, 
were  protected  by  the  seiidn 
of  the  lord  from  being  de- 
stroyed by  forfeiture,  surren- 
der or  merger  of  the  preced-  *  Equitable  con- 

°  *  tiugent  remain- 

ing estate,  Feame,  319,  320 ;    den  and  contin- 

Pickersffill  y.  Oroy,  80  Bear.  rJlp^o'X*'" 
352.    In  that  case  it  was  de- 
termined that  contingent  re- 
mainders in  estates  pur  autre 
vie  were  indestructible. 


roh.  III. 
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been  a  corresponding  change  of  practice,  by  which 
the  plan  of  limiting  an  estate  to  trastees  to  pre- 
serve (l)  in  immediate  remainder  upon  each  life 
estate  has  been  abandoned.  It  is  conceived  that  the 
altered  practice  is  now  well  established,  though 
writers  of  authority  recommend  adherence  to  the 
former  course,  with  a  view  to  the  interference  of  the 
trustees  for  checking  waste  on  the  part  of  the  tenant 
for  life  when  required,  or  to  the  convenience  of 
their  being  entrusted  with  the  protectorship  of  the 
settlement  in  the  event  of  the  extinguishment  of  the 
life  estate  (m)  :  and  though  the  fitness  of  such 
trustees  to  protect  the  interests  of  unborn  remain- 
dermen appears  to  be  recognised  in  the  1 7th  section 
of  the  Settled  Estates  Act  (19  &  20  Vict.  c.  120), 
requiring  the  concurrence  or  consent  in  applications 
to  the  Court  under  that  Act,  of  all  trustees  having 
any  estate  or  interest  on  behalf  of  any  unborn  child, 
prior  to  the  estate  of  the  first  adult  tenant  in  taiL 
According  to  the  old  practice  the  trustees  to 
preserve  were  in  general  the   same  persons  who 


Informal 
limitation  to 
trustees  to 
preserve. 


(Z)  The  proper  limitation 
was  to  the  tmstees  and  their 
heirs,  daring  the  life  of  the 
tenant  for  life,  upon  tmst  to 
preserve ;  but  it  has  in  several 
instances  happened  that  the 
words  restricting  the  estate 
to  the  life  have  been  omitted. 
When  this  has  occurred  in  a 
will  it  has  been  constmed  as 
giving  the  trastees  an  estate 
daring  the  life,  bat  under  a 


deed  of  this  frame  they  have 
been  held  to  take  the  legal 
fee,  though  it  seems  that  this 
witl  not  be  the  oonstraction  if 
a  dear  intent  to  the  contrary 
can  be  collected  from  the 
deed.  See  Lewin  on  Trnsts, 
5th  ed.  178,  and  notes.  The 
cases  are  reviewed  in  Lewis  v. 
Eees,  3  Kay  &  J.  132. 

(m)  See  1  Lead.  Cas.  Eq. 
3rd  ed.  670;  Lewin,  98,  311. 
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were  the  donees  of  the  power  of  sale  and  exchange, 
and  also  of  the  powers  of  leasing  during  the  infancy 
of  the  tenant  in  possession  (n). 


(n)  As  to  the  duties  of 
trnstees  to  preserve  contin- 
gent remainders,  see  Lewin, 
chap.  16,  pp.  308  et  seq.  As 
to  the  principles  on  which 
this  limitation  and  the  trust 
annexed  to  it  were  framed, 
and  the  estate  of  the  trustees 
was  held  to  be  a  vested  re- 
mainder, see  Feame,  Cent. 
Rem.  217  et  seq.:  Bart 
Comp.  Art.  775  et  seq. ;  Dor- 
mer V.  Forleseue,  otherwise 
Smtih  dem.  Dormer  j.  Pack- 
hurst,  18  Vin.  Abr.  413,  6 
Bro.  P.  C.  Toml.  351,  3  Atk. 
135;  Butl.  Co.  Litt.  265  a, 
note  (2) ;  and  see  the  written 
arguments  in  Tlie  Earl  of 
Scarborough  r.  Doe  dem. 
Savtle,3  Ad.  &  Ell.  942  et  seq. 

*  It  has  been  considered 
questionable  whether,  in  the 
present  state  of  the  law,  a 
limitation  of  the  frame  of 
those  ordinarily  in  use  to  pre- 
serve contingent  remainders, 
namely,  to  trustees  during  the 
life  of  a  person,  immediately 
following  an  estate  for  life, 
limited  to  that  person,  is  not 
void,  on  the  ground  that  the 
liability  of  the  life  estate  to 


determine  during  the  con- 
tinuance of  the  life,  which 
formed  an  element  in  the  de- 
cision that  the  estate  of  the 
trustees  was  a  vested  remain- 
der now  no  longer  exists. 
This  point,  which  is  of  little 
or  no  moment  in  connection 
with  the  preservation  of  con- 
tingent remainders,  is  highly 
important  as  regards  the  bar 
of  dower  upon  the  conveyance 
of  estates  to  persons  having 
wives  to  whom  they  were 
married  before  1834,  and 
therefore  subjected  to  the  old 
law  as  to  dower.  The  ordi- 
nary limitation  to  bar  dower 
in  use  since  the  time  of 
Feame  (Cont.  Eem.  347, 
note),  would  fail  in  dividing 
the  life  estate  from  the  re- 
mainder in  fee,  and  would 
reduce  the  defence  against 
dower  to  the  power  of  ap- 
pointment, if  the  objection  in 
question  were  well  founded. 
The  following  reasons  for 
thinking  that  the-  limitation 
above  referred  to  would  still 
be  upheld  as  a  vested  remain- 
der are  submitted.  The  possi- 
bility of  the  estate  of  the 

T  2 


Importance  of 
the  question 
in  connection 
with  dower 
uses. 


*  Whether  a  limi- 
tation  of  tiie 
frame  of  that 
to  trustees  to 
preserve  is  now 
operatiye. 


Reasons  in 
fayour  of  tho 
present  validity 
of  dower  oses. 
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Order  of  The  ordcr  of  the  limitations  in  a  family  settle- 

limitatioDfl  in  ^  ^  *^        , 

strict  setuement.  ment,  OF  in   a  marriage  settlement  not  restricted 


tenant  for  life  determining  by 
forfeiture  or  surrender  in  his 
lifetime,  which  was  the  foun- 
dation for  holding  the  estate 
of  the  trustees  to  be  a  vested 
remainder,  was  always  of  a 
slender  description  with  a 
strong  balance  of  probability 
against  its  taking  e£fect,  and 
no  diminution  of  this  proba- 
bility short  of  its  entire  ex- 
tinction would  affect  the  legal 
reasoning  in  favour  of  the 
estate  of  the  trustees.  Now 
it  may  be  that  since  the  abo- 
lition of  the  writ  of  waste,  of 
fines  and  recoveries,  and  of 
the  tortious  effect  of  a  feoff- 
ment, as  well  as  of  the  several 
actions  in  which  (see  Co. 
Litt.  251,  b)  the  afi&rming  the 
reversion  or  remainder  to  be 
in  a  stranger  worked  a  for- 
feiture, the  life  estate  is  no 
longer  liable  to  determination 
by  forfeiture  in  the  lifetime 
of  the  tenant  for  life,  though 
it  would  appear  to  the  writer 
rash  to  hazard  a  positive  as- 
sertion as  to  this  point ;  but 
the  liability  to  determination 
by  surrender,  which  is  coupled 
with  the  liability  to  forfeiture 
in  the  authorities  as  to  the 


nature  of  the  estate  of  the 
trustees  to  preserve  (see  per 
Lee,  C.  J.,  in  18  Vin.  416; 
Peame,  Cont.  Eem.  218)  re- 
mains unaltered  by  modem 
legislation.  It  may,  indeed, 
be  thought  to  be  reasoning 
in  a  circle  to  insist  on  the 
liability  of  the  life  estate  to 
determine  by  surrender,  since 
the  capacity  of  the  estate  of 
the  trustees  to  vest  in  pos- 
session on  the  surrender  of 
the  life  estate  involves  the 
assumption  of  the  trustees 
taking  a  vested  remainder; 
but  to  this  objection  there 
appear  to  be  two  answers: 
first,  that  the  estate  in  ques- 
tion having  been,  ex  eoneessts, 
a  vested  remainder  in  virtue 
of  its  former  attributes,  and 
as  such  capable  of  receiving  a 
surrender  of  the  life  estate, 
and  preventing  a  merger  with 
the  ulterior  remainder,  it  may 
be  considered  legitimate  to 
hold  that  this  property,  and 
with  it  the  quality  of  a 
vested  remainder,  are  retained, 
though  the  other  attributes  of 
the  estate  have  been  parted 
with ;  and,  secondly,  that  ac- 
cording to  the  view  taken  by 
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to  objects  within  the  scope  of  the  marriage  con- 
sideration, is  not,  of  course,  subject  to  any  strict 


Chief  Justice  Lee  in  Smith 
dem.  Dormer  v.  Pachhurat 
(see  18  Vin.  415;  Feame, 
219),  the  estate  of  the  trus- 
tees arose  from  the  transfer 
of  the  grantor's  right  to  enter 
upon  the  forfeiture  or  surren- 
der of  the  tenant  for  life, 
i^hieh  right  was  a  transferable 
interest;  and  upon  this  view 
the  right  to  receive  a  surren- 
der (though  unaccompanied 
by  that  of  entering  upon  a 
forfeiture)  seems  an  equally 
proper  subject  of  transfer,  and 
equally  capable,  when  trans- 
ferred, of  subsisting  as  a 
Tested  estate  in  the  trans- 
ferees. The  writer  ventures 
to  suggest  another  case  in 
which  it  may  be  thought 
that  the  estate  of  the  trustees 
would  continue,  notwithstand- 
ing the  determination  of  the 
life  estate,  and  might  have 
the  effect  of  preserving  con- 
tingent remainders  from  de- 
struction, namely,  where  there 
has  been  adverse  possession 
against  the  tenant  for  life  for 
the  full  period  required  to  bar 
his  remedy  under  the  Statute 
of  Limitations  of  3  &  4  Wm. 
4,  c  27,  and  therefore  under 
-the  34th  section  of  the  same 
^ct  to  extinguish  his  title. 


The  difficulties  of   theory  DifficnUiesof 
mcidental  to  holding  that  a  J'.SIIg  Lt 
limitation  of  the  description  the  limitation 

. .  ,  ,         does  not  now 

m  question  no  longer  has  confer  a  verted 
the  property  of  conferring  a  i«mainder. 
vested  remainder,  appear  to 
the  writer  to  be  very  consi- 
derable. In  the  case  of  estates 
created  before  the  Act  of  8  <& 
9  Vict.  c.  106,  by  which  the 
last  occasion  of  forfeiture  was 
supposed  to  be  taken  away 
together  with  the  tortious 
operation  of  a  feoffinent,  it  is 
clear  that  they  were  in  their 
inception  good  vested  remain- 
ders, and  it  seems  very  diffi- 
cult to  hold  that  they  ceased 
to  be  so  upon  that  Act  coming 
into  operation;  a  conclusion 
which  would  hardly  be  con- 
sistent with  the  case  of  Col- 
lard  V.  Roe,  4  Jur.  N.  S.  431, 
27  L.  J.  Ch.  295,  in  which  a 
conveyance  having  been  made 
to  dower  uses  (without  a  power 
of  appointment)  in  1841,  it 
was  held  that  a  purchaser 
from  the  then  grantee  was 
entitled  to  the  concurrence  of 
the  dower  trustee  in  his  con- 
veyance ;  though  this  decision 
appears  to  have  been  partly 
at  least  founded  on  the  pos- 
sibility of  there  having  been 
a  forfeiture  before  the  Act  of 
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rule,   but   generally  follows,   with    more    or   less 
deviation,  the   line   of    descent  from  the   settlor, 


*  Eeasona  of 
practice  and 
expediency  for 
supporting  the 
ordmary  dower 


OSes. 


8  &  9  Vict.,  and  is  perhaps 
consistent  with  the  supposi- 
tion that  the  trustee  had  no 
interest  except  what  he  might 
have  acquired  under  such  a 
forfeiture,  and  it  is  not  clear 
that  the  Court  of  Appeal  (to 
which  the  case  was  brought 
on  a  question  of  costs  and 
interest,  4  De  G.  &  J.  525) 
took  the  same  view  as  to  the 
law.  If,  howeyer,  as  princi- 
ple, supported  to  some  extent 
by  the  authority  of  the  case 
last  referred  to,  appears  to  in- 
dicate, the  limitation  in  in<^ 
struments  prior  to  the  8  <&  9 
Vict,  continues  to  be  a  good 
rested  remainder,  can  it  be 
considered  that  the  rery  same 
limitation  in  a  subsequent  in- 
strument confers  no  estate  at 
all,  but  is  wholly  void  ?  To 
the  writer  such  a  conclusion 
seems  difficult  to  reconcile 
with  sound  principles  of  law 
and  construction.  It  may  not 
be  irrelevant  to  add,  that  on 
the  assumption  that  the  abo- 
lition of  the  tortious  operation 
of  a  feofi&nent  by  the  statute 
of  8  &  9  Yict.  made  it  impos* 
sible  thereafter  to  vest  by  the 
usual  limitation  an  estate  in 
remainder  in  trustees  to  pre- 
serve, it  follows  that,  but  for 


the  provision  in  that  statute 
rendering  contingent  remain- 
ders indestructible  by  the  act 
of  the  tenant  for  life,  they 
would  have  been  left  by  the 
former  provision  as  entirely  at 
his  mercy  as  they  were  before 
the  trust  to  preserve  was  in- 
troduced; in  other  words,  that 
the  effect  of  the  statute  should 
be  described,  not  as  having 
rendered  the  estate  to  preserve 
unnecessary,  but  as  having 
rendered  it  incapable  of  being 
created,  and  having  substi- 
tuted, by  an  alteration  in  the 
nature  of  contingent  remain- 
ders, a  new  kind  of  protection 
for  that  of  which  they  were 
deprived. 

*  If  from  the  perplexing  (and, 
perhaps,  in  this  case  not  very 
solid)  ground  of  legal  theory 
we  pass  to  that  of  practice  and 
convenience,  we  shall  find  that» 
so  long  as  dower  uses  were 
in  requisition,  instruments 
were  daily  prepared  by  con- 
veyancers, which  would  have 
been  ineffectual  if  the  ordinaiy 
dower  uses  could  no  longer  be 
relied  on,  and  which  may 
therefore  be  taken  as  so  many 
evidences  of  the  opinion  of 
the  profession  in  favour  of 
their  validity,  whilst  a  con- 
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estates  for  life  being  limited  to  persons  in  esse 
within  the  scope  of  the  settlement,  with  remainders 
in  tail  to  their  issue,  and  the  course  of  settlement 
being  shaped  in  obedience  to  the  two  principles  of 
succession  according  to  seniority,  and  preference  of 
males  to  females.     Sometimes  the  settlement  takes 


trary  decision  would  intro- 
duce incalculable  disturbance 
of  titles  and  even  of  social  re- 
lations. This,  indeed,  seems 
a  proper  occasion  for  repeat- 
ing, with  Chief- Justice  Willes, 
in  his  judgment  in  Smith 
dem.  Dormer  y.  Fackhurst, 
already  often  referred  to  (see 
3  Atk.  136,  139),  that  "  it  is 
a  much  less  evil  to  make  a 
construction  even  contrary  to 
the  common  rules  of  law 
(though  I  think  this  is  not 
so),  than  to  overthrow,  I  may 
say,  100,000  settlements,"  and 
that  '^  the  law  commends  the 
astutia^  the  cuiming  of  judges 
in  construing  words  in  such  a 
manner  as  shall  best  answer 
the  intent;  the  art  of  con- 
struing words  in  such  a  man- 
ner as  shall  destroy  the  intent, 
may  show  the  ingenuity  of 
counsel,  but  is  very  ill-becom- 
ing a  judge." 

♦  As  to  the  practical  point  of 
the  frame  of  dower  uses,  if 
there  be  any  question  as  to 
the  sufficiency  of  those  in  or- 


dinary use,  there  can  be  none 
that  under  limitations  to  such 
uses  as  the  grantee  shall  by 
deed  appoint,  and  in  default 
of  appointment,  to  the  use  of 
the  grantee  for  99  years,  if  he 
shall  so  long  live,  remainder 
to  a  trustee  and  his  heirs 
during  the  life  of  the  grantee 
in  trust  for  him,  remainder  to 
the  use  of  the  grantee,  his 
heirs  and  assigns  (substitut- 
ing in  fact  a  limitation  for  99 
years  determinable,  for  the 
ordinary  life  estate),  the 
dower  trustee  would  take  a 
vested  estate  in  remainder, 
and  the  protection  against 
dower  would  be  perfect ;  and 
it  does  not  appear  that  any 
inconvenience  would  arise 
from  the  adoption  of  this 
frame  of  dower  uses,  though 
the  freehold  would  be  in  the 
trustee. 

As  to  the  points  discussed  J^&te  *° 
in  this  note,  reference  may  be  ^^«  estate  in 
made  to  articles  in  8  Jur.  an  estate  for 
(1844)  Pt.   2,  pp.  420,  430,  f^'^. 
432.  437,  minable. 
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in  the  male  line  only,  and  it  commonly  follows  the 
male  line  to  the  extent  of  postponing,  to  a  greater 
or  less  degree,  females  who  would  be  prior  in  the 
order  of  inheritance  to  an  estate  in  fee-simple.  It 
is  conceived,  that  where  instructions  are  given  to 
settle  an  estate  in  strict  settlement  on  certain 
persons  (having  then  no  issue)  and  their  issue,  the 
conveyancer  should,  in  general,  carry  hia  instrac- 
tions  into  effect  by  limiting  a  life  estate  to  the  first- 
named,  with  remainder  to  his  first  and  other 
sons  in  tail  male,  remainder  to  the  second  person 
named  for  his  life,  remainder  to  his  first  and  other 
sons  in  tail  male,  and  so  on  through  the  whole  of 
the  persons  named.  After  travelling  in  this  manner 
through  the  male  line  the  subsequent  limitations 
will  commonly  extend  to  the  remaining  issue  of 
each  tenant  for  life,  before  taking  in  any  of  the 
issue  of  the  next  tenant  for  life  :  and  at  this  point 
the  question  will  arise,  whether  remainders  to  the 
first  and  other  sons  of  the  respective  tenants  for  life, 
in  tail  general,  are  to  precede  the  estates  limited  to 
their  daughters  or  not  As  the  limitation  of  estates 
in  tail  general  brings  with  it  the  liabifity  to  devo- 
lution to  coparceners,  it  is  common,  when  the  object 
of  keeping  the  estate  together  predominates,  to  give 
estates  in  tail  male  to  the  daughters  of  the  tenants 
for  life,  in  priority  to  the  estates  in  tail  general  of 
the  sons,  thus  postponing  the  female  issue  of  the 
sons  to  the  male  issue  of  the  daughters  (o).     When 

(o)  See  some  observations  Book,  8th  ed.,  pp.  207-210, 
on  the  frame  of  settlements  in  which  it  is  properly  ob- 
in  Lord  St.  Leonards'  Handy     jected  to  this  plan  that  the 
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the  estates  in  tail  general  of  the  sons  precede  the 
remainders  to  the  daughters,  there  is  no  object  in 


estate  may  go  backwards  and 
forwards  from  one  branch  of 
the  family  to  another,  as  from 
the  son  to  the  daughter,  and 
from  her  to  the  son's  daughter. 
Some  obsenrations  as  to  the 
formula  of  strict  settlements 
will  be  found  in  1  Ho.  Lords 
Cas.  257, 258,  in  the  argument 
in  TrwoT  v.  Trevor,  13  Sim. 
108,  1  Ho.  Lords  Cas.  239. 

♦  In  framing  executory  set- 
tlements pursuant  to  marriage 
articles  or  wills,  the  rule  of 
the  Court  of  Chancery,  where 
the  direction  is  simply  for 
a  strict  settlement  on  the 
''i89ue''  of  the  tenant  for 
life,  ifl  to  limit  estates  to  the 
sons  successively  in  tail  gene- 
ral, with  remainder  to  the 
daughters  as  tenants  in  com- 
mon in  tail  general,  with  cross 
remainders  ;  see  Hart  v.  Mid- 
dlehurst,  3  Atk.  371  ;  Dod  v. 
Dod,  Amble.  274 ;  Phillips  t. 
James,  18  W.  E.  543,  on 
app.  3  De  G.  J.  &  S.  72. 
(cases  of  marriage  articles); 
ZfOrd  Olenorchy  ▼.  Bosville, 
Cas.  t.  Talb.  3,  1  Lead.  Cas. 
ESq.  1  (a  case  of  a  will). 
Similar  limitations  will  be  in- 
serted where  the  direction  is 
to  settle  on  the  '*  heirs  of  the 


bodies"  of  the  husband  and 
wife  {Nandick  v.  Wilkes,  1  Eq. 
Ca.  Ab.  893,  Gilb.  Eq.  Rep. 
114;  Burton  v.  Hastings, 
ibid.);  and  where  a  settlement 
was  directed  to  be  made,  sub- 
ject to  the  life  estates,  upon 
the  issue  ''their  heirs  and 
assigns,"  the  addition  of  the 
latter  words  was  held  not  to 
displace  the  ordinary  rule 
of  construction  {Phillips    v.  *  Pn™«  of 

r  .    u-  J-         v-   '  1.A  wcocutoiy  strict 

James,  ubi  sup.,  diss.  Knight  settiements 
Bruce,  L.  J.).    In  Home  y.  ^"^"^  ^. , 

'  ^  mamage  articles 

Barton,  19  Ves.  398,  Coop,  and  wills. 
257  (and  see  26  L.  J.  Ch. 
225),  where  there  was  a  de- 
yise  in  trust  to  settle  on  the 
children  of  A.  for  their  re- 
spective lives  equally,  with 
remainder  to  their  respective 
issue  in  tail  with  cross  re- 
mainders, it  was  held  that 
cross  remainders  were  to  be 
inserted,  not  only  between 
the  issue  of  each  child,  but 
between  the  families.  In 
Trevor  v.  Trevor  (ubi  sup.),  it 
was  held,  that  a  trust  to  settle 
an  estate  on  a  person  for  life, 
with  remainder  to  his  issue  in 
tail  male  in  strict  settlement, 
was  to  be  carried  into  eflPect 
by  giving  successive  remain- 
ders to  the  sons  of  the  tenant 
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limiting  estates  in  tail  male  to  the  latter,  and  it  is 
conceived  that  the  more  consistent  frame  of  settle- 
ment will  be  to  Hmit  to  the  daughters  in  succession 
estates  in  tail  general  only ;  and  often  the  daughters 
of  each  tenant  for  Ufe,  instead  of  taking  successive 
estates  tail,  upon  failure  of  the  sons  and  their  issue, 
take  under  limitations  to  them  as  tenants  in 
common  in  tail,  with  cross  remainders  in  tail.  If 
any  of  the  tenants  for  life  have  issue  at  the  date  of 
the  settlement,  then,  as  to  a  tenant  for  life  so 
situated,  the  course  will  be  to  limit  to  his  sons  and 
daughters  then  bom,  life  estates,  with  remainders 
exhausting  their  issue,  in  proper  order  and  place 
according  to  the  frame  of  the  settlement.  These 
limitations,  however,  will  not  embrace  aU  the  issue 
of  the  tenant  for  life.  For  this  purpose  it  will  be 
necessary  to  add  remainders  to  the  after-bom  sons 
of  the  tenant  for  life  successively  in  tail  male  and  in 
tail ;  and  remainders  to  his  after-born  daughters  in 
tail  male  and  in  tail,  or  in  tail  only,  and  either 
successively  or  as  tenants  in  common,  as  the  plan  of 
the  settlement  may  require.  The  preference  to  de- 
volution in  the  male  line,  which  is  assumed  in  the 
foregoing  observations,  is  by  no  means  universal 
The  limitations  often  exhaust  all  the  issue  of  one 
tenant  for  life  before  passing  to  the  next  branch  of 
the  family.     This  is  frequently  the  character  of  a 

for  life  in  tail  male,  with  re-  dale^  L.  R.  4  Eng.  &  Ir.  Appu 

mainder  to  his  daughters  as  543  (reversing  the  decision  in 

tenants    in  common  in  .tail  the  conrt  below,  B  Eq.  474), 

male,  with  cross  remainders  in  which  there  was  a  tmst  to 

in  tail  mala     See  also  Sack-  settle,  so  as  to  correspond  with 

ville  West  y.  Viscount  Holmes-  the  limitations  of  a  barony  in 
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family  settlement  made  by  a  father,  tenant  for  life 
in  possession,  and  his  eldest  son,  tenant  in  tail  or  in 
fee  simple  in  remainder  so  far  as  regards  the  pro- 
vision made  for  the  issue  of  the  latter.  A  son  so 
situated  may  decline  to  postpone  his  own  daughters 
to  his  brother's  sons,  and  should  he  consent  to  do 
so,  will  probably  require  that  he  should  have  power 
to  charge  the  estate  with  additional  portions  for  his 
daughters,  in  the  event  of  the  failure  of  his  male 
issue  and  the  consequent  devolution  of  the  property 
to  collaterals.  Sometimes  the  primary  limitations 
prefer  the  female  issue  of  the  eldest  branch,  but 
power  is  given  to  the  parent  to  change  the  order  of 
limitation,  so  as  to  give  priority  to  the  male  issue  of 
the  younger  branches;  and  if  he  exercise  that 
power,  he  is  authorised  to  charge  the  estates  in 
favour  of  the  excluded  objects.  Examples  illus- 
trating this  and  most  of  the  other  points  here 
noticed  in  connection  with  the  order  and  frame  of 
limitations  will  be  found  in  the  following  pre- 
cedents (p).     The  preference  for  males  will  usually 


tail  male.  Ab  to  the  con- 
Btnzction  to  be  put  upon  the 
words  "issue  male''  in  mar- 
riage articles,  see  Lambert  y. 
PeyUmy  8  H.  L.  Ca.  1. 

(/?)  Suppose  that  a  person 
to  take  as  tenant  for  life 
under  the  settlement  has  issue 
at  the  time  of  the  settlement 
being  made,  say  (to  fix  the 
ideas)  a  son  and  a  daughter, 
and  that  the  instructions  are 
to  exhaust  the  issue  of  the 


son  before  letting  in  any  other 

branch  of  the  family,  but,  both 

as  regards  the  son  and  the 

daughter,  to  prefer  the  male 

issue  of  their  daughters  to  the 

female  issue  of  their   sons ;  Combination 

then,  it  appears  to  the  writer,  pref^  eWer 

that  after  the  life  estate  of  ^^^^^  and  to 

prefer  male  lasue 

the  parent,  the  series  of  limi-  of  daughters  to 
tations  should  be  of  the  fol-  ^^  ^^^  ^ 
lowing  frame,  namely,  to  the 
son  for  life,  remainder  to  his 
first  and  other  sons  in  tail 


332 


SETTLEMENTS. 


be  strongly  marked  when  there  is  or  may  be  a  title 
in  the  family  descendible  in  the  male  line,  as  in 
such  a  case  it  is  felt  to  be  desirable  that  the  title 
should  be  accompanied  by  the  property ;  but  if 
there  should  be  a  title  descendible  in  fee,  the  course 
of  limitation  would  be  diflFerent,  and  it  would  appear 
proper  that  the  whole  issue  of  every  prior  tenant  for 


male,  remainder  to  his  first 
and  other  daughters  in  tail 
male,  remainder  to  his  first 
and  other  sons  in  tail,  re- 
mainder to  his  first  and  other 
daughters  in  tail,  remainder 
to  the  after-bom  sons  of  the 
parent  snccessiyelj  in  tail 
male  and  in  tail,  sneh  that 
the  remainder  in  tail  of  each 
Sttch  afber-bom  son  shall  im- 
mediately follow  his  estate  in 
tail  male,  remainder  to  the 
daughter  for  life  with  similar 
limitations  to  her  issue,  and 
to  the  after-bom  daughters 
of  the  parent  in  tail  male 
and  in  tail.  The  point  about 
which  doubt  may  be  felt, 
is  whether  the  estate  in  tail 
general  of  after-bom  sons 
should  precede  the  estates  of 
the  daughter  and  her  male 
issue ;  but  it  is  thought  that 
this  scheme  of  limitation  is 
most  consistent,  when  the 
issue  of  the  existing  son  is  to 
be  exhausted  in  the  first  in- 
stance ;  and  that  the  latter 
analogy  should  be  followed  as 


regards  the  limitations  to  the 
after-bom  children,  rather 
than  that  of  the  order  of  suc- 
cession in  which  the  issue  of  the 
existing  children  take  inier  9$. 
The  object  accomplished  in  the 
case  of  the  existing  children, 
namely,  to  make  the  sons  of 
their  daughters  take  in  pre- 
ference to  the  daughters  of 
their  sons,  is,  of  course^  unat- 
tainable in  the  case  of  unborn 
children,  who  can  only  take 
estates  in  tail  male  or  in  tail 
general.  In  BandallY.  Daniel^ 
24  Bear.  193,  the  question 
arose  upon  a  trust  to  settle 
created  by  deed,  and  giving 
a  preference  to  the  specified 
branches  of  the  fiunily  in  a 
particular  order,  and  also  a 
preference  to  sons  over 
daughters,  whether  the  daugh- 
ters of  an  elder  stirps  were  en- 
titled to  take  before  the  sons 
of  a  younger  stirps  ;  and  upon 
the  construction  of  the  instm- 
ment,  it  was  held  that  thej 
were. 
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life  should  be  exhausted  before  any  subsequent  tenant 
for  life  or  his  issue  can  be  permitted  to  take  (q). 

The  nearly  invariable  intention,  where  a  series  of  Conatruction 

•^  '  where  there  is 

limitations  are  created  by  way  of  remainder,  must  a  gap  in  the 

,  \  senes  of 

be  that  they  should  form  a  continuous  succession,  so  limitatioM. 
connected  that  the  failure  or  exhaustion  of  the  class 
taking  imder  one  limitation,  will  be  the  event  on 
which  the  next  is  limited  to  take  eflfect  It  has, 
however,  not  unfrequently  occurred  in  imperfectly 
drawn  instruments,  that  the  event  on  which  a 
remainder  is  limited  to  take  effect  is  not  coincident 
with  the  failure  or  determination  of  the  preceding 
estate,  so  that  the  remainder  is  a  contingent  re- 
mainder of  the  third  sort  according  to  Fcame's 
classification  (r),  being  rendered  contingent  by  the 


*  (;)  As  to  the  settlement 
of  estates  so  as  to  go  along  with 
a  barony  in  fee,  and  so  as  to 
provide  for  abeyances,  and  for 
the  determination  of  an  abey- 
ance, see  BankM  t.  Ths  Ba- 
roness Le  JDespeneeTy  11  Sim. 
508  ;  and  as  to  the  settlement 
of  estates  in  a  course  of  entail 
to  correspond  with  a  barony 
granted  with  special  limita- 
tions, and  subject  to  a  shifting 
claose,  see  SackviUe  West  t. 
Viscount  Holmesdale,  L.  B. 
A  Eng.  &  Ir.  App.  543  (revers- 
ing the  decision  of  the  court 
below,  L.  E.  3  Eq.  474). 
Estates  in  special  tail,  f.6., 
to  a  man  and  the  heirs 
OT  heirs  male  of  his  body  by  a 


particular  wife,  or  to  a  woman  *  Settlement  of 

-t   .\       t_   •  r    •  1      estates  with 

and  the  heirs  or  heurs  male  barony  in  fee. 
of  her  body  by  a  particular 
husband,  are  rare  in  modern 
conveyancing;  and  hence  the 
estate  of  a  tenant  in  tail  after 
possibility  of  issue  extinct, 
which  can  only  arise  when  an 
estate  in  special  tail  has  been 
limited,  is  seldom  met  with. 
As  to  the  incidents  of  such  an 
estate,  which  resemble  those 
annexed  to  an  estate  for  life 
without  impeachment  of  waste, 
see  Leuns  Botvles's  case^  11 
Bep.  79  b.  Lead.  Gas.  Oonv.  2nd 
ed.  27  and  notes,  46  et  seq. 

(r)  Cont.  Rem.  5, 8.  A  limi- 
tation of  this  kind  may  also 
be  looked  upon  as  belonging 
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uncertainty  whether  the  event  on  which  it  is 
limited  will  happen  during  the  continuance  of  the 
preceding  estate.  Sometimes,  indeed,  when  at  first 
sight  it  would  appear  that  the  commencement  of 
a  remainder  fails  to  dovetaU  into  the  preceding 
limitation,  the  instroment  is  so  construed  as  to 
make  them  coincide,  and  so  avoid  the  necessity  of 
holding  the  remainder  to  be  contingent.  Thus  in 
wills  an  intermediate  estate  or  estates  may  (where 
warranted  by  the  language  of  the  instrument)  be 
implied  so  as  to  fill  up  the  hiatus  between  tbe 
prior  estates  expressly  limited,  and  the  remainder 
over  (s) ;  and  both  in  wills  and  in  deeds  the  limita- 
tions may  be  brought  into  connected  sequence  by 
the  application  of  another  principle  of  construction. 


to  the  second  Bort  of  contin* 
gent  remainders  as  classified 
by  Fearne,  if  it  be  considered 
as  a  regular  limitation  after 
the  determination  of  the  pre- 
ceding estate,  biit  depending 
upon  a  collateral  contingency, 
namely,  whether  at  the  de- 
termination of  the  preceding 
estate  the  event  has  happened 
on  which  the  remainder  over 
is  limited  to  take  effect ;  and 
it  was  so  regarded  in  Cole  v. 
Setvell  (infra),  by  Sir  Edward 
Sugdm  (4  Dm,  &  War.  30) 
and  by  Lord  Cottmham  (2  Ho. 
Lords  Cas.  227). 

{8)  The  most  important  class 
of  cases  in  which  this  principle 
of  construction  has  been  ap- 


plied, will  be  found  collected 
in  2  Jarm.  Wills,  3rd  ed.  pp. 
444  et  seq.,  under  the  heading, 
"  Words  importing  More  of 
issue  when  they  raise  estate 
by  implication."  The  cnrions 
case  of  Langsion  y.  PoUj  2  CL 
&  Fin.  194, 8  Bligh,  N.  S.167, 
Sngd.  Prop.  Ho.  Lords,  370, 
though  not  one  of  raising 
estates  by  implication,  may 
here  be  mentioned.  Th^« 
were  limitations  to  the  sitrnd 
and  every  other  eon  successw^ly 
in  tail  male,  but  by  a  clerical 
mistake  the  limitation  to  the 
first  son  had  been  omitted,  and 
it  was  considered  that  in  that 
context  the  word  "  other,"  » 
vi  termini,  let  in  Uie  first  son. 
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which  instead  of  stretching  the  prior  estates  to  meet 
the  commencement  of  the  ulterior  remainder,  deals 
with  the  latter,  and  moulds  the  event  on  which  it  is 
to  take  effect  so  as  to  make  it  coincident  with  the 
failure  or  determination  of  the  preceding  limita- 
tions (t).  There  are  cases,  however,  to  which 
neither  of  these  modes  of  construction  is  applicable, 
and  in  which,  therefore,  the  want  of  continuity  of  the 
limitations  renders  the  remainder  contingent.  Of 
this  description  was  the  case  of  Jack  v.  Fether- 
stone  (te),  in  which  estates  were  limited  by  a  settle- 
ment to  the  first  and  other  sons  of  the  tenant  for 
life  in  tail  male,  with  a  gift  over  upon  the  general 
failure  of  his  issue,  as  well  as  the  recent  case  of 
Cole  V.  Sewell{x),  which  occurred  upon  a  settle- 
ment giving  life  estates  to  the  three  daughters  of 
the  settlor,  as  tenants  in  common,  with  remainders 
to  their  first  and  other  sons  in  tail  male,  and 
ulterior  remainders  to  their  daughters  in  tail  (but 
without  any  remainder  to  their  sons  in  tail),  and 

(/)  See    examples  of   this,  his  decease,"  following  a  limi- 

the  referential  construction  of  tation,  in  general  merely  point 

the  words  limiting  the  gift  ont  the  order  of  limitations ; 

over,  in  the  series  of  cases  and  hence  where  a  testator 

collected  in  2  Jarm.  Wills,  pp.  revoked  a  limitation  for  life 

434  et  seq.,  nnder  the  heading,  which  was  followed  by  those 

^  Words  importing  failure  of  words  introducing  subsequent 

issue,  when  referable  to  prior  limitations,    the    remainders 

objects.'*     And  see  Pride  v.  were    accelerated.     See    also 

Fooks,  3  De  G.  &  J.  252,  280,  Craven  v.  Gfrady,  L.  R.  4  Ch. 

281  ;  Lainson  t.  Lainson.,  18  Ap.  296. 

BeaT.  1,  on  app.  5  De  G.  M.  (w)  2  Huds.  &  Bro.  320. 

&  G.  754,  in  which  it  was  {x)  4  Dru.   &  War.   1,   2 

considered    that    the    words  Con.  &  Law.  344,  in  Dom. 

"  from  and  immediately  after  Proc.  2  Ho.  Lords  Cas.  186. 
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As  to  -vhetlier 
rule  against 
perpetuities 
applies  to 
remainden. 


^tfji^^^ 


with  a  limitation  over  on  general  failure  of  issue 
of  any  of  the  settlor's  daughters,  and  in  which 
it  was  argued  that  that  limitation  was  void  for 
remotenesa 

Sir  Edward  Sugden,  Lord  Chancellor  of  Ireland, 
in  giving  judgment  in  the  above-mentioned  case  of 
Cole  V.  Sewell  (y),  expressed  a  strong  opinion  that 
the  rule  against  perpetuities  is  not  applicable  to 
remainders,  and  the  like  opinion  was  also  expressed 
by  Lord  Broitgham,  in  the  judgment  in  the  House 
of  Lords  (2;).  According  to  this  view,  the  tendency 
to  a  perpetuity  is,  as  regards  remainders,  sufficiently 
restrained  by  the  rule  that  an  estate  for  life  to  an 
unborn  person,  cannot  be  followed  by  an  estate  to 
the  child  of  such  unborn  person  (a),  coupled  with 
that  which  requires  a  remainder  to  vest  during  the 
course  or  immediately  upon  the  determination  of 
the  preceding  estate.  The  opposite  theory,  namely, 
that  though  the  rule  of  perpetuities  is  of  modern 
growth  as  compared  with  the  principles  governing 
the  validity  of  remainders,  yet  the  rule,  as  now 
settled,  furnishes  the  test  for  the   validity  of  re- 


(y)  See  4  Dra.  &  War.  32. 
The  law  laid  down  in  this  case 
was  not  intended  to  affect  the 
rale  against  a  limitation  to  a 
son  of  an  unborn  son ;  see  2 
De  G.  M.  &  G.  168. 

(z)  See  2  Ho.  Lords  Cas. 
230  et  seq.  Whether  this 
theory  be  sound  or  not,  the 
ultimate  limitation  in  this 
case  (see  snpra)  in  which  the 
estates  were    legal,  was   free 


from  objection  on  the  ground 
of  perpetuity,  as  it  was  clearly 
a  contingent  remainder  which 
must  have  rested,  if  at  all, 
within  the  compass,  or  imme- 
diately upon  the  determination 
of  the  prior  estates  for  life  cmd 
estates  taiL  See  infra,  and 
see  1  Jarm.  Wills,  3rd  ed.  pp. 
234  et  seq. 

{a)  See  snpra,  p.  270,  and 
note  thereto. 
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mainders  as  well  as  of  other  descriptions  of  future 
estates,  is  maintained  with  great  zeal  and  ability  by 
Mr.  Lewis  (6).  This  learned  writer  insists  much  on 
the  circumstance  that  as  an  estate  for  life  may  be 
limited  to  an  unborn  person  with  remainder  over 
(though  not  with  remainder  to  the  issue  of  such 
person),  it  would  be  possible,  if  remainders  are  not 
within  the  rule  against  perpetuities,  to  limit,  by  ^n 

way  of  remainder,  estates,  neither  necessarily  taking 
effect  during  the  continuance  or  instantly  upon  the 
determination  of  an  estate  tail  (c),  nor  within  the 
compass  of  a  life  or  lives  in  being  and  twenty-one 
years.  Thus  if  there  be  a  limitation  to  A.  (having 
at  the  time  no  son)  for  life,  remainder  to  his  eldest 
son  for  life,  remainder  to  the  first  son  of  B.  who 
shall  attain  twenty-five,  then  supposing  A.  to  have 
a  son  who  lives  until  some  son  of  B.'s  attains 
twenty-five,  the  remainder  will  be  good  though 
exceeding  the  measure  allowed  by  the  rule  against 
perpetuities.  This,  however,  might  be  conceded, 
as  if  it  be  assumed  that  remainders  and  other 
future  interests  are  in  this  respect  subjected  to  the 
operation  of  difierent  principles,  there  is  nothing 
surprising  in  the  consequence  that  those  principles, 
though  coincident  in  their  general  results,  are  not 
so  in  all  the  practical  conclusions  to  which  they 
lead.  Those  writers  who  are  of  the  opinion  that 
the  validity  of  remainders  depends  on  principles 

{h)  Perpetnities,  pp.  408  et  ed.  pp.  407  et  seq. 

seq.,  and  suppl,  pp.  97 — 153.  (c)  See  p.  339,  infra,  and 

See  alBo  the  notes  to  Gadell  y.  cases  in  note  (/)  thereto. 
PalmeTf  Lead.  Cas.  Conv.  2nd 

TOL.  III.  z 


-*"~Q^^'^ 
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peculiax  to  themselves,  and  not  on  the  rule  of  per^ 
petuities  applying  to  executory  limitations,  as  they 
hold  that  a  remainder  may  be  void  though  vesting 
within  the  limits  of  remoteness  prescribed  by  that 
rule  (d),  may  also  with  consistency  hold  a  remainder 
valid  notwithstanding  that  it  transcends  those 
limits.  The  controversy  must  probably  be  regarded 
as  still  unsettled.  In  the  great  bulk  of  the  cases  in 
which  the  draftsman  is  called  on  to  firame  limitations 
by  way  of  remainder,  the  question  will  not  arise ; 
but  it  would  be  highly  imprudent  for  him,  should 
his  instructions  tend  in  that  direction,  to  take  upon 
himself  to  determine  on  behalf  of  his  client  in 
favour  of  the  validity  of  a  remainder  as  to  which, 
though  the  rule  of  not  limiting  an  estate  to  an 
unborn  person  for  life  with  remainder  to  a  chUd  of 
that  person  is  observed,  the  particular  estate  is 
capable  of  enduring  beyond  the  limits  of  a  life  or 
lives  in  being  and  twenty-one  years  over;  or  in 
which,  on  the  other  hand,  the  former  rule  is  trans- 
gressed, but  the  estate  of  the  child,  by  being  con- 
nected with  lives  in  being  or  otherwise,  is  brought 
within  the  limits  of  the  rule  of  perpetuities.  Such, 
experiments  in  conveyancing  would  faQ  within  the 
fy^'^^.^/y  censure  of  Lord  Coke  (e),  that  "new  inventiona  in 

assurances  are  dangeroua" 
DUtmction  In  conncctiou  with  the  question  of  remoteness  as 

imd  eqoitabb      rcgaxds  remainders  it  may  be  observed,  that  a  legal 

{i)  See  Williams,  Beal  Prop,  between  the  doctrine  relating 

8th  ed.  264,  265,  and  the  an-  to  remainders  and  the   role 

thorities  in  note  (m)  to  p.  264 ;  against  perpetuities, 

and  App.  F.  as  to  the  relation  («)  Go.  Litt.  377  b. 
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remainder  following  a  series  of  life  estates  to  persons  remamdera  as 

.  .  ,  1  •!  1  regarda  rule 

m  esse  and  estates  tail  to  their  unborn  children  againa*  per- 
petuities, 
(which  is  the  ordinary  character  of  the  limitations 

in  settlements)  is  necessarily  safe  from  the  objection 
of  remoteness,  even  though  the  test  of  the  perpe- 
tuity rule  be  considered  as  applicable  to  remainders, 
since  under  those  circumstances  the  remainder  must 
vest  (if  at  all)  either  within  lives  in  being,  or  within 
the  compass  of  estates  tail,  the  barrable  quality  of 
which  renders  a  remainder  expectant  thereon  an 
acknowledged  exception  to  the  rule  in  question,  and 
even  gives  validity  to  an  executory  devise  or  limita- 
tion if  collateral  or  immediately  subsequent  to  an 
estate  tail  (/) ;  but  that  as  an  equitable  remainder, 
if  not  restricted  by  the  description  of  the  event  on 
which  it  is  to  take  eflfect  to  the  duration  of  the 
preceding  estates,  is  not  so  restricted  by  the  law  of 
its  own  existence  (gr),  it  is  not  protected  from  being 
objectionable  on  the  ground  of  remoteness  by  the 
principles  applicable  to  legal  remainders,  but  is  in 
this  respect  rather  on  the  footing  of  executory 
devises  not   circumscribed  within  the  compaas  of 


(/)  NieoIU  T.  Sheffield,  2 
Bro.  C.  C.  215 ;  Brigge  v.  ihs 
Earl  of  Oxfordy  1  De  G.  M.  & 
G .  363, 370 ;  and  see  1  Jarm. 
Wills,  3rd  ed.  230,  and  cases 
in  notes  (A)  and  (t)  thereto ; 
Butl.  Co.  Litt.  272  a,  note  (1) 
Y.  In  the  ease  pnt  in  the 
note  last  referred  to  of  limita- 
tions to  A  for  life,  then  to 
trustees  to  preserve,  then  to 


his  first  and  other  sons  suc- 
cessively in  tail  male,  with 
remainder  over,  and  a  proriso 
giving  the  estate  to  0  in  fee 
npon  the  death  of  B  without 
issue,  the  limitation  over  is 
not  collateral  or  immediately 
subsequent  to  the  estate  tail. 

{g)  See  supra,  p.  321,  note 
{h). 

z  2 
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*  Nature  of 
remainders 
when  equity 
of  redemption 
is  settled. 


the  preceding  estates,  and  should  (it  may  be  con- 
sidered) fail  ab  initio,  by  reason  of  its  capability  of 
subsisting  as  an  independent  and  indestructible 
estate,  in  the  event  of  the  determination  of  the 
prior  estates  tail  without  being  barred.  As  to  this 
point  the  sound  opinion  appears  to  be  that  what 
are  called  remainders  of  trust  or  equitable  estates, 
wanting  as  they  unquestionably  do  that  dependence 
upon  the  preceding  estates  which  is  the  essential 
attribute  of  a  remainder,  are  not  in  fact  remainders 
at  all,  but  are  executor}''  interests  subjected — ^like 
successive  trusts  of  personal  estate  in  the  nature  of 
remainders — to  all  the  restrictions  and  requirements 
of  the  rule  against  perpetuities  as  it  is  applied  to 
executoiy  limitations  {h).  It  has  been  considered  as 
doubtful  whether  the  independence  of  support  from 
a  particular  estate,  which  characterises  equitable 
remainders  when  the  legal  fee  is  conveyed  and 
the  trusts  created  by  the  same  instrument,  exists 
where  the  remainders  are  created  after  the  legal 
freehold  has  been  vested  under  some  previous  in- 
strument {i). 


(h)  See  1  Hayes,  Conv.  5th 
ed.  p.  84,  note  (x) ;  Lewis 
Perpet.  424,  425  ;  1  Jarm. 
WiUs,  3rd  ed.  287.  This  view 
as  to  the  nature  of  equitable 
remainders  appears  preferable 
to  that  (countenanced,  how- 
ever, by  Lord  Harduncks  in 
Hopkins  v.  HopkinSy  Ca.  Temp. 
Talbot,  44,  1  Atk.  580,  see 
p.  595),  according  to  which 


the  equitable  remainders  are 
supported  by  an  implied  trust 
annexed  to  the  legal  estate. 
On  the  latter  theory  equitable 
remainders  not  within  lives  in 
being  would  &il,  owing  to  the 
impossibility  of  framing  such 
an  express  limitation  as  would 
support  them.  Seel  Atk.  596. 
{%)  ♦See  Butl.  Feame,  Cont. 
Rem.  305,  note  (m).    When, 
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The   implication   of  cross  remainders,  which   is  implication 

oi  cro68 

readily  made  in  a  will  (A),  cannot  be  made  in  a  remainders. 
deed,  except  in  the  case  of  executory  trusts  in 
marriage  articles  (l) ;  and  on  this  ground  where, 
by  settlement,  lands  were  limited  to  children  as 
tenants  in  common  in  tail,  and  on  failure  of  issue  of 
any  child  or  children  then  as  to  the  part  or  share  or 
parts  or  shares  of  such  child  or  children,  to  the 
others  as  tenants  in  common  in  tail,  and  on  failure 
of  issue  of  all  such  children  but  one,  or  if  there 
should  be  but  one  such  child,  to  such  only  remain- 
ing or  only  child,  and  for  default  of  such  issue  over ; 
it  was  held  that,  though  the  settlor's  intention  was 
obvious,  cross  remainders  were  not  effectually  raised 
i^th  respect  to  accruing  shares  (m) ;  but  that  de- 
cision was  expressly  overruled  in  a  case  arising 
upon  a  settlement  containing  precisely  similar  limi- 


as  is  not  nncommonly  the 
case,  the  legal  estate  is  out- 
standing in  a  mortgagee,  and 
the  equity  of  redemption  is 
settled  exactly  as  if  it  were 
a  legal  estate,  it  is  difficult  to 
Sfuppose  that  upon  a  reconvey- 
ance, the  equitable  estates  are 
not,  to  all  intents  and  pur- 
poses, clothed  with  the  legal 
estate,  so  as  to  be  converted 
into  a  corresponding  system 
of  legallimitations  and  powers; 
and,  on  the  other  hand,  it 
would  be  difficult  to  reconcile 
with  other  legal  analogies  the 
opinion  that  if,  in  the  case 


supposed,  the  equitable  re- 
mainders had  the  character 
of  indestructibility  and  inde- 
pendence of  support,  they 
would,  upon  a  reconveyance, 
lose  that  character  by  consoli- 
dation with  the  legal  estate. 

{k)  See  2  Jarm.  on  Wills, 
8rd  ed.  510  et  seq. ;  Atkinson 
V.  Bartm,  31  Beav.  272,  3  De 
G.F.&J.339,10H.L.Ca.313. 

(Z)  See  Twisden  v.  Lock, 
AmbL  663  ;  Duke  o}  Rich- 
mon^s  Case,  2  Coll.  Jur.  347. 

(m)  Edwards  v.  Allistm,  4 
Russ.  78  ;  and  see  Bainton  v. 
Bainton,  34  Beav.  563. 
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tations,  upon  the  ground  that  the  question  was  not 
one  of  implying  cross  remainders,  but  on  the  con- 
struction of  the  word  "  share/'  which  was  to  be 
solved  by  the  context,  and,  looking  to  the  whole  of 
the  deed,  must  be  understood  as  including  accruing 
as  well  as  original  shares  (n). 

Though  previously  to  the  Act  for  the  Amendment 
of  the  Law  of  Inheritance  (3  &  4  Wm.  4,  c.  106)  a 
limitation  to  the  settlor  and  his  heirs,  or  to  the 
heirs  of  the  settlor  (o),  would  merely  have  left  in 
him  the  reversion  in  fee  as  part  of  his  former  estate, 
such  a  limitation  by  an  assurance  executed  after  the 
31st  of  December,  1833,  will,  by  virtue  of  the  Act 
referred  to  (p),  render  the  settlor  a  purchaser  so  as  to 
vest  in  him  the  fee  by  way  of  remainder  ;  and  if  the 
limitation  be  to  the  heirs,  or  to  the  heirs  of  the  body 
of  some  person  other  than  the  settlor,  the  descent 
from  the  first  taker  under  such  limitation  is  to  be 
traced  as  if  the  ancestor  named  in  the  limitation  had 
been  the  first  purchaser  (q).    Though  when  the  ulti- 


(»)  Doe  V.  Birkhead,  4  Exch. 
110. 

{o)  *'  If  a  man  make  a  gift 
in  tail  or  a  lease  for  life,  the 
remainder  to  his  own  right 
heirs,  this  remainder  is  Toid, 
and  he  hath  the  reversion  in 
him."  Go.  Litt.  22  b,  and  see 
the  cases  in  note  (3)  thereto, 
Mr.  Butler's  edition,  and  in 
Lead.  Gas.  Gonv.  2nd  ed., 
Taltarum's  A  Seymofs  caseSf 
'Enactment  as  to  notes,  641.    The  rule  applied 


to  equitable  as  well  as  to  legal 
estates,  and  to  copyholds  as 
well  as  to  fireeholds. 

{p)  Sect.  3.  In  Heywood 
V.  Heywoodj  34  Beav.  317, 
under  an  ultimate  limitation 
to  the  person  who  would  have 
been  entitled  in  case  the  set- 
tlor had  died  intestate  and 
unmarried,  the  heir  was  held 
to  be  entitled  as  purchaser,  so 
that  the  statute  did  not  apply. 

*(^)  Sect.  4,  and  see  22  <& 
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mate  limitation  is  to  the  settlor's  right  heirs,  this  in 
general  gives  a  fee  simple  to  the  settlor  himself,  yet, 
where  there  is  a  direction  upon  a  given  event  to 
convey  to  the  settlor  s  right  heirs,  the  persons  who  at 
the  happening  of  the  event  fiU  that  character,  will  be 
the  parties  entitled  (r) ;  and  where  the  limitation  is 


23  Vict  c.  35  (Lord  St.  Leo- 
nards' Act),  SB.  19,  20,  enact- 
ing that  when  land  shall  be 
descendible  as  if  an  ancestor 
had  been  purchaser,  and  there 
shall  be  a  total  failure  of  the 
heirs  of  such  ancestor,  the 
descent  shall  thenceforth  be 
traced  from  the  person  last 
entitled,  as  if  he  had  been 
purchaser;  a  provision  which, 
in  default  of  heirs  ex  parte 
patema,  will  enable  the  heirs 
ex  parte  matema  to  inherit  to 
a  person  deriving  title  by  de- 
scent from  his  father,  and  vice 
versd.  If  an  estate  of  free- 
hold, limited  to  any  person, 
be  followed,  mediately  or  im- 
mediately, by  a  limitation  to 
the  heirs  of  the  body,  or  to 
the  heirs  of  that  person,  the 
rule  in  Shelley's  case  will  of 
course  apply,  and  give  to  the 
latter  limitation  the  same  ope- 
ration as  if  it  were  in  terms 
to  that  person  in  tail  or  in  fee 
(as  the  case  may  be).  It  is, 
however,  by  no  means  expe- 


dient  for   the  draftsman   in-    descent  in  Lord 

tending  to  limit  an  estate  in  ^^^''*^* 
tail  or  in  fee  in  remainder  to 
a  person  to  whom  a  prior 
estate  of  freehold  is  limited, 
to  frame  the  limitation  to  the 
heirs  of  the  body  or  the  heirs, 
and  rely  on  the  operation  of 
the  rule.  The  better  course 
is  to  limit  the  remainder,  so 
as  to  be  independent  of  the 
rule.  If  this  is  not  done,  the 
risk  is  incurred  that  changes 
may  be  made  in  the  settle- 
ment in  the  course  of  its  pre- 
paration, rendering  the  rule 
inapplicable,  without  atten- 
tion being  attracted  to  the 
frame  of  the  remainder,  which 
may  thus  be  left  as  a  contin- 
gent remainder  to  the  speci- 
fied class  of  heirs. 

(r)  Sugd.  Prop.  Ho.  Lords, 
1 15, 116,  referring  to  Locke  v. 
Southwood,  1  Myl.  &  Cr.  411, 
afl&rmed  in  Dom.  Proc.  nom. 
Bush  V.  LockCy  9  Bligh,  N.  S. 
1,  8  CL  &  Pin.  721. 
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to  the  right  heirs  of  a  person  other  than  the  settlor, 
the  question  arises  whether  the  person  taking  in  the 
first  instance  as  heir  is  to  be  ascertained  at  the  date 
of  the  settlement  or  at  the  detennination  of  the 
prior  estates.  In  the  case  of  Cholmondeley  v. 
Clinton  (s),  a  question  of  this  description  occurring 
upon  a  settlement,  gave  rise  to  a  conflict  of  judicial 
opinion,  and  was  left  undetermined  by  the  judgment 
in  the  House  of  Lords ;  but  from  Wrightson  v. 
Mdcaulay  (t)  (in  which  the  question  arose  upon  a 
devise  to  the  testator's  own  right  heirs  being  of  the 
name  of  Heber),  it  may  probably  be  inferred  that, 
on  the  principle  of  vesting  estates  at  the  earliest 
possible  period,  the  person  answering  the  description 
of  heir  at  the  date  of  the  settlement  will  be  entitled, 
in  the  absence  of  expressions  clearly  showing  a  con- 
trary intention.  The  case  referred  to  is  authority 
with  roperadded  in  favour  of  another  important  position  also,  namely, 

qualification.  ,  .  «  i      t      •.    i-  •      r 

the  mamtenance  so  far  as  regards  limitations  m  fee 
simple  of  the  rule,  that  a  gift  to  heirs  with  a  super- 
added qualification  (as  in  this  instance  that  they 
shall  be  of  a  certain  name)  imposes  on  the  first 
taker  the  requirement  of  being  heir  and  also  pos- 


(«)  2  Mer.  171,  2  B.  &  Aid. 
626,  2  Jac.  &  W.  1,  in  Dom. 
Proc.  4  Bligh.  1 ;  and  Bee 
Sugd,  Prop.  Ho.  Lords,  114, 
115. 

(0  14  M.  &  W.  214  ;  and 
Bee  the  anthorities  cited  in 
Mr.  MaUnia  argnment.  In 
Re  BookSy  1  Drew.  &  Sm.  228, 


where,  after  a  life  interest  to 
the  testator's  wife,  personal 
estate  was  bequeathed  to  the 
heirs  of  a  person  who  was  de- 
ceased at  the  date  of  the  will, 
no  doubt  appears  to  have  been 
felt  that  the  heir  at  law  was 
to  be  ascertained  at  the  testa- 
tor's death. 


■■"r  «■«  *p  ff 
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sessing  the  specified  qualification,  so  that  no  one 
can  take  but  the  right  heir,  and  he  cannot  take 
unless  he  fill  the  double  character  (u) ;  notwith- 
standing that  as  to  estates  tail,  the  rule  has  been 
relaxed  so  far  as  to  admit  as  purchaser,  a  person 
who,  though  not  right  heir,  would  have  taken  in  the 
course  of  descent  of  the  estate  tail,  as  heir  of  the 
specified  description  {x).     When  the  gift  to  heirs  is 
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(u)  See  Co.  Litt.  24  b,  and 
note  (3),  Harg.  ;  2  Jarm. 
Wills,  3rd  ed.,  pp.  58  et  seq. ; 
Thorpe  v.  Thorpe,  1  Hurl.  & 
Colt.  326. 

(flj)  See  2  Jarm.  Wills,  3rd 
ed.,  pp.  60,  61,  and  notes; 
Wright  v.  Vernon^  2  Drew. 
439,  in  Dom.  Proc.  nom. 
Vernon  v.  Wright,  7  Ho.  Lords 
Cas.  35.  The  relaxation  of 
the  rnle  in  the  case  of  estates 
tail  is  treated  as  settled  doc- 
trine by  the  Court  of  Exche- 
quer in  Wrightson  v.  Macaulay 
(see  the  judgment,  14  M.  & 
W.  231  et  seq.),  and  by  Mr. 
Justice  Orompion  in  ♦  Vernon  v. 
Wright,  7  Ho.  Lords  Cas.  51. 
The  contest  in  the  last-men- 
tioned case  was,  whether  a 
devise  to  the  right  heirs  of 
the  testator's  grandfather.  Sir 
Thomas  Samwell,  deceased,  by 
Mary,  his  second  wife,  also 
deceased,  for  ever,  conferred 
on  the  first  taker  an  estate 


tail  or  in  fee  simple,  and  the 
decision,  both  of  the  Vice- 
Chancellor  KindersUy  and  of 
the  House  of  Lords,  was  in 
favour  of  the  former  construc- 
tion. It  was  assumed  through- 
out that  the  heir  was  to  be 
ascertained  at  the  death  of  the 
testatrix,  and  not  at  the  ter- 
mination of  the  prior  limita- 
tions. Had  the  construction 
been  in  favour  of  an  estate  in 
fee  simple,  a  further  question 
as  to  the  capacity  of  taking  it 
might,  perhaps,  have  arisen, 
since,  at  the  death  of  the  tes- 
tatrix, there  were  living  issue 
of  Sir  Thomas  Samwell  by  his  •  Wright  r. 
first  wife,  and  Colonel  Sam- 
well, the  heir  by  the  second 
wife,  was  not  sole  heir  general 
of  Sir  Thomas,  but  was  only 
one  of  his  co-heirs.  How- 
ever, it  is  probable  that  he 
would  have  been  held  to  an- 
swer, for  the  purpose  of  taking 
an  estate  in  fee  simple  by  pur- 


Vemon. 
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coupled  with  such  words  as  "  first  '*  or  "  next/'  so  as 
to  give  room  for  the  construction  that  it  may  be 


Mandeville'a 


chase,  the  description  of  heir 
by  the  second  wife.  See  Co. 
Litt.  25  b,  afl  to  the  construc- 
tion of  **  next  heir  male  "  as 
between  sons  of  several  daugh- 
ters. The  aboye-mentioned 
case  (both  in  the  court  below 
and  in  the  House  of  Lords) 
contains  much  discussion  of 
Mandeville*8  Case,  Co.  Litt. 
26  b,  in  which  John  Mande- 
ville  having  died,  leaving  a  son 
and  daughter,  under  a  gift  of 
land  to  the  heirs  of  the  body 
of  John  Mandeville,  it  was 
held  that  an  estate  tail  vested 
in  the  son  (heirs  of  the  body 
of  the  father  being  a  good 
name  of  purchase),  and  that 
when  he  died  without  issue, 
the  daughter  was  tenant  in 
tail  as  heir  of  the  body  of  her 
father  per  formam  doni.  The 
authority  of  this  case  (which 
is  indeed  the  foundation  of 
the  law  applicable  in  those  in- 
stances in  which  an  estate  is 
limited  to  heirs  of  the  body 
of  a  specified  ancestor,  without 
any  prior  estate  of  freehold 
being  limited  to  the  ancestor 
himself)  was  impugned  in  ar- 
gument in  Wright  v.  Vernon, 
but  was  upheld  both  by  the 
Vice-Chancellor      Kindersley 


and  in  the  House  of  Lords. 
With  reference  to  this  point 
the  Vice-Chancellor  observed, 
"  I  think  it  ought  to  be  quite 
sufficient  to  maintain  the  vali- 
dity of  any  legal  doctrine 
against  the  most  ingenious 
arguments  with  which  it  can 
be  assailed,  that  for  500  years 
it  has  been  the  law  of  the  land, 
not  obsolete  or  dormant,  but 
recognised,adopted,  acted  upon 
without  variation  and  without 
authoritative  contradiction ; 
and  that  no  instance  can  be 
cited  in  which  its  adoption  has 
worked  wrong  or  injustice,  or 
has  violated  the  apparent  in- 
tention of  the  parties ;  and  I 
think  this  is  no  more  than  can 
be  truly  said  of  the  doctrine 
under  consideration"  (2  Drew. 
457) ;  and  Mr.  Justice  CoU- 
n^^0  remarked  of  MandeviUe's 
Case,  "Technically  considered, 
it  may  )>e  anomalous,  but  in 
substance  it  was  a  rigorous 
effort  at  a  veiy  early  period  to 
effectuate  the  intention  of  the 
donor  in  spite  of  technical 
difficulties.  Now  this,  I  appre- 
hend, in  all  cases  merely  of 
construction,  and  where  we  are 
not  met  by  legal  impediments, 
is  the  governing  rule  of  mo- 
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intended  to  vest  in  an  heir  apparent,  and  not  neces- 
sarily to  wait  for  the  death  of  the  ancestor,  a  fresh 


dem  decisions"  (7  Ho.  Lords 
Cas.  58).  The  rule  of  descent 
laid  down  in  Mandeville's  Case 
has  received  legislative  sanc- 
tion in  the  Act  of  3  &  4  Wm. 
4,  c.  106,  s.  4.  See  p.  342, 
supra. 

In  2  Jarm.  Wills,  3rd  ed., 
61,  an  opinion  is  expressed 
that  though  a  person  claiming 
to  tnheril  an  estate  tail  as  heir 
male  of  the  body,  ♦must  claim 
through  males  only,  it  is  other- 
wise in  the  case  of  gifts  to 
the  heir  male  or  female,  by 
purchase;  "  for,"  it  is  said,  "  if 
lands  be  devised  to  A.  for  life, 
and,  after  his  decease,  to  the 
heirs  male  of  the  body  of  B., 
and  B.  have  a  daughter  who 
dies  in  his  lifetime,  leaving 
a  son,  who  survives  B.,  such 
grandson  is  entitled,  under  the 
devise,  as  a  person  answering 
the  description  of  heir  male 
of  the  body  of  B.,  he  being 
not  only  the  immediate  heir 
of  B.  (though  the  heirship  is 
derived  through  his  deceased 
mother),  but  being  also  of  the 
prescribed  sex."  The  position 
here  laid  down  is  supported 
by  the  passage  in  Coke  upon 
Littleton  referred  to  (Co.  Litt. 


25  b),  but  it  seems  question- 
able whether  it  can  be  upheld 
as  law  consistently  with  the 
more  modem  authorities  cited 
in  2  Jarm.  Wills,  60  et  seq. 
(see  also  Lywood  v.  Kimhery 
29  Beav.  38,  in  which,  under 
a  bequest  of  personal  estate 
to  issue  male,  this  expression 
was  held  to  mean  issue  male, 
claiming  through  males),  and 
with  the  rule  of  descent  as 
regards  estates  of  this  descrip-  'Whether person 

taking  by  pur- 
tion.      The  case   put   is    a  fa-    chase  as  heir 

vourable  one  for  the  applica-  ^*jj  ^J^^ 
tion  of  the  principle  contended  claim  through 

males  onlT 

for,  as  it  implies  the  death  of 
B.,  without  issue  inheritable 
to  the  entail;  but  how  is  it 
considered  that  the  remainder 
would  vest,  if  the  contest  lay 
between  the  son  of  the  daugh- 
ter of  B.'s  eldest  son  on  the 
one  hand,  and  B.'s  second  son 
on  the  other  hand?  If  the 
heir  male,  for  the  purpose  of 
taking  a  remainder  by  pur- 
chase, is  to  be  ascertained  by 
travelling  down  the  line  of 
descent  of  an  estate  in  tail 
male  when  the  heir  general  is 
a  female,  it  appears  difficult  to 
contend  that  another  method 
is  to  be  applied  when  the  heir 
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element  of  obscurity  is  introduced.  A  disposition 
of  this  character  aiming  at  a  comprehensive  desig- 
nation of  the  person  or  class  to  take  in  some  future 
event  may,  in  states  of  the  family  or  under  other 
circumstances  not  present  to  the  mind  when  the  dis- 
position was  made,  give  rise  to  almost  insuperable 
perplexity  (y). 


general    is  a  male   claiming 
through  a  female ;  and  if  the 
heir    general,    not    claiming 
through  males  only,  is  post- 
poned whenever  there  is  issue 
inheritable  in    tail    male,  it 
must  be  an  anomalous  excep- 
tion, difficult  to  adapt  to  the 
general  law  on  the  subject, 
if  under  a  limitation  to  the 
heirs  male  of  the  body  of  a 
specified  person,  his  heir  gene- 
ral, if  a  male,  though  claiming 
through  females,  is  admitted 
to  take  by  purchase  in  the 
case  of  an  entire  failure  of 
issue  of  the  ancestor  inherit- 
able in  tail  male.  Again,  sup- 
pose that  in  the  instance  put 
by  Mr.  Jarman,  the  daughter 
leaves  two  sons,  and  that  the 
elder  dies  without  issue,  can  it 
Boer.  Perratt   ^®  contended  that  the  estate, 

which,  ex  concessis,  is,  after 
the  original  vesting,  to  descend 
as  if  B.  had  been  tenant  in  tail 
male  by  purchase,  will  descend 
to  the  daughter's  second  son ; 
and  if  not,  will  it  not  be  the 


height  of  anomaly  that  the 
first  son  should  be  let  in,  and 
the  second  excluded  ?  It  will 
be  perceived  that  the  bearing 
of  these  observations  is  only 
upon  cases  in  which  estates 
tail  are  created,  and  it  is  not 
questioned  that  in  other  cases 
a  person  is  capable  of  taking 
by  purchase,  as  male  heir,  if 
he  be  heir  general  and  a  male, 
though  claiming  through  fe- 
males. 

(y)  See  the  cases  in  2  Jarm. 
Wills,  3rd  ed.,  pp.  62  et  seq. 
Questions  of  this  description 
very  rarely  arise  on  settle- 
ments, partly  from  their  being 
in  general  framed  with  proper 
professional  assistance,  and 
partly  from  the  settlor  himself 
usually  retaining  the  ultimate 
fee.  In  the  great  case  of  *Doe 
V.  Perratt,  5  B.  &  Cr.  48,  in 
Dom.  Proc.  3  Mo.  &  Sc.  586, 
10  Bing.  198, 9  CI.  &  Pin.  606. 
6  Man.  &  Ora.  314 — and  see 
Sugd.  Prop.  Ho.  Lords,  pp.  271 
et  seq. — the  devise  on  which 
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The  primary  order  of  limitation  is  not  unfre-  swfting  clauses ; 

—  their  general 

quently  controUed  by  means  of  what  are  called  nature. 
shifting  clauses,  the  general  character  of  which  is 
to  substitute  some  other  mode  of  devolution  for  that 
primarily  prescribed.  The  most  ordinary  shifting 
clauses  are — that  imposing  under  penalty  of  loss  of 
the  estate  the  obligation  of  assuming  or  retaining 
the  family  name  and  arms,  which  is  frequently  in- 
serted in  the  settlement  of  a  family  estate  ;  and  that 
(of  course  very  much  less  commonly  occurring)  by 
which  the  estate  is  destined  for  the  foundation  of  a 
second  family,  in  the  event  of  the  elder  branch 
becoming  otherwise  enriched  {z).  These,  however, 
though  the  most  common,  are  by  no  means  the 
only  objects  of  the  shifting  clauses  which  are  met 
with  in  practice.  Thus,  in  a  recent  case  there  was 
a  clause  of  cesser  in  case  any  person  succeeding  to 
the  possession  should  not  profess  the  religion  of  the 


the  contest  arose  was  ''  to  the 
first  male  heir  of  the  branch 
of  my  uncle  Richard  Chilcott's 
fiunily,"  words  in  which  it 
would  probably  require  the  eye 
of  a  lawyer  to  discern  the  germ 
of  interminable  litigation.  As 
to  the  meaning  of  "eldest 
male  lineal  descendant,"  see 
*Tkellus8on  v.  Hendlesham,  7 
Ho.  Lords  Cas.  429,  by  which 
the  Tast  litigation  under  Mr. 
Thellusson's  will  was  brought 
toaconclasion;  andseeZ^A 
V.  Leighy  15  Ves.  92,  where 


the  ultimate  gift  was  to  the 
first  and  nearest  of  the  testa- 
tor's kindred,  being  male  and 
of  his  name  and  blood,  that 
should  be  living  at  the  deter- 
mination of  the  prior  estates  ; 
Best  V.  Sionehewery  2  De  G.  J. 
&  S.  637. 

{z)  Nicolls  V.  Sheffield,  2 
Bro.  C.  C.  215,  may  be  referred  •  Thelluflson  v. 
to  as  a  case  which  contributed  ^J^dleBham. 
to  put  beyond  question  the  va- 
lidity of  such  shifting  clauses. 
And  see  Sugd.  Gilb.  Uses,  155, 
note. 
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established  Church  of  England  (a),  and  in  another 
recent  case,  the  contest  turned  upon  the  effect  of  a 
shifting  clause  in  the  will  of  a  Eoman  Cathohc 
testator  carrying  over  the  estate  in  the  event  of  any 
of  certain  classes  of  daughters  to  whom  estates  were 
limited  entering  into  religion  and  becoming  pro- 
fessed nuns  (6).  Sometimes  the  limitations  are 
coupled  with  a  direction  that  the  person  entitled  in 
possession  shall  reside  in  the  mansion-house,  and  a 
proviso  for  cesser  and  gift  over  in  the  event  of  non- 
residence  (c) :  and  the  great  case  of  Egerton  v.  Earl 
Brownlow  {d) — ^in  which  the  attempt  to  impose  a 


{a)  Seymour  v.  Vernon^  10 
Jur.  N.  S.  487,  12  W.  R.  729. 
As  to  conditions  of  this  nature, 
see  also  GarUret  y.  Carteret^  2 
P.  Wms.  132.  In  Bb  WiU 
liama,  6  Jur.  N.  S.  1064,  the 
Court  refused  to  sanction  the 
insertion  in  an  infant's  settle- 
ment of  a  clause  providing 
that  no  person  professing 
the  Roman  Catholic  religion 
should  take  any  interest  under 
the  settlement. 

{h)  Biddulph  V.  Lees,  4:  Jur. 
N.  S.  508,  on  appeal,  5  Jur. 
N.  S.  818.  A  clause  of  the  like 
description  will  be  found  infra. 
See  also  Ex  parte  Dickson,  1 
Sim.  N.  8.  37. 

{c)  See  Dunne  v.  Dunne,  7 
De  G.  M.  &  G.  207 ;  Wynne  v. 
Fletcher,  24  Beay.  430 ;  and 
as  to  what  constitutes  personal 


residence  and  occupation,  ifac- 
laren  v.  Stainton,  4  Jur.  N.  S. 
199,  27  L.  J.  Ch.  442  ;  WaU 
cot  V.  Botfield,  Kay,  534.  In 
the  last-mentioned  case  the 
legal  meaning  of  "residence" 
is  very  fully  considered.  In 
Seymour  v.  Vernon,  cited  snpra, 
note  {a),  there  was  a  clause 
forbidding  residence  abroad. 

{d)  4  Ho.  of  Lords  Gas.  1, 
reversing  the  decision  in  the 
Court  below,  reported  1  Sim. 
N.S.464.  The  shifting  clauses 
are  framed  with  much  skill 
The  limitations  were  execu- 
tory, and  the  will  directed  the 
execution  of  a  settlement  by 
which  the  estate  was  to  be 
limited  to  specified  persons  for 
ninety-nine  years,  if  they 
should  so  long  live,  remainder 
to  trustees  to  preserve  during 
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forfeiture  and  shift  the  estates  on  failure  to  acquire 
the  title  and  dignity  of  Duke  or  Marquis  of  Bridge- 
water,  was  held  by  the  House  of  Lords  to  be  con- 
trary to  public  policy,  and  was  therefore  defeated — 
will  be  in  general  recollection. 

The    frame   of  clauses   for  shifting   the    second  Mr-S'^^ier's 

^  note  on 

estate,  on  the  accession  of  the  family  estate,  and  of  "^^^^k  clauses. 
clauses  enjoining  persons  to  whom  estates  are 
limited  in  strict  settlement  to  take  the  name  and 
use  the  arms  of  the  settlor,  forms  the  subject  of  a 
well-known  and  excellent  note  in  Mr.  Butler's 
edition  of  Coke  upon  Littleton  (e).     With  respect 


their  lives,  remainder  to  the 
heirs  male  of  their  bodies,  and 
it  was  expressly  directed  that 
the  estates  were  not  to  be 
limited  to  their  first  and  other 
sons  in  tail  male,  bnt  to  the 
heirs  male  of  their  respective 
bodies,  in  the  words  of  the 
will,  80  as  to  suspend  the 
vesting  during  the  life  of  the 
parent.  The  object  of  course 
was  to  postpone  the  power  of 
barring  the  entail ;  and  one 
of  the  motives  for  preventing 
the  bar  of  the  entail  daring 
the  life  of  the  tenant  for 
ninety-nine  years  determin- 
able, may  have  been  an  ap- 
prehension that,  were  the 
estate  tail  barred,  the  shifting 
clauses  would  be  annulled. 
See  The  Earl  of  Scarborough  v. 
Doe  dem.  Saviley  3  Ad.  &  £1. 


897.  Reference  may  here  be 
made  (in  connection  with  the 
subject  of  the  varieties  of 
shifting  clauses)  to  the  case 
of  Bankes  v.  Baroness  Le  De- 
spencer^  11  Sim.  508,  in  which 
the  object  was  to  settle  estates 
so  as  to  go  along  with  a  barony 
in  fee,  and  the  plan  adopted 
(with  thp  approbation  of  the 
Court)  was  to  limit  estates  to 
females  as  tenants  in  common 
in  tail,  with  cross  remainders 
in  tail,  subject  to  a  shifting 
clause  carrying  over  the  en- 
tirety of  the  estates  to  the 
person  on  whom,  at  any  time 
at  which  the  estates  should  be 
vested  in  undivided  shares,  the 
barony  should  devolve  by  the 
determination  of  an  abeyance. 
(«)  Butl.  Co.  Litt.  827  a, 
note  (2)  II.  1,  2. 
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Name  and  Anns  to  the  Name  and  Arms  Clause,  which  is  said  to  be 

Clauae,  its  ^  - 

Btructure.  in  somc  respccts  of  even  more  nicety  than  the  other, 

a  form  is  given  in  the  note  referred  to,  which  has 
probably  been  the  parent  of  most  of  those  in  modem 
use,  and  to  which  that  adopted  in  this  collection  is 
similar  in  substance  {f).  The  constituent  parts  of 
the  clause  axeyjirst,  a  direction  for  the  assumption 
(as  to  persons  not  of  the  prescribed  name)  and  for 
the  use  of  the  surname  and  arms ;  secondly,  a 
direction  that  in  case  of  the  refusal  or  neglect  to 
a^ume  (where  required),  or  the  discontinuance  to 
use  the  surname  and  arms,  the  limitation  in  favour 
of  the  person  making  default  shall  cease,  and  the 
estate  devolve  on  the  next  in  remainder;  and 
thirdly,  a  proviso  vesting,  upon  default  by  a  tenant 
for  life,  the  estate  in  trustees  during  the  life,  so  as 
to  prevent  the  failure  of  contingent  remainders  {g\ 
upon  trust  to  pay  the  rents  to  the  persons  for  the  time 
being  entitled  to  the  next  vested  estate  in  remainder. 
There  are  naturally  but  few  authorities  on  Name 
and  Arms  Clauses,  as  although  it  is  proper  that 
such  clauses  should  be  framed  with  technical  skill, 


(/)  See  ante,  vol.  i.  p.  323,  of  the  contingent  remaindff  to 

and  infra.     There  is  also  a  afkerbom  children,  wliieh,being 

form  in  Sand.  Uses,  4th  ed.,  deprived  of  support  by  the  de- 

App.  No.  1,  Tol.  i.  p.  377.  termination  of  the  prior  estate 

(g)  The  determination  of  upon  a  contingency  specified 

the  life  estate  under  a  clause  upon  its  creation,  would  not  be 

of  this  description  would,  it  is  within  the  protection  of  the 

conceived,  but  for  the  estate  Act  8  &  9  Vict  c.  106.   See 

limited  to  the  trustees,  involve  p.  268,  note  (u)  supra, 
as  a  consequence  the  failure 
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so  as  to  carry  over  the  estate  on  the  specified  con- 
tingency, their  primary  object  is  not  to  shift  the 
estate,  but  to  enforce  the  use  of  the  prescribed  sur- 
name and  arms,  and  while  the  clause  answers  this 
purpose,  it  is  of  necessity  dormant  so  far  as  regards 
any  operation  upon  the  estate. 

The  clause,  as  framed  in  this  collection,  requires  circumataiicoa 

ii  !.•  n   ii  11  to  which  the 

tne  assumption  or  the  surname  and  arms  by  every  clause  appUes. 
person  becoming  entitled  '*  as  tenant  for  life,  or  as 
tenant  in  tail  male,  or  in  tail  to  the  actual  posses- 
sion, or  to  the  receipt  of  the  rents  and  profits "  of 
the  estate,  and  not  then  bearing  the  prescribed 
name  and  arms,  within  a  year  after  so  becoming 
entitled,  or  after  majority  ;  and  by  the  husband  of 
every  woman  so  becoming  entitled  within  a  year 
after  her  so  becoming  entitled,  or  after  the  mar- 
riage (A).      As   where    the    estate    devolves   upon 


(A)  The  policy  of  enabling 
the  husband  to  deprive  his 
wife  of  the  estate  by  refusal 
to  assume  her  family  name 
and  arms,  has  been  considered 
doubtful ;  especially  when  the 
estate  is  given  to  the  wife's 
separate  use ;  for  as  the 
husband,  though  taking  no 
interest,  can  iaflict  a  for- 
feiture, this  proviso  tends  to 
place  the  wife's  estate  virtu- 
ally under  his  control.  The 
Court,  however,  has  sanc- 
tioned the  insertion  in  a  set- 
tlement by  a  female  infant, 
made  under  the  Act  18  &  19 


VOL.  III. 


Vict.  c.  43,  of  a  clause,  making 
it  compulsory  on  successive 
owners  or  their  husbands  to 
assume  the  name  and  arms 
of  the  ancestor  from  whom  the 
settlor  derived  the  estates.  Ea 
Williams,  6  Jur.  N.  S.  1064. 

Where  no  time  is  prescribed 
for  the  taking  the  name  and 
arms,  the  clause  will  not  be 
construed  as  a  condition  prece- 
dent. See  Gulliver  v.  Ashhy, 
4  Burr.  1929,  cited  infra,' p. 
358,  note  ;  Woodhoiise  v.  Her- 
ricky  1  Kay  &  J.  352  ;  Bm- 
nett  V.  Bennett,  2  Dr.  &  Sm. 
266,  where  the  clause  was  an- 

A    ▲ 
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several  persons,  the  object  of  having  a  head  of  the 
family  cannot  be  carried  into  effect,  this,  as  well  as 
the  great  technical  difficulties  incident  to  the  at- 
tempt to  apply  the  shifting  clause  where  there  are 
imdivided  shares,  is  a  reason,  where  the  settlement 
contains  limitations  to  tenants  in  common  or  in  tail 
•  general,  for  restricting  the  obUgation  to  assume  the 
name  and  arms  to  persons  succeeding  to  the  en- 
tirety of  the  estate.  In  a  recent  case,  where  estates 
in  which  the  testator  had  a  reversionary  interest 
subject  to  estates  for  life  and  in  tail  subsisting 
under  a  prior  settlement,  were  devised  in  strict 
settlement,  and  the  terms  of  the  will  required 
every  person  who,  by  virtue  of  the  limitations 
therein  contained,  should  "become  entitled  to  the 
possession  or  the  receipt  of  the  rents  and  profits  "  of 
the  estates,  to  assume  the  testator  s  name  and  arms 
within  a  year  after  becoming  so  entitled,  it  was 
unsuccessfully  contended  that  the  clause  applied  to 
a  prospective  title  to  the  possession  of  the  property 
subject  to  the  prior  estates  subsisting  under  the 
paramount  title  ;  and  hence  that  the  first  tenant  for 
life  under  the  will,  who  took  the  required  name  and 
arms  within  a  year  after  coming  into  actual  posses- 
sion, but  not  within  a  year  after  the  testator's  death, 
had  incurred  a  forfeiture.  Reliance  was  placed 
upon  the  words  "actual  possession"  occurring  in 
the  powers  of  leasing  and  sale  and  exchange,  and 

nexed  to  an  estate  in  fee,  and  pressed  (though  it  was  xAne' 

no  time  being  prescribed  for  cessary  to  decide  the  point) 

the  performance  of  the  con-  that  it  was  a  condition  subsc- 

dition,  an    opinion    was   ex-  quent,  and  void  for  remoteness. 
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elsewhere,  as  showing  that  the  being  "  entitled  to 
the  possession"  within  the  terms  of  the  shifting 
clause  meant  "  entitled  to  the  possession  so  far  as 
the  will  was  concerned/'  It  was  also  held  that  the 
clause  did  not  take  effect  as  to  a  portion  of  the 
estates  in  which  the  testator  had  a  present  interest, 
the  intention  being  that  all  the  estates  should  de- 
volve together,  and  there  being  no  words  to  carry- 
over one  portion  separately  from  the  other  (^).  The 
names  and  arms  clause  contains  an  exception  appli- 
cable to  the  event  of  the  required  assumption  of  the 
name  and  arms  being  prevented  by  death,  and 
sometimes  an  exception  is  made  in  favour  of  peers 
or  their  eldest  sons.  The  form  in  this  collection 
requires  the  use  of  the  prescribed  surname,  together 


(f)  Lady  LangdaJs  y.  Briggs^ 
3  Sm.  &  Gif.  255,  on  appeal, 
8  De  G.  M.  &  G.  391.  The 
liord  Jnstice  Turner  observed 
(8  De  G.  M.  &  G.  430,  432), 
**  Surely,  a  person  who  is  en- 
titled only  in  remainder  after 
the  determination  of  a  pre- 
yions  life  interest  and  a  pos- 
sible estate  tail,  cannot  be 
said  to  be  entitled  to  the  pos- 
session, or  to  the  receipt  of 
the  rents  and  profits  of  the 
estates.  ♦  ♦  ♦  There  is,  indeed, 
a  present  title  to  the  estate 
in  remainder,  &nd  a  title  in 
remainder  to  the  possession 
and  receipt  of  the  rents.  ♦  ♦  ♦ 
I  do  not  see  how  the  nse  of 
the  words  '  actual  possession ' 


in  the  other  parts  of  the  will 
can  alter  the  effect  of  the 
word  '  possession '  in  the  shift- 
ing clause."  The  expression 
in  the  case  referred  to  is  the 
same  as  in  Mr.  Butler's  form, 
given  in  the  note  to  Co.  Litt. 
827  a,  and  already  mentioned. 
Reference  may  here  be  made 
to  the  case  of  Semple  v.  Hol- 
land, 33  Beav.  94,  in  which 
the  Court  refused,  at  the  in- 
stance of  an  incumbrancer 
upon  a  life  estate  liable  to 
forfeiture  by  non-assumption 
of  the  settlor's  name  and  arms, 
to  grant  an  injunction  to  re- 
strain the  tenant  for  life  from 
forfeiting  his  estate. 

A  A  2 
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Mode  of 
assumption  of 
juune  and  arms. 


with  the  former  family  smuame  ;  but  the  clause  may 
give  the  option  of  assuming  the  prescribed  surname 
by  way  of  substitution,  or  of  addition,  and  in  the 
latter  case  may  require  that  it  shall  be  the  last  and 
principal   name  (k).     With  respect  to  the  mode  of 
acquiring  the  right  to  the  name  and  arms,  the 
direction  in  the  form  in  this  collection  is  to  apply 
for  a  licence  from  the  Crown,  or  take  such  other  steps 
as  may  be  requisite  to  authorise  the  use  of  the  sur- 
name and  arms.      In  the  older  forms,  application 
for  an  Act  of  Parliament  was  one  of  the  specified 
modes  of  compliance  ;  but  it  is  believed  that  it  is 
now  unusual  to  have  recourse  to  the  authority  of 
Parliament  for  this  purpose,  eicept  under  special 
circumstances,  as,  for  example,  where,  through  in- 
consistent directions  in  the  instruments  settling  dif- 
ferent estates  the  title  to  which  has  become  united, 
the  aid  of  the  legislature  is  rendered  necessary  in 
order  to  avoid  a  forfeiture  (l).     The  general  option 


(k)  In  BenneU  y.  Benneit, 
2  Dr.  &  Sm.  266,  a  condition 
requiring  the  assumption  of 
the  name  of  M.,  was  held  to 
be  complied  with  by  the  bap- 
tism of  the  successor  to  the 
estate  in  that  name,  without 
the  adoption  of  the  name  as  a 
surname. 

(/)  " Swinnerton's  Name'* 
Act,  19  &  20  Vict.  c.  5  (pri- 
yate),  is  an  instance  of  the 
interference  of  parliament  for 
this  purpose.    The  writer  pre- 


sumes that  in  a  case  of  this 
kind,  in  which  clauses  carry- 
ing over  the  estate,  are,  in 
effect,  annulled  by  the  legis- 
lature, it  would  not  interfere, 
except  upon  the  consent  of 
the  persons  who  would  be 
benefited  by  the  forfeiture. 
In  the  will  on  which  Fazaker- 
ley  T.  Ford,  1  A.d.  &  El.  897, 
turned,  the  direction  (see  p. 
898)  was  to  take  and  use  the 
surname  of  Fazakerlej  only, 
and  quarter  the  arms  of  Faza- 
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to  take  such  steps  as  may  be  requisite  to  authorise 
the  use  of  the  surname  would  probably  (though  a 
person  succeeding  to  the  estate  could  hardly  be 
advised  to  rely  on  this  view)  be  satisfied  by  mere 
assumption,  without  any  royal  licence  or  other 
authority  for  that  purpose,  surnames  having  been 
originally  acquired  by  that  mode,  and  being  of  the 
nature  of  an  addition  to  the  christian  name,  which 
is  the  proper  and  inalienable  designation  (m). 


43^ 


ffCl 


kerley  with- his  own,  ^^unUsa 
compelled,  under  forfeiture  of 
his  or  her  then  eslalee,  to  tise 
and  hear  some  other  name  and 
arms.^^ 
id^^:^  (fw)  In  Sir  MoyU  FincNe 
^ji^c^^ase,  6  Co.  66,  the  following 
passage  occnrs  : — *'  If  a  man 
marries  with  a  woman  precon- 
tracted, and  has  issue  by  her, 
this  issue,  in  law  and  truth, 
bears  the  surname  of  his 
father.  *But  if  after,  the  hus- 
band and  wife  be  divorced  for 
the  precontract,  now  the  issue 
has  lost  his  surname ;  for,  as 
it  has  been  said,  cognomen 
majorum  est  ex  sanguine  trac- 
tum^  and  now  the  issue  is 
bastard,  and  nullius  filius; 
and  yet,  because  he  once  had 
a  lawful  sumoipie,  it  is  a  good 
ground  of  reputation  subse- 
quent." This  passage  appears 
to  recognise  two  descriptions 
of  surname ;  one,  the  family 


Bateman. 


*  Surname  of 
family  and  by 
reputation. 


name  inherited  from  thefather, 
the  other  acquired  by  reputa- 
tion. 

In  Barlow  v.  Bateman,   S  Bight  to  sur- 
p.  Wms.  65.  a   legacy  was  ^iX 
given  to  a  woman  upon  con-  aasumption. 
dition  that  she  married  a  per-  ^}^^  ^' 
son  of  the  surname  of  Barlow. 
She  married  a  person  who  took 
upon   himself  that  name  on 
the  occasion  of  the  marriage ; 
and  it  was  held  by  Sir  Joseph 
Jekylly  M.E.,  that  the  condi- 
tion was  complied  with.    He 
said,   "  Surnames  are  not  of 
very  great  antiquity;  for  in 
ancient  times,  the  appellations 
of  persons  were  by  their  chris- 
tian names  and  the  places  of 
their  habitation;   as  Thomas 
of  Dale  (viz.),  the  place  where 
he  lived.    I  am  satisfied  the 
usage  of  passing  Acts  for  the 
taking  upon  one  a  surname  is 
but  modem;  and  that  any  one 
may  take  upon  him  what  sur-     ^^1^/^*^^ 
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Operation  of 
and  points 


The  proviso  of  cesser  and  gift  over  of  the  estate 


name  and  as  many  snmames 
as  he  pleases,  without  an  Act 
of  Parliament"  The  decree 
was  reversed  by  the  House  of 
Lords  (2  Bro.  P.  C.  Toml. 
272),  but  it  may  be  questioned 
how  far  this  detracts  from  the 
authority  of  the  observations 
above  cited,  as  it  seems  pro- 
bable that  the  reversal  pro- 
ceeded upon  the  opinion  that 
the  condition  imposed  was 
*  Leigb  V.  Leigb.  that   of  marrying  a   person 

whoRA^iTdjly  T^ftme  was  Bay- 

low;  and  such  was  the  view 
of  this  case  expressed  by  Law- 
rence,  J.,  in  giving  his  opinion 
in  Leigh  v.  Leigh^  15  Tes.  92, 
see  p.  107. 

In  Onlliver  v.  Ashhy^  4 
Burr.  1929,  in  which  there 
was  a  devise  upon  condition 
that  the  persons  to  whom  the 
estates  should  come  should 
change  their  surnames  and 
take  upon  them  and  their 
heirs  the  surname  of  Wykes 
only,  and  not  otherwise,  Lord 
Mansfield  said  (see  p.  1940), 
"  This  is  not  a  condition  pre- 
cedent. It  cannot  be  complied 
with  instantly.  It  is  to  take 
the  name  for  themselves  and 
their  heirs.  Now,  many  acts 
are  to  be  done,  in  order  to 


QuUiver  «, 
Ashby. 


oblige  the  heirs  to  take  it: 
such  as  a  grant  from  the  king, 
or  an  Act  of  Parliament;* 
These  observations,  which  were 
cited  in  Leigh  v.  Leigh  (see  15 
Yes.  100)  in  aid  of  an  argu- 
ment that  a  name  can  legally 
be  assumed  only  by  one  of 
these  two  modes,  cannot,  it 
is  conceived,  be  considered  as 
showing  that  such  was  the 
opinion  of  Lord  MansfiM, 

In  ^Leigh  v.  Leigh^  15  Tes. 
92,  in  which  it  was  held  that 
a  gift  to  the  first  and  nearest 
of  the  testator's  kindred  being 
male,  and  of  his  name  and 
blood,  did  not  vest  in  a  person 
not  originally  of  the  testator's 
surname,  but  who  had  taken 
it  by  the  king's  licence,  Lord 
Eldon,  C,  said  (see  p.  100), 
**  An  Act  of  Parliament  giving 
a  new  name  does  not  take 
away  the  former  name.  ♦  ♦  • 
In  most  of  the  Acts  of  Parlia- 
ment for  this  purpose,  there 
is  a  special  proviso  to  prevent 
the  loss  of  the  former  name. 
The  king's  licence  is  nothing 
more  than  permission  to  take 
the  name,  and  does  not  give 
it.  A  name,  therefore,  takoi 
in  that  way,  is  by  volnntary 
assumption." 
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to  the  next  in  remainder, 

In  ♦  Doe  dem.  Luscombe  v. 
Yates,  5  Barn.  &  Aid.  644,  the 
will  required  John  Luscombe 
Manning,  to  whom  the  estates 
were  devised  for  life  upon  his 
attaining  twentj-one,  and  his 
sons  to  whom  remainders  were 
limited,  to  take  and  use  the 
testator's  surname  of  Lus- 
combe instead  of  their  own. 
There  was  also  a  proviso  that 
when  any  of  the  devised 
premises  should  vest  in  any 
person  not  bearing  the  sur- 
name of  Luscombe,  that  per- 
son should,  within  three  years* 
procure  his  own  name  to  be 
altered  to  Luscombe  by  Act 
of  Parliament,  or  some  other 
effectual  way  for  that  purpose, 
and  in  de&ult  the  estates  were 
to  be  forfeited.  John  Lus- 
combe Manning,  while  under 
I  age,  took  upon  himself  and 
I  thenceforth  used  the  surname 
I  of  Luscombe,  but  without  any 
J  formal  authority  for  that  pur- 
pose.  It  was  held  that  when 
the  devised  premises  vested  in 
him  (t.«.  when  he  attained  the 
age  of  twenty-one  years)  he 
bore  the  surname  of  Luscombe 
de  facto,  and  that  the  bearing 
of  the  name  ds  facto,  though 
I  without  special  authority,  did 
away  with  the  operation  of 


which,  as  has  been  abeady  connected  with 

provito  for 
cesser. 

the  clause  applying  to  persons  •  dq^  jg^.  lui- 
not  bearing  that  surname.  ®**™^  ^-  ^***- 
Counsel  in  argument  referred 
to  a  passage  in  Camden's  Be- 
mains  concerning  Britain  (ed. 
1637,  p.  141),  illustrative  of 
the  assumption  of  different 
surnames  by  the  descendants 
of  one  house.  Chief  Justice 
Abbott,  in  delivering  the  judg- 
ment of  the  Court,  said,  "  A 
name  assumed  by  the  volun- 
tary act  of  a  young  man  at  his 
outset  into  life,  adopted  by  all 
who  know  him,  and  by  which 
he  is  constantly  called,  be- 
comes, for  all  purposes  that 
occur  to  my  mind,  as  much 
and  effectually  hts  name  as  if 
he  had  obtained  an  Act  of 
Parliament  to  confer  it  on  him. 
We  would  not  be  understood 
to  say  that  where  a  testator 
expressly  requires  a  name  to 
be  taken  by  Act  of  Parliament^ 
or  other  specified  mode,  any 
mode  falling  short  of  the  spe- 
cified mode  may  be  substituted 
for  it ;  or  to  say,  that  under 
this  particular  will  a  voluntary 
assumption  of  the  name  after 
the  party  became  possessed  of 
the  estate,  would  be  sufficient. 
All  we  mean  is  this  ;  that,  as 
the  testator  has  annexed  no 
express  qnalification    to    the 
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observed,  fonn  the  second  branch  of  the  Name  and 


Dayies  v. 
Lowndes. 

*  Question 
whether  new 
Bumame  has 
been  assumed. 


/ 


Result  of 
authorities. 


words  hearing  the  surname  of 
Luscombe,  and  the  word  *  sur- 
name '  is  not  nsed  in  this  will 
to  denote  a  name  inherited 
from  the  father,  and  as  a 
bearing  de  facto  answers  every 
useful  purpose  that  could  be 
attained  under  the  authority 
of  an  Act  of  Parliament,  a 
bearing  de  facto,  though  by 
voluntary  assumption,  is  suffi- 
cient to  satisfy  the  general 
and  ordinary  meaning  of  the 
words,  'bearing  the  surname ' " 
(5  Bam.  &  Aid.  556). 

Finally,  in  Daviea  v. 
Loumdes,  1  Bing.  N.  C.  618, 
Lord  Chief  Justice  Tindal 
said,  "In  this  will  the  con- 
dition is  that  Mr.  Lowndes 
changeshis  name  to  Selby. 
*  ♦  ♦  There  is  no  necesstt;^ 
fur  any  application  for  a  royal 
sign  manual  to  change  the 
name.  It  is  a  mode  which 
persons  often  have  recourse 
to,  because  it  gives  a  greater 
sanction  to  it  and  makes  it 
more  notorious ;  but  a  man 
may,  if  he  pleases,  and  it  is 
not  for  any  fraudulent  pur- 
pose, take  a  name  and  work 
his  way  in  the  world  with  his 
'  new  name  as  well  as  he  can." 
It  has  been  suggested  that 
there    may    be  a  distinction 


in  favour  of  a  surname  as- 
sumed when  under  age,  and 
the  above-cited    observations 
of  Chief   Justice  Ahhtt,  in 
Doe  dem.  Luscomhe  v.  Yates, 
as  to  a  name  assumed  hj  a 
young  man  at  his  outset  into 
life,  have  been  referred  to  as 
countenancing  this  view  (see 
2  Jarm.  Wills,  3rd  ed.,  p.  50, 
note  (a)).    The  present  writer 
submits,    however,    that  the 
authorities  on  the  whole  coun- 
tenance no  such  distinction, 
but  sanction  the  doctrine  that 
a  new  surname  may  be  as-- 
sumed  at  pleasure.    *Whether 
a  new  surname  has  in  fact 
been  assumed,  may,  no  doubt, 
be  in  some  cases  a  disputable 
matter.    In  Hawkins  v.  Lus- 
combe,  2  Swans.  385,  386,  the 
facts  relied  on  as  showing  that 
John  Luscombe  Manning  had 
from  his  boyhood  adopted  and 
used  the  surname  of  Luscombe 
only,    are    collected.     They 
show  the  continued  use  of  the 
name,  but  do  not  refer  its  use 
to   any  unequivocal  and  no- 
torious   commencement     In 
some  cases  of  the  voluntary 
change  of  a  surname,  a  deed 
poll  evidencing  the  assumption 
of  the  new  name  has  been  exe- 
cuted and  enrolled  in  Chan- 
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Arms   Clause,   are   made   operative   on   refusal   or 


cerv,  and  advertisements  to 
the  like  effect  inserted  in  the 
newspapers.  Such  a  coarse 
may  probably  be  depended 
upon  as  an  effectual  adoption 
of  the  name,  though  whether 
it  would  be  a  compliance 
with  an  instrament  directing 
a  change  of  name,  must  of 
course  depend  on  the  terms  of 
the  instrument.  /^ 

*  When,  as  is  usually  the 
case,  the  direction  is  not  only 
to  take  the  prescribed  name,* 
but  also  to  take  and  bear  the 
arms  of  the  settlor,  it  is  con- 


ceived that  (except  where  an 
Act  of  Parliament  is  obtained) 
the  authority  of  the  royal  li- 
cence through  the  Heralds' 
College  is  essential,  for  (as  was 
said  in  argument  in  Leigh  t. 
Leigh^  15  Yes.  98)  "  the  pre- 
rogative to  grant  arms,  an 
important  appendage  to  the 
surname  of  a  family,  yet  sub- 
sists ;  and  the  Court  of  Chi- 
valry is  still  in  existence.  No 
person  by  his  own  authority 
can  assume  arms."  And  to 
the  same  effect,  see  Encycl. 
Britan.,  8th  ed.,  Art.  Heraldry, 
by  Mr.  King,  York  Herald,  in 
wliich  it  is  said,  "  The  Crown 
still  retains  the  power  of 
granting  arms,  notwithstand- 


ing the  patents  which  have 

been  granted  to  the  kings-of- 

arms  from  very  early  times  to 

the  present,  and  reserves  to 

itself  the  right  of   granting 

supporters  to  commoners,  and 

permitting  persons  to  use  the 

arms  of  other  families,  whose 

property  they  may  inherit,  or 

whose  memory  they  wish  to 

preserve."     The    form  of   a 

grant  of  arms  "  to  be  borne  •  Right  to  bear 

and  used  for  ever  hereafter  by  *™* »  \^^ 

'  •'    acquired. 

C.  S.  and  his  descendants,  and 
the  descendants  of  his  brother 
T.  S.  deceased,  with  due  and  , 
proper  differences  according 
to  the  law  of  arms,"  will  be 
found  in  the  report  of  Stubs 
V.  Stubs,  1  Huri.  &  Colt.  258. 

The   obligation  to  assume  ^iU^wq^iiring 

assumption  of 

the  testator's  name  is  often  testator's 
imposed  in  wills  framed  with-  '*""^'*^  "*^^- 
out  technical  skill,  and  the 
records  of  the  Heralds'  College 
contain  several  instances  of 
licences  specially  drawn  in 
order  to  meet  as  far  as  pos- 
sible injunctions  requiring  the 
assumption,  not  only  of  the 
testator's  surname,  but  also  of 
his  christian  name.  The  de- 
vices townich  recourse  is  had, 
vary  according  to  the  circum- 
stances. When  the  legatee  is 
of  a  different  christian  name 
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neglect  to  take  the  name  and  arms  within  the  year, 


from  the  testator,  he  cannot 
of  conree  part  with  his  own 
christian  name,  nor  can  be 
take  that  of  the  testator,  ex- 
cept as  part  of  a  compound 
surname  consisting  of  the 
christian  name  and  surname 
of  the  testator.  In  a  note  to 
East  T.  Twyford,  9  Hare,  713, 
see  p.  716,  will  be  found  ex- 
tracts from  the  will  which  gave 
rise  to  the  suit,  and  which 
contained  the  following  direc- 
tion :  "  Every  person  on  taking 
possession  of  the  property 
shall  dropeverv  other  name 
save  and  except  that  of  Gilbert 
East  only,  and  take  the  arms, 
motto,  and  crest  of  my  family." 
Gilbert  East  Clayton-East 
having  come  into  possession 
obtained  a  royal  licence  (4th 
April,  1839),  whereby  he  was 
authorised  *'  to  take  and  use 
the  surname  of  East,  with 
the  addition  of  the  name  of 
Gilbert  immediately  prefixed 
thereto,  and  that  he  may  drop 
every  other  surname  save  and 
except  that  of  East  only,  with 
the  addition  of  the  name  of 
Gilbert  immediately  prefixed 
thereto,  and  that  he  may  take 
the  arms,  motto,  and  crest  of 
the  said  testator's  family  of 


East."  It  seems  that  he  was 
thereafter  called  Gilbert  East 
Gilbert  East  (see  9  Hare,  724, 
where  he  is  referred  to  by  that 
name).  It  may  be  thonght 
that  the  terms  of  the  licence 
would  have  been  equally  well 
complied  with  by  altogether 
dropping  the  former  surname 
of  Clayton-East,  so  that  the 
baptismal  name  of  **  Gilbert 
East"  would  have  served  both 
as  christian  name  and  surname. 
As  to  dropping  a  surname,  see 
Bs  Gimlet,  10  W.  R.  210.  The 
attention  of  Parliament  and 
the  public  was  not  long  since 
called  to  the  state  of  the  law 
with  respect  to  the  assumption 
of  surnames,  by  a  controversy 
of  which  a  full  account  will 
be  found  in  the  Parliamentary 
debates  of  5th  June,  1862 
(Hansard,  vol.  167,  3rd  series, 
p.  430),  and  in  "  An  Essay  on 
Surnames  and  the  Rules  of 
Law  affecting  their  Change," 
by  T.  Falconer,  1862,  Sup- 
plem.  1863 ;  see  also  an  article 
in  8  Jur.  N.  S.  part  2,  p.  434. 
In  Du  Boulay  v.  Du  Bouhy, 
L.  R.  2  Pr.  0.  Ap.  430,  the 
question  was  as  to  the  right 
of  property  in  a  patronymic  in 
the  island  of  St.  Lucia^  and  the 
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or  on  discontinuing  to  use  them  at  any  time  after- 
wards (n).  In  a  recent  case,  upon  a  supposed  am- 
biguity in  this  part  of  the  clause,  it  was  contended 
that  forfeiture  was  not  incurred  unless  the  discon- 
tinuance of  the  name  took  place  within  the  year 
after  coming  to  the  estate  {o).  The  shifting  of  the 
estate  upon  every  recurrence  of  the  specified  default 
should  be  expressly  provided  for,  so  as  to  obviate 
a  question  which  has  occasionally  arisen  upon 
shifting  clauses,  whether  their  force  is  spent  by  a 
single  carrying  over  of  the  estate,  or  whether  they 
are  to  operate  toties  quoties  (p).     The   proviso   of 


right  to  restrain  the  aBsnmp- 
lion  of  the  name  by  a  stranger. 

(n)  The  words  "refdse  or 
neglect,"  no  doubt  cover  eveiy 
omission.  Whether  the  word 
"refuse"  alone  would  do  so, 
may  be  doubtful.  See  2  East, 
487  ;  contra,  11  East,  667. 

♦(<?)  Blagrove  t.  BradshaWy  4 
Drew.  230.  The  rule  that  to 
divest  an  estate  clearly  given, 
yoa  must  have  it  as  clearly 
divested,  was  insisted  on  in 
argument.  With  reference  to 
this  and  the  kindred  propo- 
sition that  provisoes  defeating 
an  estate  are  to  receive  a  very 
strict  construction,  Lord  St. 
Leonard f^  observations  mHar- 
risen  v.  Round,  2  De  G.  M.  <& 
G.  190,  201,  may  be  cited: 
*'  I  agree  that  provisoes  of  this 


sort  which  are  to  defeat  an 

estate   are   not    to   have  an 

unnatural  or  an  unnecessarily 

enlarged  construction  put  upon 

them.    As,  however,  the  party 

who  creates  the  estate  has  also 

a  right  to  limit  it  over  or  to 

defeat  it^  a  fair  construction 

ought  to  be  given  to  the  words  *  Strictness  of 

which  he  uses  for  that  pur-  l^:"^^ " 

pose."    See  also  the  observa-  defeating  an 

tions  of  Turner,  L.  J.,  in  Lady 

Langdals  v.  Briggs,  8  De  G. 

M.  &  G.  429,  430. 

{p)  9)%Q  The  Earl  of  8car» 
borough  v.  Doe  dem.  JSavile,  3 
Ad.  &  El.  897  ;  Monypenny 
V.  Drnng,  2  De  G.  M.  &  G. 
145,  infra,  p.  380.  The  former 
of  these  cases  appears  to  be  an 
authority  in  &vour  of  the 
general  principle  that  a  disen- 
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cesser  in  this  collection  determines  the  estate  for 
life  of  the  defaulter,  if  tenant  for  life,  and  if  tenant 
in  tail,  the  limitation  of  the  estate  tail,  and  the 
estate  is  made  to  go  over  in  the  former  case  as  if 
the  tenant  for  life  were  dead,  and  in  the  latter  as  if 
the  tenant  in  taU  were  dead  (q),  and  there  were  a 


/ 


should  be  con- 
fined to  estates 
for  life  ftod  in 
tail 


<^«*^ 


/: 


^<<C^//Z 


tailing  assurance  with  consent 
of  the  protector,  will  prevent 
a  shifting  clause  operating  by 
way  of  acceleration  of  the  sub- 
sequent estates  (as  distin- 
ShiAangpTOTiao  guished   from  one  operating 

by  way  of  defeazance  of  such 
estates)  from  taking  effect — 
even  during  the  continuance 
of  an  estate  prior  in  point  of 
limitation  to  the  estate  tail 
barred — ^in  favour  of  anv  re- 
mainderman  whose  estate  is 
posterior  in  limitation  to  such 
estate  tail.  According  to  Mr. 
Butler's  note  to  Co.  Litt.  327  a 
(2)  XL  1,  these  shifting  clauses 
were  formerly  expressly  limited 
in  their  operation  to  a  period 
within  the  compass  of  a  life  or 
lives  in  being,  and  afterwards 
to  such  a  period  with  the  ad- 
dition of  twenty-one  years ; 
but  from  the  limitations  over 
being  collateral  ix)  estates  tail, 
and  therefore  capable  of  being 
barred  by  a  recovery,  it  was 
inferred  that  the  restriction  in 
point  of  time  was  unnecessary. 
The  altered  practice  of  shift- 


ing the  estate  upon  the  hap- 
pening of  the  specified  event 
without  any  limitation  as  to 
time,  is  said  to  have  com- 
menced in  the  middle  of  the 
last  century.  *The  Name  and 
Arms  Clause  is  sometimes 
framed  so  as  to  prescribe  the 
assumption  of  the  specified 
name  and  arms  by  every  per- 
son coming  into  possession; 
but  the  proviso  shifting  the 
property,  though  capable  of 
attaching  to  the  series  of 
estates  tail,  cannot  attach  to 
the  ultimate  estate  in  fee- 
simple,  for  the  double  reason 
that  it  would  come  into  col- 
lision with  the  rule  against 
perpetuities,  and  that  the  spe- 
cified mode  of  going  over, 
namely,  to  the  next  in  re- 
mainder, would  be  inappli- 
cable. Hence,  it  appears  the 
more  correct  course  expressly 
to  restrict  the  clause  (as  is 
done  in  this  collection)  to  the 
estates  for  life  and  in  tail. 

{q)  For  an  instance  of  a 
name  and  arms  clause  failing 
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general  failure  of  issue  inheritable  under  the  entail. 
This  form  of  expression  points  with  accuracy  to  ^the 
determination  of  the  estate  tail,  and  the  acceleration 
of  the  next  remainder,  for  which  purpose,  in  the 
case  of  a  tenant  in  tail  by  descent  incurring  a  for- 
feiture, the  estate  must  pass  not  only  from  his  own 
issue,  but  also  from  all  the  other  issue  of  the 
ancestor  in  whom  the  estate  tail  vested  by  pur- 
chase (r).  It  may  be  considered  that  the  operation 
of  the  shifting  clause,  as  regards  a  tenant  in  tail  by 
descent,  is  too  extensive  in  defeating  the  estates  not 
only  of  the  tenant  in  tail  and  his  issue,  but  also  of 
collaterals  springing  from  the  same  stock,  and  their 
issue  ;  and  this  might  be  a  motive  for  framing  it  so 
as  to  apply  only  to  tenants  for  life,  and  to  tenants 
in  tail  male  or  in  tail  by  purchase,  as,  if  so  confined, 
the  forfeiture  could  not  extend  beyond  the  defaulter 
and  his  own  issue ;  but  the  question  is  of  little 
practical  importance,  by  reason  of  the  power  of  a 
tenant  in  tail  in  possession  (and  to  such  only  does 
the  injunctioii  of  taking  the  name  and  arms  apply) 
to  bar  the  entail,  which  prevents  the  clause  from 
having  much  effect  except  as  to  the  tenants  for 
life  {s).     It  may  be  observed  that  though  the  doc- 


for  want  of  accuracy  in  de- 
fining how  the  estate  was  to 
go  upon  the  clause  coming 
into  operation,  see  Re  Gait's 
Trusts,  2  Hem.  &  M.  46, 
where  the  clause,  which  was 
annexed  to  a  gift  in  fee,  di- 
rected that  the  estate  should 


go  as  if  the  donee  were  dead. 

(r)  See  Butl.  Feame,  Cont. 
Rem.  p.  254,  note  (e),  in  which 
the  expression  in  question  is 
suggested. 

(s)  An  exception  on  the 
ground  that  the  collateral  re- 
lations of  the  offending  party 
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triDe  that  an  estate  cannot  be  determined  for  part 
and  continued  for  the  residue  (t),  and  that  a  con- 
dition or  limitation  ought  to  destroy  all  the  estate, 
and  not  part  of  it  only  (u)  prevents  an  estate  tail 


*  AstoptttUl 
defeanmoe  of 
estate  teU. 


were  within  the  operation  of 
the  cesser  clause  was  taken  to 
the  settlement  approyed  bj 
the  Master  in  Trevor  v.  Trevor, 
18  Sim.  108,  and  allowed  after 
argument  bj  the  late  Yioe- 
Ghanoellor  of  England;  see 
pp.  148, 150.  It  appears,  see  p. 
121,  that  the  clause  approved 
of  confined  the  forfeiture  to 
the  person  guilty  of  the  omis- 
sion, and  the  descendants  of 
that  person.  This  part  of 
the  Yice-Chanoellor's  order 
was  not  appealed  from ;  see 
the  reporter's  note  at  p.  152. 
Lord  SL  Leonards  observes 
upon  this  (Prop.  Ha  Lords, 
311  note),  "  I  do  not  remem- 
ber anj  instance  in  which  the 
estate  tail,  then  vested  in  the 
person  n^lecting  to  do  the 
act,  was  partially  defeated ; 
it  will  be  found  difficult  to 
frame  a  clause  consistently 
with  the  order  and  the  rules 
of  law."  See  also  the  text, 
infra,  and  the  notes  imme- 
diately following  this. 
.  (/)  See  Jermin  v.  Arsrot, 
cited  in  Cor  bets  Case,  1  Rep.  85. 
{u)  See  Chohnley  v.  Hum-^ 


hie,  cited  1  Bep.  86  ;  Feame, 
Gont.  Rem.  pp.  253  et  seq.*  It 
is  remarked  in  2  Jarm.  Wills, 
3rd  ed.,  p.  18,  that  in  the 
cases  referred  to  by  Mr. 
Feame,  the  proviso  was  void 
on  the  gronnd  of  repngniuicy 
(t>.  as  attempting  to  check 
the  bar  of  an  estate  tail),  and 
the  objection  to  conditions  or 
provisoes  intended  to  defeat 
an  estate  tail,  if  the  estate  is 
declared  to  cease  as  if  the 
tenant  in  taU  were  dead,  with- 
out referenoe  to  the  fidlore  of 
issue,  is  treated  as  of  little 
weight.  It  is  possible  that, 
as  there  contended,  the  death 
referred  to  might  be  constiaed 
as  if  the  referenoe  were  to 
''death  without  issue"  (see, 
howeyer,  Bird  v.  Johnson,  16 
Jur.  976,  cited  2  Jann.  19), 
but  though  this  were  conceded 
it  would  still  be  the  proper 
course  to  express  with  ac- 
curacy, by  a  reference  to  the 
frdlure  of  issue,  the  mode  in 
which  the  estate  is  togo  oTer; 
and  the  principle  that  there 
cannot  be  a  partial  defeazanoe 
of  the  estate  tail  (obvioosly 
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from  being  made  to  cease  in  part,  so  as  to  accelerate 
the  possession  of  a  person  in  the  line  of  the  entail, 
as,  for  instance,  the  son  of  the  tenant  in  tail  in 
possession,  or  (if  he  be  in  by  descent)  his  younger 
brother,  and.  requires  that  if  the  estate  be  de- 
termined at  all,  it  should  be  determined  altogether, 
yet  there  appears  to  be  no  objection  in  principle  to 
determining  the  estate  tail,  and  giving  a  new  and 
substantive  estate  tail  by  purchase  to  the  next  or 
some  other  person  in  the  line  of  the  entaU,  with 
appropriate  remainders,  so  as  to  carry  on  the  suc- 
cession as  if  the  estate  tail  had  been  partially 
determined;  and  the  writer  has  seen  this  course 
suggested,  though  he  is  not  aware  that  it  has  been 
adopted  in  practice. 

The  third  branch  of  the  Name  and  Arms  Clause  intemMdiate 
vesting  the  estate  in  trustees  during  the  life  of  a  rents  to  Mxt 
defaulting  tenant  for  life,  but  under  a  trust  to  pay  Lundeman. 
the  rents  to  the  persons  for  the  time  being  entitled 
to  the  next  vested  estate  in  remainder,  has  for  its 
object    the   protection   of  the   estates  of  children 
of  the  tenant  for  life  bom    after  the  forfeiture, 
so  as  to  enable  them  to  take  effect  in  due  course 
according  to  the  order  of  the  limitations ;  and  the 


one  not  of  conBtmction  but  of 
law)  is  wholly  anshaken,  and 
was  acted  on  in  the  recent 
case  of  Seymour  y.  Vernon^  10 
Jut.  N.  S.  487, 12  W.  R.  729, 
in  which  a  clanse  making  an 
estate  tail  cease  in  part  only 
was  held  void.    In  that  case 


the  limitations  were  executory, 
and  it  was  contended  that  the 
clause  of  forfeitnre  might  be 
modified  so  as  to  give  effect  to 
the  main  intention  by  making 
the  estate  tail  cease  in  toto, 
but  it  was  held  that  the  Court 
could  not  frame  a  new  clause. 


3^8 


SETTLEMENTS. 


intermediate  application  of  the  rents  in  a  manner 
suitable  to  the  designs  of  the  settlor,  by  giving 
them  to  the  person  presumptively  entitled  to  the 
succession,  though  under  a  liability  to  be  displaced 
by  the  birth  of  a  child  entitled  to  priority  according 
to  the  plan  of  the  settlement.  Thus,  the  default  of 
the  tenant  for  life,  if  then  without  children,  may  in 
the  first  instance  transfer  the  right  to  the  rents  to  a 
subsequent  tenant  for  life,  who  may  have  to  give 
way  to  an  after-bom  daughter  of  the  former,  and 
she  may  in  her  turn  be  afterwards  displaced  by  the 
birth  of  a  son  (x). 

Mr.  Butler's  note,  already  several  times  referred 


Claofie  for 
shifting  estate 
on  accession  of 
family  estate. 


Effect  of 
shifting  clause 
on  jointures  and 
portions. 


{x)  See  infra,  p.  385,  for 
the  cases  on  the  title  to  the 
rents  under  claases  for  shift- 
ing an  estate  on  accession  to 
a  dignity  or  to  another  es- 
tate, in  the  absence  of  such  a 
proviso  as  that  referred  to  in 
the  text;  and  see  Batl.  Co. 
Litt.  327  a,  note  (2),  II.  2. 
The  form  in  the  note  referred 
to  provides  that  the  estate 
shall  shift  without  prejudice, 
to  jointures,  portions,  leases, 
&c.,  previously  charged  or 
granted.  It  would  appear, 
however,  that  such  is  the  ope- 
ration of  a  shifting  clause  of 
the  frame  above  mentioned 
without  special  provision  for 
this  purpose,  and  hence  that 
the  provision  is  superfluous. 


In  Name  and  Anns  Clauses  it 
would  not  in  general  be  in- 
tended to  interfere  with  exist- 
ing jointures  or  portions,  but 
the  contrary  would  perhaps 
more  commonly  be  the  case 
with  respect  to  clauses  of  the 
description  of  those  to  be  next 
considered,  namely,  clauses  for 
shifting  an  estate  on  acces- 
sion to  a  dignity  or  to  another 
estate ;  and  in  framing  clauses 
of  this  description  care  must 
be  taken  to  specify  how  such 
charges  are  to  be  dealt  with. 
See  on  this  point,  Hohmdak 
V.  West,  L.  R.  12  Eq.  230,  in 
which  the  court  considered 
that  jointures  and  portions 
ought  not  to  be  defeated  by 
the  shifting  of  the  estate. 
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to  («),  contains  some  valuable  observations  on  the 
matters  requiring  attention  in  framing  clauses  for 
shifting  an  estate  on  the  accession  of  the  family 
estate  (a).    These  Mr.  Butler  divides  into  five  heads,  ^^3?^°  °^„ 

^   '  '    suDject  in  Mr. 

and  it  will  be  convenient  to  transcribe  Mr.  Butler's  Butler's  note. 
observations  under  each  head,  annexing  a  reference 
to  the  cases  illustrating  his  remarks. 

"  1st.  The  event  in  which  the  shifting  clause  is  ^j^^f^ '-   ^ 

•^        *^  Event  in  wnicn 

to  have  effect  should  be  accurately  described.     A  ^}^^  clause 

,         \  .  "^  is  to  have 

general  direction  that  it  shall  have  eflfect  on  the  eflFect. 
party's  accession  to  the  family  estate,  may  be  con- 
tended not  to  apply  to  the  event  of  his  succeeding  to 
a  proportion  of  it,  however  large  ;  nor  to  the  event 
of  his  succeeding  to  the  whole,  if  it  be  charged  with 
an  incumbrance,  to  which  it  was  not,  in  fact  or  in 
contingency,  Uable  when  the  settlement  was  framed ; 
nor  to  the  event,  where  the  party  accedes  to  the 
family  estate,  not  under  the  instrument  to  which 
the  clause  refers,  but  by  a  subsequent  and  inde- 
pendent instrument,  or  by  act  of  law ;  as  when  the 
eldest  son  suflFers  a  recovery  and  dies  without  issue 


(z)  Butl.  Co.  Litt.  327  a, 
note  (2),  II.  1. 

{a)  •  In  several  of  the  cases 
the  event  on  which  the  estate 
was  directed  to  shift  was  the 
accession  of  the  person  in  pos- 
session to  a  dignity.  Under 
these  circamstances  the  clause 
of  course  proceeds  on  the  as- 
sumption that  the  fafmly  es- 
tates will  accompany  the  title. 
Clauses  in  which  the  event  is 

VOL.    III. 


one  which,  like  accession  to  a 
title,  is  capable  of  being  de- 
termined with  precision,  and  *Shifting  clause 

.      .  .     .      upon  ftccessiou 

does  not  m  its  nature  admit  to  a  dignity, 
of  doubt  whether  it  has  hap- 
pened or  not,  are  to  be  pre- 
ferred to  those  which  are 
made  to  take  effect  by  express 
reference  to  the  accession  of 
another  estate,  as  to  which  see 
the  text  infra. 
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Second  head : 
Estates  or 
interests  on 
acquisition  of 
which  second 
estate  is  to  be 
shifted. 


Cases  illos- 
trating  first  and 
second  heads. 

Micklethwait  v, 
Micklethwait. 
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and  intestate,  or  settles  the  family  estate  on  his 
next  brother.  In  the  former  of  these  cases  the  next 
brother  would  take  by  heirship  to  his  eldest  brother ; 
in  the  latter  he  would  take  under  a  conveyance 
from  him ;  and  he  would  take  in  neither  (at  least 
immediately)  by  the  instrument  containing  the 
clause.  The  clause,  therefore,  should  be  so  framed 
as  to  describe  the  events  in  which  it  is  to  operate 
and  prevent  its  operation  in  other  events. — ^2ndly. 
The  clause  should  decide  accurately  what  estates  or 
interests  the  younger  brother  solely,  or  both  the 
younger  brother  and  his  issue  male  are  to  take  in 
the  family  property,  so  as  to  give  to  the  clause  the 
eflfect  of  making  the  second  estate  shift  from  them. 
When  the  property  is  included  in  a  particular  deed, 
and  the  party  is  to  take  it  according  to  the  terms  of 
that  deed,  this  may  be  easily  described  ;  but  where 
this  is  not  the  case,  it  is  frequently  difficult  to  frame 
the  clause  in  such  a  manner  as  will  ascertain  with 
precision  the  events  to  which  the  clause  is  intended 
to  apply/'  With  reference  to  the  observations  under 
these  two  heads  (which  may  be  considered  toge- 
ther), they  are  illustrated  by  several  modem  cases. 
Thus,  in  Micklethwait  v.  Micklethwait  (6),  the  tes- 


(ft)  4  C.  B.,  N.  S.  790,  in 
error,  id.  862.  The  shifting 
clause  directed  that  the  estate 
should  go  over  on  a  younger 
son  becoming  entitled  to  the 
property  settled  on  the  mar- 
riage of  N.  in  the  character  of 
the  heir  male  of  his  body. 


Besides  the  point  mentioned 
in  the  text  it  was  unsaocess- 
fully  contended  that  the  shift- 
ing clause  was  inoperatire  in 
consequence  of  (under  circnm- 
stancesulof  some  complexity 
which  it  does  not  appear  ma- 
terial   to  notice)  the   estate 
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tator  made  the  limitations  of  his  own  estate  in 
favour  of  the  second  and  other  younger  sons  of  the 
tenant  for  life  of  the  family  estate,  contingent,  as 
regards  their  place  in  the  settlement,  upon  the 
tenant  for  life  and  his  eldest  son  conveying  part  of 
the  family  estate  in  such  a  manner  as  to  give  effect 
to  an  unattested  codicil  of  the  testator's  father,  and 
there  was  a  shifting  clause  carrying  over  the  tes- 
tator's estate  upon  devolution  on  the  person  in  pos- 
session thereof,  of  the  family  estate.  The  tenant 
for  life  and  his  eldest  son  having  conveyed  the 
specified  part  of  the  family  estate  according  to  the 
will,  the  remaining  part  of  the  estate  after  their 
death  and  the  failure  of  issue  of  the  latter,  devolved 
upon  the  second  son  then  in  possession  of  the  tes- 
tator's estate,  and  it  was  contended  that  as  part 
only  of  the  family  estate  had  so  devolved,  the  shift- 
ing clause  as  to  the  testators  estate  did  not  take 
effect  It  was  held,  however,  upon  the  plain  in- 
tention of  the  wiU,  that  in  the  event  which  had 
happened,  the  devised  estate  went  over.  In  Fazor-  Paakeriy 
Tcerly  v.  Ford  (c),  the  shifting  clause  was  contained  ^*  °  * 

referred  to  in  the  text  as  the  the  death  and  failure  of  issue 

family  estate  not  answering  male  of  the  eldest  son. 
the  deseription  of  the  property         {c)  4  Sim.  390  \  S.C.I  Ad. 

settled  on  the  marriage  of  N.;  &  El.  897.    The  argument  (4 

and  of  the  second  son  haying  Sim.  403  et  seq.)  against  the 

sacceeded  to  the  family  estate,  operation  of  the  clause  de- 

not  as  heir  male  of  his  father's  serves  attention.    The  Yiee- 

body,  but  under  a  l^nitation  Chancellor  observed  (4  Sim. 

to  him  as  tenant  in  tail  male  410),  almost   in    the  words 

in  remainder  expectant  upon  of   Mr.  Butler   above    tran- 
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in  the  will  of  Colonel  Fazakerly,  whereby  estates 
were  devised  in  succession  in  tail  male  to  the  second 
and  other  sons  of  a  person  who  had  been  devisee  in 
tail  male  of  other  estates  under  the  will  of  a  de- 
ceased testator,  and  the  clause  was  to  operate  in  the 
event  of  the  last-mentioned  estates  descending  to  or 
devolving  upon  any  son  who  should  be  tenant  in 
tail  male  in  possession  of  his  (Colonel  Fazakerl/s) 
own  estates.  The  devisee  of  the  other  estates  re- 
ferred to  had,  previously  to  the  date  of  Colonel 
Fazakerly's  will,  suffered  a  recovery  and  re-limited 
those  estates  to  himself  for  life,  remainder  to  his 
first  and  other  sons  in  tail  male,  but  subject  to  a 
jointure  and  portions  and  a  term  for  securing  them  ; 
and  after  Colonel  Fazakerly's  death,  those  estates, 
by  the  death  of  the  tenant  for  life  and  of  his  eldest 


scribed — "  Suppose  that  the 
father  and  the  eldest  son  had 
suffered  a  recovery  and  limited 
the  estate  to  the  father  in  fee ; 
and  that,  upon  the  death  of 
the  father,  the  eldest  son 
being  then  dead,  the  estate 
had  descended  to  the  second 
son,  it  would  not  have  de- 
scended under  the  settle- 
ment.** 

Besides  the  principal  point 
noticed  above  it  was  contended 
that  as  Colonel  Fazakerly's 
will  contained  the  usual  clause 
directing  the  accumulation  of 
the  rents  during  minority,  the 
second  son,  who  was  a  minor 


when  the  other  estates  de- 
volved on  him,  was  not  then 
in  possession  of  Colonel  Fa- 
zakerly*s  estates  within  the 
meaning  of  the  shifting  clause ; 
and  that  as  the  resettlement 
after  the  recovery  gave  the 
usual  power  of  sale  and  ex- 
change which  had  been  exten- 
sively exercised,  the  clause  was 
rendered  inoperative  by  the 
alteration  in  the  subject 
matter.  The  Vice-Chancellor 
thought  that  there  was  little 
weight  in  the  latter  objection, 
and  that  the  money  produced 
by  sales  represented  the  estate 
(see  4  Sim.  411). 
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son,  came  to  the  second  son  as  tenant  in  tail  male 
in  possession,  but  subject  to  the  jointure  and 
portions.  Under  these  circumstances  it  was  held 
that  the  term  "  devolution "  in  the  shifting  clause 
could  not  be  supposed  to  have  meant  less  than  the 
full  unincumbered  possession  and  enjoyment  of  the 
estate  ;  and  that  as  the  party  had  become  entitled 
to  the  estate  subject  to  a  charge,  the  event  had  not 
happened  on  which  the  shifting  clause  was  to  take 
eflFect  It  was  said  that  the  clause  must  be  con- 
strued as  if  the  estate  had  been  charged  to  its  full 
value,  that  is,  to  such  an  amount  as  would  have 
absolutely  destroyed  the  beneficial  enjoyment  of  it. 
In  Taylor  v.  Earl  of  Harevjood  (d),  the  shifting  Ta^orv.  Bari 
clause  (which  was  contained  in  a  will)  was  to  take 
efiect  in  case  the  testator's  son  Daniel  should  at  any 
time  thereafter  come  into  the  actual  possession  of  an 


of  Harewood. 


{d)  3  Hare,  372.  The  devise 
of  the  estate  on  accession  to 
which  the  shifting  clause  was 
to  take  effect,  was  subject  to  a 
charge  of  debts,  annuities,  and 
legacies  in  aid  of  the  testator's 
personalty.  It  was  not  shown 
that  the  estate  at  the  time  of 
its  accession  was  subject  to  any 
incumbrance  on  this  account, 
but  if  that  was  the  state  of 
circumstances  (as  the  Yice- 
Chancellor  observed),  Faza- 
k&rly  "^.Ford  (ubi  supra)  would 
have  been  a  material  autho- 
rity. With  respect  to  the 
circumstance  that  as  to  part  of 


the  property  the  entail  had 
been  barred  previously  to  the 
date  of  the  will  containing  the 
shifting  clause,  upon  which  it 
was  argued  that  the  reference 
to  the  entail  was  not  to  be 
taken  in  its  technical  sense, 
but  in  some  popular  or  quali- 
fied meaning,  it  was  considered 
that  the  testator  was  probably 
ignorant  of  the  recovery  hav- 
ing been  suffered,  and  that 
the  will  must  be  construed 
as  if  at  its  date  all  the 
limitations  had  been  sub- 
sisting. 
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estate  described  bb  entailed  upon  the  testator  and 
his  issue  by  his  late  uncle.     Three  several  estates 
had  been  settled  by  the  uncle  to  uses  under  which, 
after  other  limitations  for  life  and  in  tail,  the  testa- 
tor  took  a  life  interest  with  remainder  to  his  first 
and  other  sons  in  tail  male.     As  to  one  of  those 
estates,  a  recovery  had  been  suflFered  at  the  date  of 
the  will  by  a  prior  tenant  in  tail,  then  entitled  in 
remainder,  with  the  concurrence  of  the  tenant  for 
life  in  possession ;  aud  as  to  the  other  two  estates, 
recoveries  were  suffered  after  the  testator's  death  by 
the  same  tenant  in  tail,  who  had  then  come  into 
possession,  and  he  <  devised  all  three  estates  to  the 
testator's  son*     It  was  held  that  the  possession,  by 
virtue  of  the  recoveries  and  the  devise,  was  not  an 
actual  possession  within  the  will,  and  hence  that  the 
shifting  clause  did  not  operate.      The  Vice-Chan- 
cellor  Wigram  was  of  opinion  that  referential  words 
of  the  description  of  those  then  under  consideration, 
according  to  their  natural  import,  refer  to  limita- 
tions known  or  supposed  by  the  party  who  uses 
them  to  be  still  subsisting — that  a  man  who  knows 
that  an   estate  stands  limited  to  himself  and  his 
descendants,  so  that  his  eldest  son  may  or  may  not 
become   entitled  to  it  under  existing  limitations, 
may  reasonably  enough  make  a  provision  in  his 
own  will  contingent  upon  his  son  becoming  entitled 
to  such  settled  estate;    and  the  same  observation 
may  perhaps  apply  to  a  case  ia  which  a  parent  has 
special  grounds — as  the  existence  of  known  affection 
or  a  declared  intention — ^for  expecting  that  one  of 
his  children  may  eome  into  the  possession  of  an 
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estate  not  actually  settled  upon  him.     But  as  an 
abstract  proposition  it  is  difficult  to  conceive  any- 
thing more  irrational  or  improbable  than  that  a  tes- 
tator should  make  the  provisions  of  his  own  will  con- 
tingent upon  one  of  his  children  becoming  entitled 
to  an  estate  not  settled  upon  him,  and  which  the 
testator  has  no  reason  such  as  above  supposed  for 
expecting  that  his  child  will  ever  become  entitled 
to.     The  Vice-Chancellor  expressly  guarded  himself 
against  giving  an  opinion,  whether  in  the  case  of  a 
clause  like  that  in  question,  and  of  an  estate  tail 
barred  and  simultaneously  renewed  as  part  of  one 
transaction,  the  estate  being  ultimately  undiminished 
in  quantity  and  unimpaired  in  value,  the  Court 
would  or  would  not  consider  the  new  limitations  as 
a  continuance  of  the  old.     In  the  case  before  the 
Court  it  was  impossible  to  treat  the  transaction  as 
made  with  reference  to  the  old  limitations ;  and  it 
could  not  in  principle  be  held  that  an  actual  posses- 
sion by  purchase  for  value   by  the  testator's  son 
would  not  be  actual  possession  within  the  will,  and, 
at  the   same  time,  that  an  actual  possession  by 
devise  from  a  stranger  who  was  a  purchaser  for 
value  would  be  in  a  different  position ;  or,  by  parity 
of  reasoning,  that  an  actual  possession  by  a  devise 
in  fee-simple  after  a  recovery  would  not  be  attended 
by  the  same  consequences  with  reference  to  the  pro- 
vision in  question  (e).     On  the  other  hand,  in  liar-  ^^^^  *' 

(e)  And    see    Oardiner   r.  11  H.  L.  Ca.  323  ;  in  which 

Jellicoe,  12  C.  B.  N.  S.  568,  it  appears  to  have  been  as- 

in  Cam.  Scacc.  10  Jar.  N.  S.  suined  that  the  accession  of 

363,  11  W.  R.  999,  in  D.  P.  the    plaintiff  to   the    femily 
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rison   v.   Round  {f)   which   arose   on   a   marriage 
settlement  whereby  (after  the  death  of  the  parents) 


Distinction 
between  cases 
relating  to 
shifting  clauses 
and  cases  as 
to  portions. 


estate,'  which  took  place  under 
a  recovery  and  other  inter- 
mediate dealings,  was  not 
within  the  shifting  clanse. 

(/)  2  De  G.  M.  &  G.  190. 
Lord  St  Leonards  expressed 
his  opinion  (p.  207)  that  both 
Faadkerly  v.  Ford  and  Taylor 
V.  Earl  of  Harewood  (ubi 
supra)  were  rightly  decided. 
In  Siacpoole  v.  Stacpooley  2 
Con.  &  Law.  489,  501,  it  was 
intimated  that  the  sale  of  part 
of  the  first  estate  to  pay  off  a 
family  charge  to  which  it  was 
subject  at  the  date  of  the  will, 
would  not  prevent  the  second 
estate  from  shifting  on  the  ac- 
quisition of  the  residue  of  the 
first  estate. 

Reference  may  here  be  made 
to  the  case  of  Stanhope  v.  CoU 
lingwood,  L.  K.  4  Eq.  286,  4 
H.  L.  Eng.  &  Ir.  Ap.  43, 
where  the  question  was,  as  to 
the  right  of  the  eldest  son, 
who  had  concurred  with  his 
father  in  barring  the  entail 
and  making  a  resettlement,  to 
share  in  a  fdnd  settled  on 
the  children  other  than  an 
eldest  son  entitled  to  the  es- 
tate, and  where  the  question 
was  treated  by  Woody  V.C,  as 


governed   by  the  authorities 
(such  as  Faaakerly  v.  F&rd) 
on  clauses  shifting  an  estate 
on  the  accession  of  the  family 
estate ;  but  on  appeal  to  the 
House  of  Lords  this  decision 
was  reversed,  with  the  con- 
currence of  the  learned  judge 
who  pronounced  it,  the  case 
being  held  not  to  depend  on 
the    principles   applicable  to 
the  construction  of   shifting 
clauses,  but  to  fall  within  the 
class  of  cases  (which  are  dis- 
cussed infra)  relating  to  the 
exclusion  of  an    eldest   son 
taking  the  family  estate  from 
sharing  in  a  ftmd  intended  as 
portions  for  younger  children. 
It  wafi  said  by  Lord  WesOntry^ 
"it  appears  to  me  thatagreat 
distinction  must  be  made  be- 
tween the  clause  now  before 
us    and    those  clauses  com- 
monly denominated    shifting 
clauses,  which  are  applied  in 
settlements  for  the  purpose  of 
determining  the  existing  uses 
of  an  estate,  and  giving  birth 
to   new  and   different   uses. 
These  shifting  clauses  operate 
entirely  under  the  Statute  of 
Uses ;  and  one  of  the  cardi- 
nal principles  of  the  law  of 


SETTLEMENTS. 


377 


the  family  estate  was  limited  to  the  first  and  other 
sons  of  the  marriage  in  tail  male,  and  the  second 
estate  was  limited  to  the  second  and  other  sons  of 
the  marriage  in  tail,  and  which  contained  a  shifting 
clause  as  to  the  second  estate  in  the  event  of  a 
second  or  other  younger  son  becoming  an  eldest 
son  entitled  in  possession  to  the  family  estate,  the 
father  and  the  second  son,  after  the  death  of  the 
eldest  son  (who  died  a  minor),  suflFered  a  recovery 
of  the  family  estate,  which  was  declared  to  enure  to 
such  uses  as  the  father  and  son  should  jointly  ap- 
point, and  in  default  of  appointment  to  the  old  uses. 
The  father  and  son  afterwards,  in  exercise  of  their 
power,  made  a  mortgage  for  raising  a  sum  which 
was  expressed  to  be  paid  to  both.  Under  these  cir- 
cumstances Lord  St.  Leonards,  C,  held,  that  upon 
the  death  of  the  father  the  second  estate  shifted  to 
the  third  son.  His  Lordship  considered  that  the 
recovery,  merely  letting  in  the  power  of  joint  ap- 
pointment, did  not  so  alter  the  estate  as  to  prevent 
the  operation  of  the  proviso  ;  that  though  by  force 
of  the  power  of  appointment  they  might  have  dis- 
posed of  the  fee  in  a  way  that  would  have  alto- 


uses  is  this,  that  a  new  use 
will  not  arise  nnless  the  con- 
ditions and  terms  on  which  it 
is  to  come  into  being  are 
strictly  followed.  But  the 
clause  that  we  have  to  deal 
with  is  not  a  clause  determin- 
ing existing  interests,  or  giv- 
ing birth  to  new  interests,  but 
a  clause  used  for  the  purpose 


of  carrying  into  effect  the 
great  object  of  parties  in 
making  a  provision  for  chil- 
dren ;  namely,  that  no  one 
child  should  obtain  a  double 
portion  at  the  expense  of 
another."  And  see  the  re- 
marks of  Wood,  V.  C,  in 
Wyndham  v.  Fane,  11  Hare, 
295. 
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gether  defeated  the  uses  of  the  settlement,  what 
they  actually  did — namely,  their  joint  conveyance 
to  a  mortgagee  in  fee  to  raise  a  sum  of  money  re- 
presented to  have  been  paid  to  both,  with  a  proviso 
for  redemption  and  reconveyance  to  the  subsisting 
uses — ^had  not  that  effect ;  that,  under  the  circum- 
stances, the  son  took  the  estate  in  point  of  truth  and 
actual  fact  under  the  limitations  of  the  settlement. 
The  settlement  gave  it  to  him  originally,  the 
recovery  deed  restored  it  to  him,  the  mortgage  deed 
kept  it  still  in  him,  and  no  act  was  done  to  take  it 
from  him  ;  and  thus,  as  far  as  the  decision  of  the 
case  waa  concerned,  he  was  to  be  regarded  as  still 
being  tenant  in  taH  of  the  estate  under  the  settle- 
ment With  respect  to  the  effect  of  the  mortgage, 
it  was  considered  that,  in  the  absence  of  evidence  of 
the  manner  in  which  the  money  was  appropriated, 
it  must  clearly  be  considered  in  law  that  it  was 
received  by  the  father  and  son  in  respect  of  their 
different  interests ;  that  therefore,  so  far  as  the  son 
was  concerned,  it  amounted  merely  to  a  partial 
anticipation  of  that  for  which  he  ought  regularly  to 
have  waited  till  the  father's  death,  that  he  took 
only  subject  to  his  own  charge,,  and  had  every 
benefit  which  ever  was  intended  for  him  by  the 
author  of  the  proviso.  Upon  this  part  of  the 
subject  reference  may  also  be  made  to  the  case  of 
Monypenny  v,      Mouypeuny  V.  Bering  (9),  in  which  (though  under 

the  circumstances  it  was  not  necessary  to  decide 
this  point)  Lord  St  Leonards  intimated  an  opinion 
adverse  to  the  operation,  in  the  event  which  had 

{g)  2  De  G.  M.  &  G.  145. 
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happened,  of  a  shifting  clause  to  take  eflFect  upon 
any  of  certain  persons  becoming  entitled  to  an  estate 
of  freehold  or  inheritance  in  possession  in  property 
which  in  the  result  devolved  to  one  of  the  specified 
class,  not  by  inheritance  or  under  limitations  sub- 
sisting at  the  date  of  the  instrument  containing  the 
clause,  but  by  means  of  a  recovery  and  subsequent 
devise  of  the  property,  which  at  the  date  of  that 
instrument  was  held  partly  in  tail  and  partly  in  fee- 
simple  Qi) ;  and  in  which  it  was  held  that  another 
shifting  clause  to  operate  upon  the  testator's  bro- 
thers or  either  of  them,  their  or  either  of  their  issue, 
becoming  entitled  to  a  certain  settled  estate,  did 
not  take  effect  upon  a  mere  title  in  remainder  (t) 


(A)  Itwas  Bnbmitted(seep. 
166)  that  the  case  was  dis- 
tinguishable from  Fazakerly 
V.  Fordy  and  Taylor  v.  Earl  of 
Harmcoody  inasmuch  as  the 
estates  for  the  devolation  of 
which  the  clanse  in  question 
piOYided  were  not  in  settle- 
ment at  the  time.  Although 
Lord  8L  Leonardif  opinion 
was  expressed  in  the  form  of 
a  doubt,  it  may  be  inferred  to 
hare  been  adrerse  to  the  ope- 
ration of  the  clause.  It  was 
bj  accident  only  that  the  two 
wills  upon  which  this  case 
turned  did  not  give  rise  to  the 
union  in  one  person  of  two 
estates,  each  of  which  was  in 
that  event  directed  to  go  over. 


How  such  a  case  would  be 
dealt  with  must  of  course  de- 
pend on  the  frame  of  the  in- 
struments ;  but  it  would  be  a 
curious  consequence  if  provi- 
sions intended  to  have  the 
effect  of  founding  two  families 
should  in  the  result  leave  the 
elder  branch  altogether  un- 
provided for. 

{%)  In  Curzon  v.  Curzoriy  1  Right  of  wife 
Giff.  248,  where  by  a  will  per-  ^er^f  title^ 
sonal  estate,  whereof  the  in-  |»  huflW  in 

her  nght. 

come  was  given  to  the  sepa- 
rate use  of  a  married  woman, 
was  subjected  to  forfeiture  on 
her  being  in  the  receipt  of  or 
entitled  to  a  permanent  income 
of  1000/.  per  annum  or  up- 
wards, it  was  held  that  the 
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vesting  in  one  of  the  brothers,  but  was  operative 
toties  quoties  (k)  as  regarded  the  particular  persons 
named,  and  therefore  after  having  once  taken  effect 
upon  that  brother  becoming  entitled  in  possession  to 
the  settled  estate  referred  to,  operated  again  upon  the 
devolution  on  his  death  of  that  estate  to  the  other 
brother,  notwithstanding  that  the  latter  had  con- 
veyed  away  his  interest  in  the  estate  subject  to  the 
shifting  clause,  and  had  concurred  in  suffering  a 
recovery  of  the  settled  estate,  by  means  of  which  he 
succeeded  to  that  estate  in  fee- simple  instead  of  as 

Bagot  r.  Legge.    tenant  in  tail : to  the  case  of  Bagot  v.  Legge  (/), 

in  which  a  title  acquired  as  tenant  in  tail  in  remain- 


Capacity  of 

shifting  cl&ufla 
for  repeated 
operation. 


forfeiture  did  not  take  effect 
by  the  accming  to  her  of  an 
income  exceeding  that  amonnt 
which,  by  virtue  of  a  covenant 
in  her  marriage  settlement  as 
to  her  after-acquired  property, 
was  impressed  with  trusts 
under  which  her  husband  had 
the  first  life  interest.  The  set- 
tlement was  prior  to  the  will 
and  the  covenant  was  by  the 
husband  alone. 

(k)  The  like  question  as 
to  the  capacity  of  a  shifting 
clause  for  repeated  operation 
arose  in  Doe  v.  Earl  of  Scar- 
horoughy  3  Ad.  &  El.  2  ;  S.  0. 
in  Cam.  Scacc»  nom.  Earl 
of  Scarborough  v.  Doe  dem. 
Savile^  id.  897.  In  Lord  Ken- 
lis  V.  EarlofBecttve,  34  Beav. 


587,  in  which  estate  B  was 
directed  by  a  will  to  be  settled 
to  the  use  of  Lord  E.  for  life 
with  remainder  to  his  issue  in 
tail,  and  afterwards  to  the 
same  uses  as  estate  A,  which 
latter  estate  was  to  be  settled, 
after  certain  prior  limitations 
which  failed,  to  the  use  of  Lord 
E.  fpr  life  with  remainders 
over,  it  was  held,  upon  the 
construction  of  a  clause  shifts 
ing  estate  B  on  the  accession 
of  Lord  K.  to  estate  A,  that 
it  operated  to  determine  onlj 
his  first  life  estate,  and  that 
his  second  life  estate  expectant 
on  the  intermediate  limita- 
tions remained  subsisting. 

(0  84  L.  J.  Ch.  156,  12  W. 
R.  1097. 
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der  expectant  on  a  life  estate  was  held  not  to  be 
a    "succeeding"  to   the  family  estate  within  the 

meaning  of  the  shifting  clause  : ^to  the  case  of 

Walrnesley  v.  Gerrard{m),  in  which  a  shifting  y*^™*^^®^*- 
clause  in  a  will  requiring  the  testator's  eldest 
nephew  or  his  issue,  in  case  they  should  become 
entitled  "  under  any  then  existing  or  future  will  or 
settlement  or  other  assurance  (except  actual  pur- 
chase for  money)"  to  the  family  estate,  to  convey  a 
devised  estate  to  the  younger  nephews  and  their 
issue,  was  held  not  be  binding  on  the  eldest  nephew, 
who  at  the  date  of  the  will  and  of  the  testator's  death 
was  seised  in  fee  of  the  family  estate  by  descent  as 
heir  of  his  father,  although  the  latter  had  acquired 
it  imder  a  will ;  the  words  of  the  shifting  clause 
being  considered  to  relate  to  the  particular  mode  in 
which  the  person  mentioned  in  the  clause  acquired 

the   property: to   the   cases  of  Scarishrick  v. 

Lord  Skelmersdale  (n)  and  Booth  v.  Scarishrick  (o)  Scansbnck  v. 
(an  appeal  from  the  former),  in  which  it  was  held  meradaie. 
that  upon  a  will  whereby  an  estate  was  settled  on  a^brick. 
the  third  and  after-born  sons  of  the  testator  and 
their  issue  with  subsequent  remainders  in  favour  of 
the  first  and  second  sons  and  their  issue,  and  which 
contained  a  shifting  clause  carrying  over  the  estate 

(wi)  29  Beav.  321.    It  was  complying  with  the  will,  that 

also  held  that  though  the  de-  settlement  was  as  binding  as 

yigee  was  not  bonnd  to  settle  if  it    had   been    compalsory 

the  other  estate  in  order  to  upon  him  to  execute  it. 
retain  that  devised  by  the  will,         (n)  4  You.  &  Col.  78, 1  Ho. 

yet  haying  made  a  settlement  Lords  Cas.  173  (n). 
for  the  expressed  purpose  of         (p)  1  Ho.  Lords  Cas.  167. 
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Scarisbrick  v. 
Bccleston. 


Use  of 

"younger"  in 
metaphorical 
Bcnae. 


in  the  event  of  the  third  son  succeeding  to  another 
estate,  and  any  younger  son  of  the  testator  being 
then  living,  the  clause  did  not  operate  so  as  to  shift 
the  estate  subject  thereto  from  the  third  (who  was 
also  youngest)  son  to  the  eldest,  who  as  to  that 
estate  was  posterior  in  limitation,  and  therefore  (as 
was  contended)  younger  with  reference  to  the  suc- 
cession to  the  estate  (p) : and  to  the  case  of 

Scarishrich  v.  Eccleston  (q),  in  which  upon  the 
same  shifting  clause  and  another  contained  in  the 
same  will,  it  was  held,  having  regard  to  the  general 
frame  of  the  will,  that  "  a  younger  son  or  daughter" 
of  the  testator  meant  a  younger  son  or  younger 
daughter,  and  that  these  words  were  to  be  construed 
distributively  with  reference  to  the  persons  from 
whom  the  estate  was  to  shift,  namely,  a  son  younger 
than  a  son,  or  a  daughter  younger  than  a  daughter, 


(p)  Instances  of  the  nse  of 
"  younger  "  in  a  metaphorical 
sense  are  given  at  4  Yon.  & 
Col.  112,  and  1  Ho.  Lords  Cas. 
181  (n)  ;  bat  it  is  said  that  in 
speaking  of  children,  the  word, 
unless  controlled  by  the  con- 
text or  by  circumstances,  is 
plainly  used  in  its  direct  and 
not  in  any  figurative  sense. 
The  rule  in  this  respect  a&  to 
portions  is  treated  as  resting 
on  special  grounds.  See  infra. 
"With  respect  to  the  analogy 
between  questions  on  the  shift- 
ing of  a  second  estate  upon 
succession  to  the  principal  es- 


tate, and  those  on  the  loss  of 
a  younger  child's  portion  by 
the  like  succession,  see  supra, 
p.  376,  note  (/). 

(q)  5  01.  &  Fin.  898  ;  and 
see  Sugd.  Prop.  Ho.  Lords, 
303.  Reference  may  here  be 
made  to  the  printed  ''Eeasona** 
annexed  to  the  appellant's 
case,  the  work  of  the  late 
Mr.  Duval,  and  a  remarkable 
monument  of  the  clear  and 
powerful  intellect,  the  acute- 
ness  controlled  by  sound  judg- 
ment, and  the  skill  in  compo- 
sition of  that  eminent  con- 
veyancer. 
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the  result  being  that  in  the  event  which  had  hap- 
pened of  the  death  and  failure  of  issue  of  all  the 
sons  except  the  youngest,  he  was  entitled  as  against 
the  daughters  to  retain  all  the  settled  estates. 
Under  this  head  also  may  be  mentioned  the  cases 
of  Trevor  v.  2Vei?or  (r),  in  which,  on  the  ground  Trevor  r.  Trevor. 
that  the  tenant  for  life  was  heir  apparent  to  the 
peerage  on  accession  to  which  the  shifting  clause 
was  to  operate,  it  was  unsuccessfully  contended 
that  the  clause  (which  was  framed  by  reference  to 
another  clause  applying  to  diflferent  estates  and 
under  different  circumstances)  did  not  apply  to  the 
tenant  for  life  but  only  to  his  issue ;  and,  Lawharde  ]^^^®  ^' 
V.  Peach  (s),  and  Turton  v.  Lamharde  {t\  in  which  Turwn  v, 

T         Vw       1 

the  like  argument  of  improbability  that  the  shifting 
clause  was  intended  to  operate,  was  insisted  on 
upon  stronger  grounds,  but  without  success,  with 
respect  to  a  tenant  for  life  in  remainder  of  the 
devised  estate,  who  was  also  tenant  in  tail  in  re- 
mainder of  the  estate  on  accession  to  which  the 
shifting  clause  was  to  operate,  the  two  sets  of  limi- 
tations being  such  that  the  estate  for  life  could  not 
possibly  come  into  possession  before  the  estate  tail, 
so  that^  on  the  assumption  that  the  shifting  clause 
was  to  operate,  the  estate  for  life  must  necessarily 
be  barren  of  enjoyment  by  going  over  immediately 
upon  its  coming  into  possession. 

"  3rdly.  Equal  attention  must  be  observed  in  de-  J^*"'^  ^®^ ! 

•^  ^  Person  to  whom 

scribing  the  person  to  whom  the  settler  wishes  the  ^^^^  ®^*®  '^ 

*^  *•  to  devolve. 

(r)  13  Sim.  108, 142;  Sugd.         («)  4  Drew.  553. 
Prop.  Ho.  Lords,  310.  (t)  1  De  G.  F.  &  J.  495. 
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Fourth  head  : 
Provision  for 
event  of  next 
taker  not  being 
in  existence 
at  time  of 
shifting. 


second  estate  to  devolve  when  the  party  accedes  to 
the  family  estate.  It  sometimes  happens  that  in  the 
case  proposed  in  this  annotation,  the  settler  directs 
that  on  the  accession  of  any  of  the  subsequent 
tenants  for  life  to  the  family  estate,  the  second 
estate  shall  devolve  to  the  person  next  entitled  in 
remainder.  Now,  in  the  case  proposed,  the  person 
next  entitled  in  remainder  is  the  son  of  the  tenant 
for  life,  or  (where  such  a  limitation  is  introduced)  the 
trustees  for  preserving  the  contingent  remainders. 
To  one  or  other  of  these  the  limitation,  worded 
in  the  manner  which  has  been  mentioned,  has  in 
some  adjudged  cases  been  held  to  carry  the  estate. 
But  this  almost  always  is  contrary  to  the  intention 
of  the  settler,  as  he  generally  wishes  that  the  estate 
shifted  should  not  devolve  to  the  trustees,  or  to  the 
issue  of  the  son  from  whom  it  shifts,  but  vest  in  the 
next  son.  This,  therefore,  should  be  provided  for. 
— 4thly.  The  clause  should  also  direct  to  whom  the 
second  estate  should  devolve,  if  at  the  time  of  its 
shifting  the  person  to  whom  it  is  limited  is  7iot  in 
existence,  but  may  afterwards  come  in  esse.  As 
where  an  estate  is  limited  to  the  sons  of  !•  S.  (a 
person  in  existence)  successively  in  tail  maie,  with, 
a  clause  directing  that,  on  the  accession  of  any  son 
of  I.  S.  to  a  particular  estate,  the  lands  in  settle- 
ment shall  devolve  to  the  next  son  of  L  S. ;  and 
while  L  S.  is  living,  and  has  one  son  only,  that  son 
accedes  to  the  estate.  It  is  proper  to  provide  for 
this  case  by  directing  who  is  to  be  entitled  to  the 
estate  while  there  shall  be  a  possibility  of  a  sub- 
sequent son,  but  the  existence  of  such  subsequent 
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son  shall  be  in  suspense."    The  observations  under  Ca«e«  iiin»- 

.  .  trative  of  third 

Mr.  Butlers  3rd  and  4th  divisions  are  also  illus-  »nd  fourth 
trated  by  several  authorities.  In  Doe  Y.Heneage{u),  Doe «.  Heneage. 
the  estate  was  limited  by  will  to  the  testator's  son 
Greorge  for  life,  remainder  to  trustees  to  preserve, 
remainder  to  his  first  and  other  sons  in  tail  male, 
remainders  over,  subject  to  a  proviso  that,  upon  the 
accession  of  George  or  any  of  his  sons  to  the  family 
property,  his  estate  under  the  will  should  determine, 
and  the  next  in  remainder  should  enjoy  the  devised 
property  as  if  he  were  dead.  Upon  this  clause  it 
was  held  that  upon  the  accession  of  George  (who 
had  then  no  issue)  to  the  family  property,  the 
devised  property  passed  to  the  trustees  to  preserve, 
and  that  upon  George's  death  and  the  consequent 


(u)  4  T.  R.  13.  See 
Feame,  Cont  Bern.,  App. 
No.  71.  (9th  and  10th  eds.) 
Mr.  Feame's  opinion  was 
written  in  the  lifetime  of 
George,  and  he  considered 
that  the  rents  nntil  the  birth 
of  a  Bon  belonged  to  George,  as 
heir  and  ultimate  reyersioner 
nnder  the  will,  and  after  the 
birth  of  a  son,  belonged  to  that 
son.  (It  had  preyionslj  been 
held  in  Hopkins  y.  Hophins^ 
1  Atk.  581,  see  p.  597,  that 
trustees  to  preserve  contingent 
remainders  might  take  during 
suspense  of  the  remainders, 
upon  a  resulting  trust  for  the 
heir  at  law.)    The  terms  of 

VOL.  III. 


the  proviso  in  Doe  v.  Hmeage^  Beraltiiig  tnuta 
canying  over  the  estate  as  if 
the  person  succeeding  to  the 
other  specified  property  were 
dead,  may  be  thought  (see 
supra,  pp.  366,  367,  and  notes, 
2  Jarm.  Wills,  3rd  ed.,  18)  to 
have  been  unsuitable  for  de- 
termining an  estate  tail,  but 
as  the  clause  directed  the  cesser 
of  the  estate  of  the  person  so 
coming  into  possession  and 
the  devolution  to  the  next  in 
remainder  according  to  the 
uses  of  the  will,  the  additional 
words  "as  if  my  said  son,  &c., 
were  dead,"  appear  to  be  sur- 
plusage  and  merely  to  amount 

to  an  inaccuracy  of  expression. 

c  c 
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Stanley  v. 
Stanley. 


accession  of  his  eldest  son  to  the  family  property, 
his  second  son  became  entitled  to  the  devised  pro- 
perty (x).     So  in  Stanley  v.  Stanley  (y),  where  the 


As  to  estate  of 
trustees  to  pre- 
serve,  when 
prior  life  estate 
is  directed  to 
cease  as  if  the 
tenant  for  life 
were  dead. 


(x)  The  qnestion  whether 
the  clanse  was  capable  of  ope- 
rating a  Becond  time  (which 
seems  open  to  much  doubt), 
does  not  appear  to  have  been 
raised. 

(y)  16  Ves.  491.  It  was 
intimated  in  this  case,  that 
Doe  Y.  ff&neag$f  nbi  supra, 
might  be  liable  to  doubt  in 
respect  of  the  interest  of  the 
tenant  for  life  being  directed 
to  cease,  and  the  remainder- 
man to  take  as  if  the  tenant 
for  life  were  dead  ;  and  if  the 
tenant  for  life  was  to  be  con- 
sidered as  dead,  there  might  be 
a  doubt  as  to  the  right  of  the 
trustees  to  enter,  as  they  had 
only  an  estate  for  his  life  ; 
and  if  he  was  to  be  considered 
as  dead  from  the  moment  the 
other  estate  came  to  him,  a 
question  might  have  been 
made  whether  he  was  not  to 
be  taken  as  dead  without 
issue  ;  no  issue  being  then 
bom  (see  16  Ves.  509,  510). 
These  considerations,  however, 
have  been  disregarded  in  sub- 
sequent cases.  Thus,  in  if  (7n^- 
pmny  v.  Dering,  2  De  G.  M.  & 
G.  187,  Lord  SL  Leonards  held 


that  an  estate  to  go  over  as  if 
the  tenant  for  life  were  dead 
shifted  to  the  trustees  to  pre- 
serve, observing  that  the  eflfect 
of  what  occurred  would  not  be 
to  carry  the  estate  to  the  re- 
mainderman, because  thedeath 
of  the  tenant  for  life  could  not 
have  done  so  ;  for  if  there  had 
been  a  son  of  the  tenant  for 
life  he  would  have  taken  it^ 
and  the  remainderman  never 
could  take  unless  the  tenant 
for  life  had  died  without  issue 
living  at  his  death.  See  also 
Marrice  v.  Langham^  11  Sim. 
260  ;  Lambarde  v.  Peach,  4 
Drew.  553  ;  Tv/rian  v.  Lam-^ 
hardey  1  De  G.  P.  &  J.  495. 
The  Vice-ChanoeUor  Kinders^ 
ley,  in  Lambarde  v.  Peachy 
drew  a  distinction  between  a 
direction  that  the  estate  of 
the  tenant  for  life  is  to 
cease  as  if  he  were  dead,  and 
a  direction  that  the  lands 
shall  go  over  to  the  next  in 
remainder  as  if  he  were  dead 
(see  4  Drew.  573);  but  the 
cases  do  not  turn  upon  this 
distinction,  there  being,  it  is 
believed,  no  instance  of  the 
trustees   to  preserve   having 


SBTTLEMENTa  387 

will  directed  a  settlement  upon  tenants  for  life  with 
remainders  to  trustees  to  preserve  during  their  lives, 
with  remainders  to  their  first  and  other  sons  in 
tail  male^  with  a  proviso  that  upon  any  tenant  for 
life  becoming  possessed  of  the  family  estate,  the 
limitation  to  him  should  cease,  and  the  person  next 
in  remainder  should  become  entitled  to  the  pos- 
session ;  it  was  held  that  upon  a  tenant  for  life, 
who  had  then  no  issue,  coming  into  possession  of 
the  fSstmily  estate,  it  devolved  upon  the  trustees  to 
preserve,  and  that  until  the  birth  of  a  son  the  rents 
belonged  to  the  heir,  and  upon  the  birth  of  a  son 
of  the  tenant  for  life,  that  son  became  beneficially 
entitled.     On  the  other  hand,  in  Carr  v.  The  Earl  Carr ».  Eari 

,  ^^  Krrol. 

of  Errol  (2),  the  limitations  were  to  William  Hay 
(second  son  of  the  Countess  of  Errol)  for  life 
remainder  to  trustees  to  preserve  during  his  life, 
remainder  to  his  first  and  other  sons  in  tail  male, 
remainder  to  the  third  and  other  sons  of  the 
Countess  in  tail  male,  remainder  to  the  younger 
sons  of  Lord  Hay  (eldest  son  of  the  Countess)  in 
tail  male,  remainder  to  Lady  Charlotte  Hay  and 
her  issue,  and  the  shifting  clause  determined  the 
estate  of  any  person  in  the  line  of  the  limitations 
who  should  become  Earl  or  Countess  of  Errol,  his 
or  her  sons  or  issue  male,  as  if  such  person  were 
dead  without  issue,  and  directed  that  the  estate 
should  go    over   to   the   person    or   persons  who 

been  passed  over,  except  Carr  the  immediate  protection  of 

T.  Lord  Errolj  6  East,  58  (see  the  trust  was  also  passed  over, 

infra),  where  the  class  of  con-  {z)  6  East^  58. 
tingent  remaindermen  within 

c  c  2 


388  SETTLEMENTS, 

would  be  next  in  remainder  if  the  person  so 
becoming  entitled  were  dead  without  issue  male. 
When  the  case  came  before  the  Court,  the  Countess 
of  Errol  was  living,  and  had  had  a  third  son  who 
had  died  without  issue,  but  no  after-born  son ; 
Lord  Hay,  after  becoming  by  his  father's  death 
Earl  of  Errol,  had  died  without  issue,  whereupon 
the  title  of  Earl  of  Errol  devolved  on  William 
Hay;  and  Lady  Charlotte  Hay  had  died  leaving 
an  infant  son,  in  whose  favour  it  was  under  these 
circumstances  determined  that  the  estate  had 
shifted  from  William  Hay,  It  was  considered 
that,  upon  accession  to  the  title,  the  property 
devolved  as  it  would  have  done  in  case  of  the 
natural  death  and  failure  of  issue  male  of  the  per- 
son acquiring  the  title;  in  which  case  the  estate 
of  the  trustees  to  preserve  would  have  determined, 
and  the  next  vested  remainder  have  fallen  into  pos- 
session ;  and  the  argument  that  the  estate  of  the 
•  trustees  was  required  to  preserve  the  contingent 
remainders  of  the  possible  future  sons  of  the 
Countess  of  Errol  did  not  prevail  (a).  On  the  Umi- 
tations  of  that  will  the  construction  adopted  by 
the  Court  seems  to  have  been  justified,  the  estate  of 

(a)  Lord  Ellenborough  said  remainder,  as  if  that  person 

(6  East,  73),  "How  do  you  were  dead  without  issae,  or 

argue  that  we  are  to  discover  that  it  should  in  no  event  go 

which  was  the  primary  inten-  over  to  Lady  Charlotte  Hay, 

tion  of  the  testator  ?  whether  so  long  as  by  legal  possibility 

that^  on  the  devolution  of  the  his  daughter  (the  Countess  of 

title  of  Errol  on  any  taker  of  Errol)  might  have  issue  male 

the  estate,  it  should  imme-  capable  of  taking  ?** 
diately  go  over  to  the  next  in 
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the  trustees  to  preserve  being  only  for  the  life  of 
William  Hay,  and  having  therefore  no  obvious 
connection  with  the  remainders  of  the  after-bom 
children  of  the  Countess  of  Errol,  which  it  was 
incapable  of  supporting  except  as  to  children  bom 
in  the  lifetime  of  William  Hay.  In  Gardiner  Qar?i3ierv. 
V.  Jellicoe  (6)  the  shifting  clause  directed  that  as 
often  as  the  family  estates  should  come  into  the 
possession  of  any  of  the  testator's  sons  or  daughters 
or  any  of  their  issue,  the  person  next  in  remainder 
under  the  limitations  of  the  devised  estate  should 
be  entitled  thereto  as  if  the  person  succeeding  to 
the  family  estates  "were  dead  without  issue,"  and 
it  was  held  that  the  clause  merely  accelerated  the 
next  remainder,  and  did  not  mean  that  the  whole 
will  was  to  be  treated  as  if  the  person  in  question 
were  dead  without  issue;  so  that  the  eldest  son 
of  the  testator  having  succeeded  to  the  family 
estate,  and  the  devised  estate  having  consequently 
shifted  to  the  next  son,  and  the  issue  male  of 
the  younger  sons  having  subsequently  failed,  an 
ulterior  limitation  of  the  latter  estate  to  the  son 
of  the  eldest  son  in  tail  general  took  eflfect ;  the 
intention  being  considered  to  be  that  upon  the 
accession  of  the  family  estate,  the  devised  estate 
was  to  shift  to  the  next  remainderman,  and  that 
the  remainders  over  were  to  arise  according  to 
the  limitations,  subject  to  be  divested  by  the 
renewed  operation   of   the    shifting  clause  if   the 

(&)  12  C.  B.  N.  S.  568  ;  in     11  W.  R.  999  ;   in  D.  P.  11 
Cam.  Scacc.  10  Jur.  N.  S.  803,     Ho.  Lords  Caa.  323. 
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estates  should  again  come  together  within  the 
meaning  of  the  clause.  In  the  House  of  Lords  it 
was  held  that  the  word  "  issue  "  must  be  restricted 
to  such  issue  as  were  capable  of  taking  under  the 
limitations  of  the  family  estate ;  and  stress  was  laid 
upon  the  circumstance  that  to  give  to  the  words 
"was  then  dead  without  issue"  any  larger  effect 
than  was  requisite  to  pass  the  devised  estate  to  the 
next  devisee  in  remainder,  would  be  to  exclude 
from  the  succession  to  that  estate  the  female  issue 
of  the  testator's  eldest  son,  although  such  issue 
could  never  take  under  the  limitations  of  the  family 
Morricet?  estate.      In  Morrice  v.  Langham(c),  where  the 

limitations  were  to  James  Langham  for  life,  re- 
mainder to  trustees  to  preserve,  remainder  to  his 
first  and  other  sons  in  tail  male,  remainder  to  Lang- 
ham  Christie  for  life,  remainders  over,  and  the 
proviso  was  that,  upon  the  succession  of  James 
Langham  or  any  issue  male  of  his  body  to  the 
family  estates,  the  limitations  to  the  person  so  suc- 
ceeding and  his  issues  male  should  cease,  and  the 
property  divest  out  of  the  person  so  becoming 
entitled  and  go  over  as  if  such  person  were  dead 
without  issue  male,  it  was  held  (as  of  course  it  must 
have  been)  that,  upon  James  Langham  succeeding 
to  the  family  estate,  the  property  to  which  the 
shifting  clause  applied  passed  from  him  and  his 
sons  to  Langham  Christie.    This  decision  (made  by 

(c)  8  M.  ife  W.  194.  See  in     Ai  &  El.  1,  id.  897,  in  which 
connection  with  this  case  Doe     the  like  point  arose. 
v.  The  Earl  of  Scarlorough,  3 
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the  Court  of  Exchequer  upon  a  case  out  of  Chan- 
cery) was  ancillary  to  the  actual  question  which 
turned  upon  the  joint  operation  of  the  settlement  to 
the  above-mentioned  uses,  subject,  however,  to  a 
general  power  of  appointment  by  the  settlor,  and  of 
the  will  of  the  settlor.  By  his  will  he  appointed 
the  settled  estates  to  James  Hay  Langham  (eldest 
son  of  the  above-mentioned  James  Langham)  for 
life,  remainder  to  trustees  to  preserve  during  hia 
life,  remainder  to  his  first  and  other  sons  in  tail 
male,  remainder  over,  subject  to  a  proviso  to  operate 
upon  any  tenant  for  life  succeeding  to  the  family 
estate  (being  that  on  which  the  shifting  clause  in 
the  settlement  also  turned),  whereby  his  estate  for 
life  was  to  cease,  and  the  devised  property  to  go 
over  to  the  next  in  remainder,  as  if  the  person  so 
succeeding  to  the  family  estate  were  dead  ;  and  the 
testator  devised  his  copyhold  estates  upon  trusts 
corresponding  with  the  above  limitations ;  and  he 
made  a  general  devise  of  the  residue  of  his  real  and 
personal  estates.  James  Hay  Langham  having  suc- 
ceeded to  the  family  estate,  and  having  then  no 
issue,  it  was  held  that  the  shifting  clause  in  the  wiU 
took  effect  in  favour  of  the  trustees  to  preserve ; 
that  as  to  the  copyholds,  the  rents  accruing  from 
James  Hay  Langham's  accession  until  he  should 
die  or  have  a  son,  passed  by  the  residuary  devise  ; 
but  that  as  to  the  estates  comprised  in  the  settle- 
ment, those  rents  were  not  appointed  by  the  wiU, 
and  consequently  the  title  thereto  under  the  settle- 
ment was  not  displaced ;  and  the  above-mentioned 
case  was  sent  to  the  Exchequer  for  determining  that 
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Lambaide  v. 
Peaoh. 

Turton  v. 
Lambarde. 


title.  Upon  appeal  to  the  House  of  Lords  the 
decree  as  to  the  copyholds  was  aflfcned,  and  that  as 
to  the  freeholds  (the  settled  estates)  reversed  upon 
the  ground  of  its  being  an  adjudication  between  co- 
defendants  ;  but  its  substantial  correctness  appears 
free  from  doubt  (d).  In  the  modem  cases  of  Lam- 
barde  v.  Peach  (e),  and  Turton  v.  Lambarde  (/), 
which  turned  upon  the  same  will,  the  question  arose 
as  to  the  right  to  the  rents  up  to  the  birth  of  issue 
of  the  tenant  for  life,  whose  estate  had  been  di- 
vested by  the  operation  of  a  shifting  clause.  The 
Vice-Chancellor  Kindersley  was  in  favour  of  the 
testator's  heir.  The  Lord  Justice  Turner  thought 
that  an  intention  was  to  be  inferred  that  the  next 
vested  remainderman  was  to  be  entitled  to  the  in- 
termediate rents  {g) ;  but  as  the  remainderman  was 


{d)  SeeMorricey. Langham^ 
11  Sim.  260,  12  Sim.  615,  in 
Dom.  Proc.  nom.  San/ord  t. 
Morrice,  11  CI.  &  Fin.  667, 
Sugd.  Prop.  Ho.  Lords,  360. 

{e)  4  Drew.  553.  The  cases 
on  the  shifting  of  estates  to 
trustees  to  preserve,  and  on 
the  right  to  the  rents  until  the 
birth  of  issue,  are  reviewed  in 
the  judgment  of  Vice-Chancel- 
lor JTiTi^^fey,  4  Drew.  569  et 
seq. 

(/)  1  De  G.  P.  &  J.  495. 

(j/)  See  1  De  G.  F.  &  J. 
516,  517.  The  writer  ventures 
to  think  that  this  opinion  is 
not  supported  by  the  reasons 


and  authorities  on  which  it  is 
rested.  The  Lord  Justice  Tur- 
ner  observed  that  the  estate 
of  the  tenant  for  life  was  to 
cease  as  if  he  were  dead.  If 
he  were  actually  dead  the 
rents  would  go  to  the  remain- 
derman. Must  not  the  testa- 
tor have  intended  that  they 
should  go  to  him  when  the 
estate  ceases  as  if  he  were 
dead  ?  This  observation  may 
be  compared  with  that  of 
Lord  SL  Leatiards  in  Many- 
penny  v.  Dering,  cited  p.  386, 
note  {y)  supra.  See  however 
DEyncourt  v.  Qregory^  34 
Beav.  36    (infra),   in   whic^ 
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also  devisee  of  the  heir,  it  was  not  necessary  to 
determine  which  title  took  eflfect.  No  doubt  was 
entertained  that  fipom  the  birth  of  a  son  the  rents 
belonged  beneficiallj  to  him.  In  UEyncourt  v. 
Gregory  {h\  a  similar  decision  was  come  to,  upon 
an  executory  instrument,  in  favour  of  the  title 
of  the  next  vested  remainderman  to  the  rents 
pending  the  birth  of  issue  of  a  tenant  for  life 
whose  estate  was  forfeited  by  non-compliance  with 
a  direction  requiring  him  to  make  a  resettlement  of 
another  estate. 

It  may  here  be  observed  that  in  most  cases  in 
which  the  shifting  of  an  estate  upon  the  accession 
of  other  property  takes  place  in  favour  of  unbom 
issue,  so  that  a  question  arises  as  to  the  title  to  the 
intermediate  rents,  the  difficulty  has  its  origin  in  an 
oversight  of  a  description  noticed  by  Mr.  Butler, 
through  which  the  clause  is  so  framed  as  to  shift 
the  estate  from  the  tenant  for  life  to  his  issue, 
instead  of  carrying  it  to  the  next  branch  so  as  to 
found  a  second  family.  When  the  clause  is  skil- 
fuUy  firamed  with  a  view  to  its  proper  object,  a 
suspense  of  title  can  hardly  ever  result  from  its 
operation ;  as  will  probably  be  conceded  when  it  is 
reflected  how  generally  a  vacancy  of  this  description 
is  precluded  by  the  nature  of  the  limitations  in 
settlements,  and  that  a  shifting  clause  ought  simply 
to  be  an  alternative  settlement  by  anticipation  to 

(p.    48)    Sir  John   Romilly^     Lambarde, 
M.B.,  expressed  his  concur-        (A)  34  Beay.  36. 
rence  in  the  case  of  Turton  y. 
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As  to  pn^MT 
destmatioii  of 
rents  during 
Biupenae  of 
Testing. 


take  effect  upon  the  happening  of  the  prescribed 
event.  In  the  few  cases  in  which  shifting  clauses 
such  as  those  now  under  consideration  (as  distin- 
guished from  Name  and  Arms  Clauses  and  others  in 
which  the  primary  object  is  not  to  shift  the  estate 
but  to  enforce  a  prescribed  course  of  conduct  under 
penalty  of  its  shifting  (i) )  would  if  properly  framed, 
involve  a  suspense  of  title,  the  right  to  the  immediate 
rents  should  of  course  be  defined  by  the  instrument, 
but  it  may  be  questioned  whether  it  is  expedient 
that  the  rents  should  belong  to  the  person  entitled 
to  the  next  vested  remainder  for  the  time  being  (Jfc). 
There  is  an  obvious  inconvenience  in  shifting  them 
back  on  the  birth  of  issue  from  a  family  which  has 
been  in  possession,  and  it  may  generally  deserve 
consideration  whether,  notwithstanding  the  shifting 
of  the  estate,  it  is  not  better  to  leave  the  right  to 
the  rents  undisturbed  until  some  one  of  the  class  of 
issue  entitled  should  come  into  existence  (Q. 


Clanie  sub- 
pending 
during  non- 
existence of 
class  entitled 
under  gift  over. 


(i)  See  p.  367,  supra. 

(k)  This  is  the  form  in  the 
Name  and  Arms  Clause.  See 
p.  852,  supra. 

(Q  An  example  of  a  provi- 
sion substantially  of  this  kind 
for  the  non-existence  at  the 
happening  of  the  event  on 
which  the  estate  was  to  shift 
of  any  of  the  class  in  whose 
favour  the  gift  over  was  to 
take  place  will  be  found  in  the 
will  which  formed  the  subject 
of  Faedkerly  v.  Ford^  4  Sim. 


390,  see  p.  397.  The  shifting 
clause  in  favour  of  the  sons 
and  issue  of  the  sons  of  W. 
Gellibrand  other  than  the  one 
on  whom  the  ftunily  estate 
descends  or  devolves  is  quali- 
fied by  a  direction  that "  if  at 
the  time  of  such  descent  or 
devolution  there  shall  neither 
be  any  such  other  son  nor  any 
heir  male  of  the  body  of  such 
other  son,  the  cesser  or  deter- 
mination of  the  estate  so  di- 
rected to  cease  and  determine, 
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"  5thly.    In  many  cases  it  is  necessary  to  provide  Fifth  head : 

/•  7  /•     T  /»  ppoviao  for 

JOT  the  return  of  the  property  to  a  person  from  reverter. 
whom  it  has  been  divested  by  the  shifting  clause. 
As  when  a  person  settles  his  family  estate  on  him- 
self for  his  life,  with  successive  remainders  to  each 
of  his  sons  A.,  B.,  C,  and  D.,  in  the  order  of  his 
birth,  with  remainders  over  to  the  sons  of  each  of 
them  successively  in  tail  male ;  and  settles  a  second 
estate  on  himself  for  life  with  successive  remainders 
over  to  each  of  his  sons  B.,  C,  and  D.,  in  the  order 
of  his  birth,  with  remainders  to  the  sons  of  each 
successively  in  tail  male,  with  ulterior  remainders  to 
the  collateral  branches  of  his  family ;  and  with  a 
clause  divesting  the  second  estate  from  B.,  C,  or  D., 
and  their  respective  issue  male,  on  their  respectively 
acceding  to  the  family  estate.  On  the  death  of  A. 
without  issue  male,  B.  would  accede  to  the  family 
estate,  and  the  second  estate  would  therefore  shift 
from  him.  Now  if  C.  and  D.  should  die  without 
issue  male,  the  second  estate  would  devolve  to  the 
collateral  branches  of  the  family,  under  the  ulterior 
limitations.  But  it  could  not  be  the  iutention  of 
the  settlor  that  this  should  take  place  while  there 
should  be  issue  male  of  his  own  body.  To  obviate 
these  and  other  incongruities  of  a  similar  nature, 
the  shifting  clause  should  be  so  framed  as  not  to 
taJce  effect  unless  C.  or  D.  or  some  issue  male  of 
their  bodies  should  be  living  when  B.  accedes  to  the 
family  estate;   and  so  as  to  provide  that  if  the 

shall    during    snch   yacancy    be  suspended  and    not    take 
place.** 
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second  estate  shall  have  shifted,  and  C.  and  D.  shall 

afterwards  die  without  issue  male,  the  second  estate 

shall  again  revert  to  B.  and  his  issue  male,  according 

Cue  iiiua-         to  the  Original  limitations/'    In  connection  with  the 

tntiT^  of  fifth  ^ 

head.  observations  of  Mr.  Butler  under  this  fifth  head, 

Trevor  v.  Trevor,  j^fgrence  may  be  made  to  Trevor  v.  Trevor  (m),  in 

which  the  testator's  Sussex  estates  were  settled  sub- 
ject to  a  shifting  clause  to  take  effect  upon  any  son 
or  the  issue  male  of  any  son  of  the  tenant  for  life 
succeeding  to  the  Barony  of  Dacre,  provided  that 
there  should  be  then  in  existence  any  other  son  or 
issue  male  of  any  other  son  of  the  tenant  for  life ; 
and  the  testator's  Bedfordshire  estates  were  by 
another  will  conveyed  to  trustees  upon  trust  to 
make  a  settlemeut  upon  a  person  for  life  with  re- 
mainder to  his  issue  in  tail  male  in  strict  settlement) 
remainder  over  upon  the  like  condition  to  that 
which  the  testator  had  made  in  his  will  of  his 
Sussex  estate,  so  far  as  the  change  of  circumstances 
would  permit,  that  the  estate  should  go  over  to  the 
party  next  entitled  on  the  person  for  the  time  being 
possessed  becoming  entitled  to  the  Barony  of 
Dynevor.  The  Master  approved  of  a  settlement  of 
the  Bedfordshire  estates  whereby  they  were  carried 
over  to  the  next  in  remainder  in  the  event  of  the 
tenant  for  life  or  any  son  or  the  issue  male  of  any 
son  of  the  tenant  for  life  succeeding  to  the  Barony 
of  Dynevor  (which  was  descendible  to  heirs  male) ; 
but  an  exception  was  allowed  restricting  the  opera- 
tion of  the  shifting  clause  to  the  event  of  there 

(m)  13  Sim.  108,  115  et  seq.,  145  et  seq. 
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being  then  in  existence  any  other  child  or  the  issue 
male  of  any  other  child  of  the  tenant  for  life ;  so  as 
not  by  means  of  the  shifting  clause  to  accelerate  the 
ultimate  remainder.      The  relations  which  should  Relation  between 

frame  of 

subsist  between  the  frame  of  the  shifting  clause  shifting  and 

^  reyerter  clanseB. 

with  respect  to  the  description  of  the  persons  on 
whose  existence  at  the  time  its  operation  is  made 
contingent,  and  that  of  the  reverter  clause  providing 
for  the  return  of  the  property  in  certain  events  after 
it  has  shifted,  are  defined  in  the  following  passage 
transcribed  from  Mr.  Duval's  "Keasons,''  already 
referred  to  as  annexed  to  the  appellant's  case  in 
Scarisbrick  v.  Eccleston  (n) ;  "  The  shifting  clause 
and  the  reverter  clause  are  framed  with  relation  to 
each  other  upon  an  invariable  and  necessary  prin- 
ciple. The  shifting  clause  begins  by  describing  the 
persons,  on  whose  accession  to  estate  A.,  estate  B. 
(the  subject  of  the  limitations)  is  to  shift,  and  this 
is  followed  by  a  description  of  the  persons  on  whose 
existence  at  the  time  of  that  event,  the  shifting  of 
estate  B.  is  also  to  depend.  And  of  course  the  per- 
sons so  secondly  described  are  always  those  in  whose 
favour  estate  B.  is  to  shift  Two  events  are  to  concur. 
A  person  described  is  to  become  entitled  to  estate  A., 
and  some  other  person  for  whose  benefit  estate  B. 
is  to  shift  is  to  be  in  existence.  Then  follows  the 
reverter  clause,  the  object  of  which  is  to  cany  back 
estate  B.,  upon  failure  of  the  persons  for  whose 
benefit  it  was  made  to  shift,  to  the  persons  who 
would  have  been  entitled  thereto  if  it  had  not  so 

(n)  See  p.  882,  note  {q)  supra. 
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shifted.  Of  course  the  reverter  clause  is  framed  in 
order  to  meet  every  case  in  which  estate  B.  shall 
have  shifted,  and  the  persons,  on  failure  of  whom 
estate  B.  is  to  revert,  are  the  persons  on  whose  exis- 
tence at  the  time  of  the  accession  of  estate  A.  the 
shifting  of  estate  B.  was  to  depend.  If  the  shifting 
clause  and  the  reverter  clause  do  not  fit  each 
other  in  these  respects,  there  is  a  manifest  blunder 
in  framing  the  proviso.  Their  exact  correspondence 
must  be  intended." 
Doe «.  Bari  of  A  qucstiou  of  great  nicety  connected  with  the 
Effect  of  operation  of  shifting  clauses  arose  in  Doe  v.  ThA 

rea^^"^^   Earl  of  ScarhoTOugh  (o),   in  which  the    testator 
\J^  offwt.       limited  a  number  of  life  estates,  each  followed  by 

the  usual  limitation  to  trustees  to  preserve,  with 
remainder  to  the  first  and  other  sons  of  the  tenant 
for  life  in  tail  male,  and  the  will  contained  a  clause 
providing  that  if  the  title  of  Earl  of  Scarborough 
should  descend  to  any  of  the  tenants  for  life  or  their 
sons,  the  devised  estates  should  go  to  the  person 
who  under  the  limitations  should  be  next  in  re- 
mainder expectant  on  the  demise  and  failure  of  issue 
male  of  the  person  to  whom  the  title  should  so 
descend.  The  tenant  for  life  in  possession  and  his 
eldest  son  suffered  a  recovery,  and  afterwards  the 
title  descended  to  the  tenant  for  life ;  and  the  ques- 
tion was  whether  the  shifting  clause  was  prevented 
from  taking  effect  by  the  recovery.  This  depended 
on  the  view  taken  as  to  the  modus  operandi  of  the 
shifting  clause.     According  to  the  contention  of  one 

((?)  3  Ad.  &  El.  1 ;  S.  C.  in  Cam.  Scacc.  id.  897. 
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party,  its  operation  was  to  detennine  as  weU  the  life 
estate  of  the  tenant  for  life  to  whom  the  title  de- 
scended  as  the  estates  tail  of  his  issue,  and  thus  to 
accelerate  the  old  remainders;  and  h^nce  it  was 
inferred  that  those  remainders  being  destroyed  by 
the  recovery,  the  shifting  clause  had  become  incap- 
able of  effect.  On  the  other  side  it  was  contended 
that  the  shifting  clause  operated  by  raising,  on  the 
descent  of  the  title  to  the  tenant  for  life,  a  new 
series  of  limitations  similar  to,  but  not  identical 
with,  the  old  remainders,  and  which,  by  reason  of 
their  springing  up  at  a  point  in  the  title  antecedent 
to  the  estate  tail,  were  paramount  to  that  estate, 
and  consequentiy  were  not  barred  by  the  recovery. 
The  latter  view  prevailed  in  the  Court  of  Queen's 
Bench,  which  held  that  the  estate  had  shifted,  but 
the  decision  to  this  effect  was  reversed  in  the 
Exchequer  Chamber.  Whatever  may  be  thought  of 
the  nice  and  difficult  question  on  which  the  Court 
was  called  upon  to  adjudicate,  there  will  probably 
be  entire  unanimity  as  to  the  wide  range  of  learn- 
ing, the  great  acuteness,  and  the  large  measure  of 
dialectic  skill  which  were  brought  to  bear  on  this  re- 
markable case.  It  was  argued  by  the  plaintiff  in  error 
(in  favour  of  the  proposition  that  the  shifting  clause 
had  been  superseded  by  the  recovery)  that  the 
proper  mode  of  construing  the  will  was  to  shape 
the  limitations  including  the  shifting  clause  as  a 
series  of  remainders,  each  taking  effect  not  only  on 
the  natural  determination  of  the  preceding  estate  for 
life  or  in  tail,  but  also  in  the  event  of  that  estate 
being  determined  by  the  descent  of  the  title  on 
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the  holder,  on  the  principle  followed  in  Nevyis  v. 
Lark  (p)  (commonly  cited  as  Scolasticas  Case).  This 
train  of  reasoning  tended  to  impeach  the  soundness 
of  the  distinction  talcen  by  Feame  {q)  between 
remainders  and  conditional  limitations,  not  being 
remainders,  the  point  of  which,  according  to  that 
author,  consists  in  the  former  being  "limited  to 
commence  when  the  first  estate  is,  by  the  very 
nature  and  extent  of  its  original  limitation,  to 
expire  or  determine ;  whereas  the  latter  are  limited 
so  as  to  be  independent  of  the  measure  or  extent 
originally  given  to  the  first  estate,  and  to  take  effect 
in  possession   upon  an  event  which  may  happen 


ip)  Plowd.  408  ;  see  8  Ad, 
&  El.  907  et  seq. 
Fearne's  {q)  Cont.   Hem.   pp.    9    et 

^"^"L^in.  «eq.  see  p.  U.  The  distinction 
den  and  con-  \^  qnestlon  is  adopted  in  Sugd. 
limitations.  Glib.  Ub.  177  n,  in  which  it  18 

referred  to  as  "  very  refined 
but  certainly  well  established," 
and  was  insisted  on  in  the  ar- 
gument for  the  respondents  in 
Egerton  v.  Earl  Broumlow,  4 
Ho.  Lords  Cas.  45  et  seq.  On 
the  other  side,  reference  may 
be  made  to  the  arguments 
against  the  validity  of  Mr. 
Feame's  doctrine,  in  the  reply 
in  The  Earl  of  Scarborough  v. 
Doe  dem.  Savile,  3  Ad.  &  El. 
935  et  seq.,  and  in  Chance  on 
Powers,  Suppl.  115  et  seq.  Mr. 
Chance  observes  (p.  120),  with 


much  force,  that  ''there  is  s 
sofScient  particular  estate  to 
support  the  limitation  as  a  re- 
mainder :  and  as  to  the  alleged 
rule  that  a  remainder  cannot 
take  effect  by  way  of  abridg- 
ment of  the  particular  estate, 
there  is  no  infringement  of  any 
such  rule.  The  clause  first 
gives  a  determinable  quality  to 
the  particular  estate ;  and  then 
the  limitation  follows  on  it  by 
way  of  remainder  as  a  matter 
of  course.  Again  there  is  no- 
thing in  this  view  inconsistent 
with  Lord  Coke's  definition  of 
a  remainder,  as  cited  by  Mr. 
Feame.  The  limitation  is  a 
remnant  of  the  particular  es- 
tate, as  qualified  by  the 
clause." 
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before  the  regular  determinatioii  to  which  that  first 
estate  is  liable  from  the  nature  of  its  original  limita- 
tion, and  so  as  to  rescind  it."  The  judgment  in  the 
Exchequer  Chamber  (r)  left  it  doubtful  whether  the 
distinction  referred  to  furnished  a  valid  argument 
against  treating  the  succession  of  limitations,  includ- 
ing the  shifting  proviso,  as  remainders;  but  whether 
the  ulterior  estate  was  under  the  circumstances 
advanced  hj  the  mere  blotting  out  of  the  prior 
estate,  and  therefore  strictly  as  a  remainder,  or 
sprang  up  imder  the  proviso  so  as  to  rescind  the 
prior  estates  and  come  in  by  anticipation,  it  was 
considered  that  the  estate  taking  effect  by  accelera- 
tion was  in  either  case  the  same  identical  interest 
which  was  originally  limited  in  remainder  upon  the 
estate  tail  barred  by  the  recovery,  and  had  therefore 
been  destroyed.  It  was  also  unsuccessfully  con- 
tended on  behalf  of  the  defendant  in  error  that  if 
the  proviso  were  incorporated  with  the  limitations 
so  as  form  one  series  of  remainders,  the  remainder 
of  the  tenant  in  tail  by  whom  the  recovery  was 
suffered  would  be  contingent  by  reason  of  its  being 
to  take  effect  only  in  the  event  of  the  prior  estate 


(r)  See  3  Ai  &  El.  970  et 
seq.  Lord  St.  Leonards  (Real 
Prop.  Stat.  2nd  ed.  p.  195) 
refers  to  this  case  in  connec- 
tion  with  Boper  v.  Halifax^  8 
Taunt.  845,  and  obserres  (p. 
196)  that  "  it  is  perhaps  to  be 
regretted  that  the  question 
was  not  more  fully  considered, 
whether,  assuming   that  the 

VOL.  III. 


proviso  in  Lord  Scarborough's 
case  did  create  new  estates, 
the  prior  recovery  by  the 
tenant  for  life  and  next  vested 
remainderman  in  tail  did  not 
bar  the  proviso,  and  conse- 
quently the  new  estates  which, 
but  for  the  recovery,  would 
have  been  created  by  it." 
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Trusts  of  terms. 


Fniposes  for 
which  terms 
maj  be  created. 


for  life  determining  by  the  death  of  the  tenant  for 
life,  and  not  in  the  event  of  that  estate  determining 
by  the  accession  of  the  tenant  for  life  to  tie  title ; 
and  hence  that,  under  the  circumstances,  the  re- 
mainder in  tail  never  took  eflfect  at  all,  and  the 
recovery  was  altogether  void  (s). 

It  has  abeady  been  noticed  (t)  that  the  trusts  of 
the  terms  for  raising  the  wife's  pin-money  and  for 
securing  her  jointure,  and  for  raising  portions  for 
yoimger  children,  are  not  in  practice  set  out  in  the 
place  in  which  the  terms  are  limited,  but  in  order  to 
avoid  interrupting  the  course  of  the  limitations,  the 
trusts  of  the  terms  are  merely  referred  to  upon  their 
creation,  and  are  set  out  at  length  immediately  after 
the  conclusion  of  the  limitations  (including  such 
shifting  clauses  as  modify  and  control  the  primary 
course  of  devolution).    The  purposes  above  specified 


{8)  See,  in  3  Ad.  &  El.  942 
et  seq.,  the  eminently  learned 
and  able  series  of  papers  sub* 
mitted  in  writing  by  the 
counsel  on  each  side,  with  re- 
ference to  the  form  in  which 
they  respectively  considered 
that  the  limitations  of  the  will 
should  be  moulded  so  as  to 
show  the  result  of  reading  the 
proviso  and  original  limita- 
tions as  incorporated  together 
(on  the  principle  of  Scolastica^s 
case)  according  to  their  oppo- 
site views ;  and  see  Chance  on 
Powers,  Suppl.  Appendix.  The 


papers  for  the  plaintiff  in  error 
were  by  Mr.  Chance,  thoae  for 
the  defendant  in  error  by  Hr. 
Duval. 

The  curious  and  intricate 
questions  which  hare  arisen 
in  connection  with  shiftiDg 
clauses,  and  the  great  nicety 
they  involve,  have  induced  the 
writer  to  devote  to  their  con- 
sideration a  space  much  more 
than  commensurate  with  their 
importance  in  connection  with 
the  frame  of  settlements. 

{t)  See  supra,  pp.  272, 273. 
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are  far  from  exhausting  the  objects  to  which  this 
description  of  mechanism  is  in  practice  applied. 
Thus,  in  most  cases  in  which  money  is  intended  to 
be  raised  by  mortgage  of  a  settled  estate,  or  in 
which  the  enjoyment  of  the  rents  and  profits  is  in- 
tercepted with  a  view  to  clearing  off  incumbrances 
or  to  accumulation,  the  object  is  effected  by  limiting 
a  term  with  appropriate  trusts,  and  examples  of 
terms  limited  for  purposes  of  this  description  wiU 
be  found  in  the  following  precedents.  One  term 
may  often  be  made  to  answer  several  purposes  by 
annexing  to  it  trusts  of  sufficient  extent  and  variety, 
^i  in  disposition,  (whether  by  nMemM  or  J) 
of  a  complex  character,  there  is  often  math  room 
for  skill  and  address  on  the  part  of  the  draftsman 
in  availing  himself  of  the  facilities  afforded  by  the 
creation  of  terms  for  setting  in  operation  a  series  of 
collateral  trusts,  without  disturbance  of  the  main 
course  of  limitation.  For  the  present  purpose,  how- 
ever, of  observing  on  the  frame  of  an  ordinary 
settlement,  it  is  not  proposed  to  take  into  considera- 
tion any  other  than  the  terms  created  in  aid  of  the 
usual  provisions  by  way  of  pin-money,  jointure  and 
portions  (u). 

The  first  limitation  in  a  settlement  upon  marriage  Term  for  raiaing 

^     pifi-moiiey. 

(ti)  See  the  references  in  p.  raised  nnder  settlements.    As 

320,  note  (A),  supra,  as  to  the  to  the  right  to  require  the 

effect  of  a  term  in  excluding  assignment    of   a   term   for 

the  operation  of  the  Statutes  raising  a  sum  of  monej,  upon 

of  Limitations,  and  as  to  the  payment  of   that    sum,  see 

former  practice  of  annexing  a  Saunders    v.    Richardson,  2 

proviso  for  cesser   to  terms  Drew.  128. 

T>  T)  2 
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of  a  considerable  estate  of  which  the  intended 
husband  is  seised  in  fee,  or  over  which  he  has  an 
absolute  power  of  appointment,  will  in  general  be 
to  the  use  of  trustees  for  a  term  of  years,  in  trust  to 
raise  an  annuity  by  way  of  pin-money  for  the  wife 
during  the  coverture.  The  pin-money  is  always 
made  payable  to  her  for  her  separate  use  without 
power  of  anticipation,  and  is  intended  to  furnish  her 
with  the  means  of  providing  for  her  dress  and 
personal  expenses  independently  of  her  husband 
It  has  been  intimated  that  pin-money  is  a  fund 
which  she  may  be  made  to  spend  during  the  cover- 
ture suitably  to  her  rank  and  station,  by  the  inter- 
cession and  advice  and  at  the  instance  of  her 
husband;  and  that  he  might  hold  back  her  pin- 
money,  if  she  did  not  attire  herself  in  a  becoming 
way  (x) :  upon  this  proposition,  however.  Lord  St 
Leonards  forcibly  remarks  that  "  Such  a  power  in 
the  husband  would  destroy  the  very  object  of  the 
provision — ^that  he  should  not  examine  into  her  dis- 
position of  her  pin-money,  whether  for  articles  of 
dress,  ornaments  of  her  person,  pocket  money,  card 
money,  charities,  or  any  other  objects.  But,"  adds 
his  Lordship,  "  her  right  to  demand  from  her  hus- 
band what  her  pin-money  ought  to  supply  her  T^ith 
is  a  very  different  question  "  (y).  The  rule  that  the 
wife  cannot  recover  more  than  a  yearns  arrear  of 

{x)  PerLojABroitghamyO.^  211.    See  the  veiy  amusing 

in  SotoardY.  Lord Digby,20L  note  as  to  the  origin  of  pin- 

&  Fin.  634.   See,  also,  Jodrell  monej,  in  Sngd.  Prop.  Ha 

y.  JodreU,  9  Beav.  45.  Lords,  166. 

(y)  Handy  Book,  8th  ed., 
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•  pin-money  has  been  already  noticed,  and  reasons 
suggested  for  a  distinction  in  this  respect  between 
pin-money  which  ia  assumed  to  be  satisfied  de  anno 
in  annum,  and  other  separate  income  of  the  wife  as 
to  which  it  is  thought  that  the  permissive  receipt  by 
the  husband  cannot  be  recalled,  and  that  no  arrears 
at  all  are  recoverable  (z).  Attention  has  also  been 
drawn  to  the  circumstances  under  which  the  rule 
restricting  the  wife  to  a  year's  arrear  of  pin-money 
is  excluded  (a).  In  a  case  already  referred  to  it 
was  held  that  the  wife's  representatives  could  not 
recover  any  arrear  of  pin-money  out  of  the  husband's 
estate,  the  personal  expenses  of  the  wife  (who  sur- 
vived the  husband)  having  been  paid  by  the  hus- 
band during  his  life  (6).  In  the  form  used  in  these 
precedents,  the  annuity  raiseable  as  pin-money  is 
made  payable  quarterly  on  specified  days  (c),  and 
the  ultimate  trust  of  the  term,  after  raising  the  pin-  • 

money,  is  to  permit  the  reversioner  to  receive  the 
surplus  rents  and  profits  of  the  estates. 

The  trusts  of  the  term  usually  limited  for  securing  Tenn  for  nking 
the  wife's  jointure  (which  being  only  in  aid  of  the  ^^^^ 
jointress's  other  remedies   was  most  conveniently 
noticed  in  connection  with  them)  have  already  been 
made  the  subject  of  some  observations  (d) ;  and  the 
writer  may  therefore  pass  to  the  consideration  of  the 

{z)  Supra,  p.  73,  note  {d).  the  payment  of  an  apportioned 

(a)  Supra,  p.  76,  note  {e).  part  on  the  wife's  death  is  now 

{b)  Howard  y.  Lord  Digly,  needed,  see  the    Act   83   <& 

2  CI.  &  Fin.  634,  cited  supra,  34  Yict.  c.  35,  s.  2  ;  supra, 

p.  74,  note.                             >  .  311,  note  (y). 

(c)  That  no   proyision  for  (d)  See  p.  818,  supra. 
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trusts  of  the  portions  term,  which  combine  the 
double  object  of  providing  for  the  raising,  as  portions 
for  younger  children,  of  either  a  fixed  sum  or  a  sum 
varying  in  amount  according  to  the  number  of 
younger  children ;  and  of  making  a  complete  settle- 
ment for  the  benefit  of  the  younger  children  of  Ae 
money  to  be  raised.  The  term  to  which  the  trusts 
for  raising  portions  are  annexed  mostly  follows  in 
the  order  of  the  settlement  (as  has  been  already 
noticed  (e) )  the  limitation  of  the  wife's  jointure 
rentcharge  with  the  powers  and  term  (if  any)  by 
which  it  is  secured.  Sometimes  the  trusts  for 
securing  the  jointure  and  for  raising  the  portions 
are  annexed  to  one  term ;  but  this  of  course  does 
not  interfere  with  the  essentially  distinct  nature  of 
the  trusts,  nor  does  it  materially  affect  their  fi^ne. 
Frame  of  danM        In  the  forms  uscd  in  this  collection,  the  trusts  of 

defining  clasB  of 

children  to  take,  the  term  for  Ktisinff  portions  for  younffer  children 

and  amount  of  .       .  . 

portions  accord-    are  made  to  arise  in  the  event  of  there  being  a  child 

ing  to  number  of  , 

class.  or  children  other  than  the  first  or  only  son,  or  any 

other  son  succeeding  to  the  first  estate  in  tail  male 
before  attaining  twenty-one,  and  who  being  male 
attain  the  age  of  twenty-one,  or  being  female  attain 
that  age  or  marry,  and  the  sum  raiseable  for  por- 
tions varies  (if  subject  to  variation)  according  to  the 
number  of  children  of  the  class  above  defined, 
(namely,  all  except  an  eldest  son  or  son  becoming 
such  during  minority  who  attain  a  vested  interest  as 
above  mentioned),  and  is  appropriated  to  and  divi- 
sible  (whether  by   appointment  or   in  default  of 

(«)  Suprnj  p,  272. 


SETTLEMENTS. 


407 


appointment)  among  the  children  of  that  class  (/). 
This  form  of  trust  is  a  modem  substitute  for  the 


(/)  See  ante,  Vol.  I.  (3rd  ed.) 
pp.  314  et  seq.,  and  the  prece- 
dents of  settlements  of  real 
estate  infra.  The  form  speci- 
fied in  the  text  is  applicable 
to  the  case  of  the  estate  being 
settled  on  male  issne  only. 
Where,  in  defanlt  of  male  issue, 
the  danghters  take  saocessive 
estates  tail,  it  is  desirable  that 
*the  tmst  shonld  be  so  framed, 
that  a  danghter  succeeding  in 
possession  or  prospect  to  the 
estate  before  she  requires  a 
portion  («.«.,  before  she  attains 
twenty-one  or  marries),  maybe 
expressly  excluded  from  the 
class  of  portionists.  This,how- 
erer,  is  attended  with  difficulty, 
owing  to  the  circumstance  that 
so  long  as  there  is  a  possibility 
of  the  birth  of  a  son,  the 
danghter,  though  next  in  suc- 
cession to  the  estates  according 
to  the  existing  state  of  the 
family,  is  liable  to  have  her 
title  intercepted.  In  practice, 
itseems  the  better  course  where 
danghters  take  in  succession, 
expressly  to  exclude  from  the 
class  of  children  for  whom  por- 
tions are  provided  (in  addition 
to  the  ordinary  exclusion  of  an 
eldest  or  only  son)  any  daugh- 


ter becoming  indefeasihly  en* 
titled  to  the  first  estate  tail 
before  she  attains  twenty-one 
or  marries.  (See  Simpson  t. 
Frew,  5  Ir.  Oh.  Rep.  517,  infra, 
p  413.)  When  the  estate  is 
limited  to  daughters  as  tenants 
in  common,  it  appears  to  be  the 
better  course  to  make  useof  the 
usual  form  of  portions  term, 
which  in  that  case  will  not,  in 
the  event  of  the  daughters  suc- 
ceeding, give  rise  to  any  distur- 
bance in  the  relative  propor- 
tions of  the  provisions  made 
for  the  children,  though  it  may 
lead  to  questions  whether  or 
not  the  portions  are  actually 
raiseable  out  of  the  inheri- 
tance. 

In  Walcott  V.  Bloamfield,  4 
Dm.  &  War.  235,  2  Oon.  & 
Law.  577,  6  Ir.  Eq.  Eep.  235, 
the  limitations  were  to  the 
father  for  life,  remainder  to  his 
first  and  other  sons  in  taU  male, 
reversion  to  the  father  in  fee, 
subject  to  a  term  of  1000  years 
limited  before  the  estates  tail, 
upon  trust,  if  there  should  be 
one  or  more  child  or  children 
of  the  then  intended  marriage, 
besides  an  eldest  or  only  son,  to 
raise  a  specified  sum  for  the 


*  Frame  of  trust 
as  to  portions 
when  daughters 
take  the  estate 
inde&ultof  male 
issue. 


Whether  trust 
to  raise  por- 
tions if  there 
should  be  chil- 
dren besides 
an  eldest  or 
only  son  takes 
effect  where 
there  are 
daughters  only. 
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series  of  clauses  by  which,  in  the  event  of  there 
being  a  child  or  children  other  than  the  eldest  or 


portion  or  portions  of  snch 
child  or  children  ;  and  one  of 
the  qaeetions  in  the  caufie  was 
whether,  in  the  event,  which 
happened,  of  there  being  no  son 
of  the  marriage,  the  daughters 
were  entitled  to  portions. 
•With  reference  to  this  point, 
Lord  St.  Leonards  noticed  that 
if  there  were  no  issne  male, 
and  if  there  were  daughters, 
the  settlor  could  provide  for 
them  out  of  the  estate  as  he 
pleased,  and  if  he  did  no  act 
alienating  the  estate,  the  law 
provided  for  them  by  descent. 
"  In  general,"  it  was  added, 
*^  if  it  is  intended  only  to  make 
provision  for  daughters  in  the 
event  of  there  being  male  issue 
(for  it  does  not  follow  that  if 
there  be  a  failure  of  issue  male 
the  father  should  incumber  his 
estate  for  his  daughters,)  it  is 
commonly  done  in  this  mode, 
by  providing  that  in  case  there 
shall  be  an  eldest  or  only  son 
of  the  marriage,  and^so  one 
or  more  other  children,  then  to 
raise  portions  for  the  children 
other  than  an  eldest  son  ;  but 
where  jJie  intention  is  to  raise 
portions  generally,  whether 
there  be  a  son  or  not,  the 


common  form  is,  I  apprehend, 
that  the  portions  shall  be  raised 
for  children  'other  than  or  be- 
sides an  eldest  son,' which  pro- 
vides for  both  events ;  *  other' 
provides  for  there  being  no  son 
and  there  being  daughters; 
while  ' besides'  is  in  the  alter- 
native; it  means  'over  and 
above,'  'more  than,'  and  to 
satisfy  it  there  must  be  both  an 
eldest  son  and  younger  children. 
In  other  cases  the  phrase  used 
is  'not  being  an  only  son, 
which  is  equivalent  to  '  other 
than  or  besides,'  and  does  not 
require  that  there  should  be  an 
eldest  or  only  son,  for  a  daugh- 
ter, though  there  were  no  son, 
would  be  a  child  not  being  an 
eldest  son."  Upon  these  prin- 
ciples it  was  considered  that 
taking  the  word  '  besides '  by 
itself,  for  the  portions  to  be 
raiseable,  there  must  be  an 
eldest  or  only  son,  and  the 
general  frame  of  the  settle- 
ment was  treated  as  favourable 
to  the  same  construction, 
according  to  which,  as  there 
was  no  son,  it  was  held  that 
no  portion  was  raiseable.  With 
reference  to  Lord  St.  Leonards^ 
verbal  distinctions  above  men- 
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only  son,  the  portions,  to  an  amount  varying  accord- 
ing  to  the  number  of  such  children,  were   made 


tioned,  it  may  be  obserTed 
that  the  phrase  used  in  the 
form  in  this  collection,  which 
pioyides  for  the  portions  being 
raised  in  the  event  of  there 
being  any  child  or  children 
'  other  than  the  first  or  only 
son'  is  free  from  objection, 
as  though  the  word  '  besides ' 
maybe  held  to  imply  that  there 
shall  be  both  an  eldest  son  and 
other  children,  it  cannot  be 
doubted  that  the  words  "  other 
than "  apply  to  that  case,  as 
wellasto  the  caseof  there  being 
daughters  but  no  son.  In  fact, 
^*  children  other  than  an  eldest 
or  only  son"  is  strictly  equi- 
valent to  "  children  other  than 
or  besides  an  eldest  or  only 
son." 

*  In  the  same  case  of  Walcoit 
T.  Bloamfield,  Lord  St.  Leonards 
referred  to  WilliamsY.  Duke  of 
Bolton^  1  Dick.  405  (and  see 
2  Con.  &  Law.  587),  in  terms 
which  appear  to  show  acqui- 
escence in  the  doctrine  that 
a  rentcharge  may  be  a  satisfac- 
tion for  a  portion  in  gross ; 
and,  the  daughters  having  be- 
come entitled  by  descent  to 
the  settled  estate,  his  Lord- 
ship intimated  that  he  should 


have  been  prepared  to  apply 
the  doctrine  in  Church  v.  Ed- 
wards^ 2  Bro.G.0. 180,  already 
applied  in  the  case  of  portions 
in  Smith  v.  Frederick^  1  Buss. 
174,  according  to  which  the 
Court  has  held  that  where 
children  are  entitled  to  por- 
tions, and  the  estate  descends 
among  them,  none  of  them 
shall  claim  their  portions 
against  the  others  (each  child's 
share  of  the  charge  being 
thrown  exclusively  on  the  cor- 
responding share  of  the  estate). 
But  see  Oiway-Cave  v.  Otway^ 
L.  R.  2  Eq.  725.  The 
question  whether  the  descent 
of  the  estate  to  the  per- 
son entitled  to  the  portion 
occasions  a  merger,  was  raised 
in  the  argument  in  Walcott  v. 
Bloomfield,  but  (being  imma- 
terial, according  to  the  view 
taken  by  the  Court)  was  not 
referred  to  in  the  judgment. 
Upon  this  point,  reference  may 
be  made  to  the  case  of  RicJi- 
ards  V.  Richards,  Johns.  754, 
in  which,  (on  the  authority 
of  Forbes  v.  Moffat,  18  Ves. 
384,  S,  C.  Lead.  Cas.  Conv. 
2nd  ed.  837 ;  Earl  of  Claren- 
don V.   Barham,   1    You.   & 


Portion  thrown 
on  portionist's 
share  of  the 
eetate. 


Merger  of  por- 
tion in  estate. 


*  Bentcharge  as 
satis&ction  for 
portion  in  gross. 
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raiseable  and  Were  to  vest  according  to  appointment^ 
or  in  default  of  appointment  .in  sons  at  twenty-one 
and  in  daughters  at  that  age  or  marriage  in  equal 
shares,  subject  to  a  clause  of  survivorship  and 
accruer  as  regards  the  shares  of  sons  dying  or 
becoming  an  eldest  or  only  son  imder  the  age  of 
twenty-one  and  of  daughters  dying  under  that  age 
without  having  been  married,  but  with  a  restriction 
as  to  the  total  amount  of  the  portions,  the  effect  of 
which  conmionly  was  to  place  the  children  on  the 
same  footing  in  this  respect  as  if  the  number  even- 
tually entitled  to  portions  had  been  the  original 
number  (g). 


Col.  C.  0.  688;  Grics  v. 
iS^t^,10Hare,76  ;  and  Davis 
V.  Barretty  14  Beav.  542,)  it 
was  held,  that  the  distribntiye 
share  vesting  in  the  son  who 
succeeded  to  the  fee-simple  of 
the  estate,  of  the  portion  of  a 
deceased  sister,  did  not  merge 
in  the  estate  ;  bnt  that  inas- 
much as  the  other  snms  raise- 
able  for  the  portions  were  com- 
peting incxunbrances,  which  in 
the  event  of  a  merger  would 
acquire  priority,  the  Court 
would  hold  it  to  be  more  bene- 
ficial to  the  person  entitled  to 
the  land  and  the  charge  to 
keep  the  charge  on  foot,  and 
on  that  ground  would  raise  an 
implication  of  intention  that 
the  merger  should  not  take 
effect  and  that   the    charge 


should  be  raised  ;  and  see  to 
a  similar  effect,  Sinff  Y.Leshe, 
2  Hem.  &  Mil.  68  ;  and  as  to 
the  general  doctrine  of  the 
merger  of  a  charge  in  the 
estate,  Swmfen  v.  Swmfen,  29 
Beav.  199  ;  TyrwhiU  v.  7^- 
whitt,  82  Beav.  244 ;  Wilkes 
V.  Collmy  L.  R.  8  Eq.  338. 

{g)  See  Knapp  v.  Knapp^ 
L.  E.  12  Eq.  238,  where  the 
trusts  of  the  portions  were  in 
the  old  form,  but  without  a 
clause  reducing  the  amount 
raiseable  in  the  event  of  the 
death  of  any  children  before 
attaining  vested  interests,  and 
the  amount  raiseable  was 
therefore  held  to  be  according 
to  the  number  of  children 
bom.  The  modem  frame  of 
tmst  is  suggested  in  Matthews 


SETTLEMENTS. 


411 


The  construction  of  settlements,  as  well  as  of  Prmdpiethat 

,  child  taking  the 

wiUs,  by  which  portions  are  provided  by  a  parent  or  estate  shau 

not  take 

person  in  loco  parentis j  has  from  an  early  date  been  portion. 
strongly  influenced  by  the  adoption  of  the  principle 
that  the  right  to  a  portion  and  the  right  to  the 
estate  are  alternative  rights,  the  portions  being  in- 
tended as  a  provision  for  the  children,  other  than 
the  child  who  takes  the  estate  (A).    •  Thus,  in  Chad- 


on  Portions,  p.  148,  where  it  is 
remarked  that  "instead  of  the 
nsnal  complex  method  of  pro- 
portioning thesnms  to  be  raised 
to  the  number  of  children  bom, 
and  of  reducing  the  amount 
afterwards  upon  the  contin- 
gency of  any  dying  before 
they  acquire  Tested  interests, 
a  better  mode,  because  more 
simple,  and  at  the  same  time 
as  certain  and  efficacious,  seems 
to  be  to  adjust  the  quantum  in 
the  first  instance  to  the  num- 
ber of  children  who  live  to 
attain  the  age  of  21  years  or 
marry."  ♦  With  reference  to 
the  smriTorship  and  accruer 
clause,  with  its  annexed  qua- 
lification, which  were  com- 
prised in  the  older  forms,  it 
is  to  be  obserred,  that  where 
a  sum  is  secured  to  be  raised 
out  of  land  for  younger  chil- 
dren as  a  class,  to  be  paid  or 
to  Test  at  majority  or  marriage, 
the  circumstance  of  any  dying 


before  that  time  will  not  pre- 
vent those  who  attain  Tested 
interests  from  claiming  the 
whole  fund  (see  Matthews  on 
Portions,  63,  ^^\StowelVs  GasSy 
Skin.  39,  cited  ;  Hemming  t. 
QriSiih,  2  Giflf.  403  ;  Rs  Col- 
ics TrustSyli,  R.  1  Eq.  496) ;  so 
that  the  primary  trust  by  itself 
would  haTe  giTen  the  whole 
fimd  to  the  children  attaining 
Tested  interests ;  thesurTiTor- 
ship  and  accruer  clause  was 
superfluous ;  and  the  annexed 
restriction  was  the  really  es- 
sential addition  to  the  primary 

trust.  *  S«m  raiseable 

,    _,       _  ...  for  younger 

(A)  See  the  authontie8(some  children  as  a 
only  of  which  are  here  noticed)  ^^^Zll^, 
collected  in  Matthews  on  Por-  attain  vested 

•  fy.  interests. 

tions,  pp.  13  et  seq. ;  Spence, 
Eq.  Jur.  Tol. ii.  pp.  410  et  seq.; 
Peachey  on  Settlements,  pp. 
446  et  seq.;  and  see  the  ex- 
position of  the  doctrine  by 
Lord  HaOierley,  C,  in  OoUing" 
wood  T.  Stanhope,  L.    B.  4 
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wick  V.  Doleman  (i),  an  early  and  leading  ease  on 
this  subject,  an  appointment  in  favour  of  a  second 
son  made  under  a  power  to  appoint  a  specified  sum 
for  younger  children's  portions,  was  considered  to 
have  failed  upon  the  second  son  becoming  eldest  son 
by  the  death  of  his  elder  brother,  and  a  subsequent 
appointment  of  the  same  sum  in  favour  of  a 
daughter  was  supported.  So  where,  upon  tie 
second  marriage  of  the  settlor,  a  term  was  Umited 
upon  trust  to  raise  a  specified  sum  for  the  portions 
of  the  three  younger  children  of  his  former  marriage 
(by  name),  to  vest  ^in  the  two  sons  at  twenty-one, 
and  in  the  daughter  at  twenty-one  or  marriage,  with 
benefit  of  survivorship,  it  was  held  that  the  second 
son,  who  by  the  death  of  the  eldest  son  in  the 


Eng.  &  Ir.  Ap.  52  et  seq. 
The  principle  referred  to  in 
the  text  famishes  a  rale  of 
interpretation  according  to 
the  preBomed  intention  of  the 
settlor,  by  means  of  which 
the  constraction  may  often 
materially  deviate  firom  what 
it  woald  be  if  proceeding 
on  the  mere  langnage  of  the 
instrnment,  bat  the  qnestion 
is  still  one  of  intention,  so  that 
the  words  may  be  snfficiently 
strong  to  rebat  the  ordinary 
presamption,  as  in  Incledon  y. 
Northcoky  3  Atk.  438,  in  which 
a  charge  apon  the  estate  being 
devised  eqnally  among  all  the 
children,  the  eldest  son  who 


took  the  estate  was  held  en- 
titled to  participate  in  the 
charge ;  and  see  Wood  y. 
Wood,  L.  B.  4  Eq.  48  (a  case, 
however,  not  of  portions,  bat 
of  a  tnist  by  will  of  a  resi- 
dnary  fand  for  the  testator's 
grandchildren,  as  to  which 
see  infra,  pp.  421  et  seq.),  in 
which  the  eldest  son  was 
ezcladed  by  nams^  and  the 
doctrine  in  qnestion  was  held 
not  to  apply.  As  to  the  ex- 
clnsion  of  the  eldest  son  by 
nariMy  see  Sag.  Pow.  8th  ed. 
679. 

(t)  2  Yem.  528.  See  also 
Broadmead  v.  Wood^  1  Bro. 
C.  C.  77. 
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father's  lifetime  succeeded  to  the  estate,  was  not 
entitled  to  a  share  in  the  sum  raiseable  for  portions, 
but  that  the  whole  fund  was  divisible  between  the 
two  other  children  {k) ;  and  where  there  was  a  trust 
for  all  the  children  except  the  eldest  son,  a  younger 
son  becoming  the  eldest  was  excluded  {l) ;  and 
under  a  like  trust,  a  daughter,  who  by  the  death  of 
her  brother  had  become  the  only  child  and  entitled 
to  the  next  remainder  in  tail,  was  excluded,  though 
at  her  marriage  (when  the  portion  would  have 
vested)  the  parents  were  living,  and  her  remainder 
would  have  been  defeasible  by  the  birth  of  a  son, 
and  partially  so  by  the  birth  of  an  after-born 
daughter  (m).     On  the  other  hand,  under  a  provi- 


{h)  Savage  Y.  Carroll,  1  Ball 
&  Beat.  265. 

(0  Lord  Teynham  v.  Webby 
2  Veg.  Sen.  197.  In  this  case 
the  proyision  for  the  children 
was  Yolnntary,  and  made  by 
the  maternal  grandmother,  bnt 
mider  the  circmnstances  it  was 
held,  that  it  most  be  constraed 
in  the  same  manner  as  a  provi- 
sion of  the  like  description  in  a 
marriage  settlement ;  and  that 
the  grandmother  providing  for 
the  younger  children  of  her 
daughter^was  acting  as  a  pa- 
rent. It  does  not  appear  how 
the  estate  charged  with  the 
portions  was  settled,  but  the 
•eldest  son  was  obviously  re- 
garded as  such  with  reference 


to  the  father's  estate,  and  not 
with  reference  to  the  estate 
charged  with  the  portions. 

(m)  Simpson  v.  FreWy  5  Ir. 
Ch.  Bep.  517.  In  this  case, 
Lord  Chancellor  Brady  re- 
marked that  as  there  was  a 
limitation  to  daughters,  the 
words  "  other  than "  [an 
eldest  or  only  son]  had  the 
same  eiSsct  which  was  attri- 
buted to  "besides**  in  Walcott 
V.  Bloomfleld  (cited,  pi  407 
supra,  note),  t.^.  that  of  making 
the  portions  raiseable  in  the 
event  only  of  there  being  as 
well  a  child  succeeding  to  the 
estate  as  another  or  other 
child  or  childr^i. 
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WhtA  amoants 
to  secession  to 
estate  so  as 
to  exclude  right 
to  portion. 


sion  for  younger  children,  an  eldest  (n)  or  only 
daughter  {o),  and  an  eldest  son  not  taking  the 
estate  (p),  have  been  admitted  to  participate.  So 
also  an  eldest  son  who  dies  before  the  time  of 
raising  the  portions  without  having  come  into  the 
possession  and  enjoyment  of  the  estate,  though  at  his 
decease  he  had  acquired  a  title  for  life  or  in  tail  in 
remainder,  has  been  admitted  to  a  share  of  the  por- 
tions as  a  younger  child ;  as  in  Ellison  v.  Thomas  (q\ 
where  the  portions  were  directed  to  be  raised  on  the 
decease  of  the  survivor  of  A.  and  B.  for  the  children 
of  C,  "  other  than  an  eldest  or  only  son  for  the 
time  being  entitled  to  the  estate  in  possession  or 


(n)  Beale  y.  Beah,  1  P. 
Wmft.  244. 

(o)  Butler  y.  Duncomb^  1  P. 
Wms.  448. 

{p)  Duke  y.  Doidge,  2  Ves. 
Sen.  203,  note.  In  this  case 
Loriffardwicke  said,  that  eyery 
child  except  the  heir  is  con- 
sidered in  eqnity  as  a  younger, 
and  that  eldership  not  carrying 
the  estate  along  with  it,  is  con- 
sidered not  such  an  eldership 
as  shall  exclude  by  yirtue  of 
such  clauses ;  and  it  would  be 
hard  that  the  right  of  elder- 
ship should  be  taken  away, 
and  yet  not  haye  the  benefit 
of  it  as  a  younger  child. 

(g)2Dr.&Sm.lll,lDeG. 
J.  &  S.  18.  The  words  of  ex- 
clusion were  considered  in  the 


court  below  to  be  capable  of 
repeated  operation,  so  as  to 
exclude  eyery  son  who  at  any 
time  before  the  raising  of 
the  portions  should  answer 
the  description  of  the  son 
entitled  to  the  estate ;  but  on 
the  appeal  it  was  held  that 
the  time  for  raising  the  por- 
tions was  the  only  period 
which  could  be  looked  to  for 
the  purpose  of  ascertaining 
the  character  of  eldest  son. 
Considerable  reliance  was 
placed  on  the  appeal  on  the 
words  **  for  the  time  being" 
in  the  clause  of  exclusion,  but 
in  Daviee  y.  Huguenm  (infra^ 
the  case>  was  treated  as  an 
authority  of  general  appli- 
cation. 
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remainder  expectant  on  the  decease  of  the  survivor 
of  B.  and  C./'  and  the  second  son,  having  succeeded 
to  the  estate  (which  was  settled  after  the  life  estates 
on  the  sons  successively  in  tail)  by  the  death  with- 
out issue  of  the  eldest  son,  was  held  to  be  excluded  ; 
and  it  was  also  held  on  the  appeal  (reversing  on 
this  point  the  decision  of  Kindersleyy  V.C.)  that 
the  representatives  of  the  eldest  son,  who  had 
attained  twenty-one,  were  entitled  to  share ;  and 
a  similar  decision  on  both  points  was  arrived  at 
in  Davies  v.  Huguenin  (r),  where  the  trust  was 
for  the  children  "  other  than  an  eldest  or  only  son." 
On  the  other  hand,  where  the  eldest  son,  whether  he 
survives  the  period  of  distribution  or  not,  has  pre- 
viously joined  with  the  tenant  for  life  of  the  estate 
in  barring  the  entail  so  as  in  effect  to  obtain  the 


(r)  1  Hem,  &  Mil.  730. 
The  caee  of  Oray  v.  The  Earl 
ofLimericky  2  De  G.  <&  Sm. 
370,  in  which  imder  similar 
ciicmnstanceB  the  represen- 
tatiyes  of  the  eldest  son  were 
excluded  from  participation, 
appears  to  be  in  effect 
oyeiroled  by  the  two  last 
mentioned  cases;  bat  it  is 
conceiyed  that  such  deci- 
sions as  those  in  EUisan  y. 
Thcma9  and  Davies  y.  Htt^ 
guenin,  although  they  may 
legitimately  result  from  the 
presumptions  of  law  appli- 
cable to  the  subject^  are 
opposed  to  oonyenienoe  and 


to  what  is  usually  the  inten- 
tion, namely,  that  a  portion 
once  yested  in  a  younger  son 
is  not  afterwards  to  be  di- 
vested by  the  portionist  be- 
coming eldest  son  before  it  is 
payable  ;  and  that,  on  the 
other  hand,  an  eldest  son  who 
is  once  excluded  by  acquiring 
a  title  to  the  estate,  although 
only  in  remainder,  is  not  after- 
wards to  be  admitted  to  a 
portion  by  reason  of  his  death 
without  issue  before  succeed- 
ing to  the  possession  and 
before  the  portions  are  pay- 
able. 


L 
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full  enjoyment  of  the  estate,  the  clause  of  exclusion 
would  in  general  apply ;  as  in  Stanhope,  v.  CoUing- 
wood  (s),  where  the  trust  was  for  the  children, 
"  other  than  an  eldest  son  for  the  time  being  entitled 
[under  a  will]  to  an  estate  in  tail  male  in  possession 
or  remainder  expectant  on  the  death  of  A./'  who 
was  tenant  for  life  of  the  estate,  with  remainder  to 
his  first  and  other  sons  in  tail ;  and  the  eldest  son 
having  joined  with  his  father  in  barring  the  entail 
and  making  a  resettlement,  was  held  nevertheless  by 
the  House  of  Lords  (reversing  the  decision  of  the 
Court  below)  to  be  within  the  spirit,  if  not  the  letter, 
of  the  words  of  exclusion. 


(s)  L.  B.  4  Eq.  286,  4  Eng. 
&  It.  Ap.  48  (cited  supra, 
p.  876  note  (/),  with  reference 
to  the  distlDction  between 
questions  as  to  the  shifting  of 
the  second  estate,  on  accession 
to  the  family  estate,  and  ques- 
tions on  the  accruer  of  por- 
tions on  a  younger  child  suc- 
ceeding to  the  estate).  See, 
however,  Wyndham  v.  Fane^ 
11  Hare,  287,  in  which  the 
testator's  residuary  estate  was 
made  diyisible  among  the 
children  of  his  daughter, 
except  any  who  should,  under 
his  will,  be  entitled  m  posses- 
sum  to  the  settled  estate ;  and 
it  was  held,  that  the  daughter's 
eldest  daughter,  who  bad 
become  first  tenant    in    tail 


in  remainder,  and  concnned 
in  a  recovery  and  resettle- 
ment, but  afterwards  died 
in  the  lifetime  of  the  tenant 
for  life,  was  entitled  to  a 
share  of  the  residuaiy  estate. 
Upon  the  question,  what  is 
such  an  acquisition  of  title  to 
the  estate  as  to  exclude  from 
a  portion,  reference  may  also 
be  made  to  Sinff  v.  LesliSj  2 
Hem.  &  Mil.  68,  in  which  Uie 
acquisition  of  the  estate  by 
descent,  and  not  under  the 
instrument  referred  to  in  the 
trustof  the  portions,  was  held 
not  to  disentitle  the  son  to  a 
portion ;  and  to  Johnson  v. 
Foulds,  L.  B.  5  Eq.  268, 
where  the  succession  of  the 
only  son  to    the  estate  was 
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In  Peacocke  v.   Pares    (t),  a  son  who,  before  Whether  ciiUd 

,,    ...1  /.,  .  111,1        whose  Buoceasion 

attaining  tne  age  oi  twenty-one  years,  had  by  the  to  estate  \b 
death  of  his  elder  brother  become  the  only  son,  but  portion, 
who,  in  consequence  of  the  elder  brother  having 
suffered  a  recovery,  did  not  succeed  to  the  estate 
under  the  limitations  of  the  settlement,  was  held 
not  to  be  entitled  to  a  portion,  the  ground  of  the 
decision  being  that  the  proposition  that  an  elder 
child  unprovided  for  shall  be  deemed  a  younger, 
means  an  elder  child  unprovided  for  by  the  settle- 
ment or  will  itself,  or  by  means  which  were  in  the 
contemplation  of  the  parties  making  the  settlement 
or  will ;  and  that  the  event  of  a  recovery  being 


defeated  by  means  of  a  for- 
feiture incurred  prior  to  his 
birth  by  his  father,  under  a 
clause  of  forfeiture  for  non- 
residence  ;  and  as  to  whether 
a  title  in  remainder  or  con- 
tingency is  sufficient  to  satisfy 
the  word  "  entitled,"  see  Cft<w- 
ley  V.  Loveland,  12  W.  R.  187  ; 
He  QrylVB  Trusts,  L.  R.  5  Efl. 
589 ;  Umbers  t.  Jaggard,  L. 
R.  9  Eq,  200. 

(0*2  Keen,  689 .  In  this  case 
the  material  clause  appears  to 
have  been  that  of  accruer  carry- 
ing over  the  share  of  a  son 
who  should  become  an  eldest 
or  only  son ;  and  the  suryiying 
son  having,  literally  speaking, 
become  an  only  son,  and  being 
next  in  succession  under  the 

VOL.   III. 


settlement^  though  his  succes- 
sion was  intercepted  by  the 
recovery,  the  Court  refused  to 
apply  the  doctrine  under  con- 
sideration for  the  purpose  of 
preventing  the  application  of 
the  clause.  Whether  the  Ck>urt 
would  have  applied  the  doc- 
trine had  it  been  necessary  to 
do  so,  for  the  purpose  of  ex- 
cluding a  child  not  actually 
succeeding  to  the  estate,  though 
next  in  the  order  of  limitation 
(as,  forinstance,  if  the  portions 
being  in  terms  raiseable  for 
children  other  than  an  eldest 
or  only  son,  the  child  disap- 
pointed by  the  recovery  had 
been  a  daughter),  can  only  be 
matter  of  conjecture. 


*  Distinction 
between  adhering 
to  and  departing 
from  litex^l  con- 
strnction  as 
against  child 
disappointed  by 
recovery. 
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Buffered  so  as  to  bar  the  remainders  was  not  of  this 
character;  but  in  Spencer  v.  Speiioer  (w),  under 
similar  circumstances,  the  C!ourt  came  to  an  opposite 
decision.  In  the  case  of  Macoubrey  v.  Jones  (x), 
in  which  the  like  point  arose,  the  Vice-Chancellor 
Wood  expressed  his  opinion,  that  the  true  intention 
of  the  parties  to  the  settlement  was  to  exclude  from 
a  share  in  the  portions,  not  every  child  becoming  an 
eldest  son,  but  every  child  who,  so  becoming  an 
eldest  son,  became  also  entitled  to  the  settled  estate. 
He  considered  it  a  fallacy  to  say,  that  the  party 
who  took  the  fee  under  a  bar  of  the  entail,  did  not 
take  imder  the  settlement,  or  that  the  younga:  son 
who  was  thereby  excluded  fii-om  taking  was  not 
excluded  by  the  settlement;  and  expressed  his 
inability  to  concur  in  viewing  the  recovery  as  an 
event  not  in  contemplation  when  the  settlement 
was  made.  On  these  grounds  he  considered  that 
the  second  son  so  becoming  an  eldest,  and  finding 
himself  excluded,  could  not  be  held  to  be  an  eldest 
son  within  the  meaning  of  the  provisions  that  no 
eldest  son  should  be  entitled  to  a  portion.  The 
Vice-Chancellor  added  an  expression  of  his  opinion^ 
that  if  in  that  case  he  followed  the  authority  of 
Peacocke  v.  Pares,  he  should  be  going  backward  in 
an  important  branch  of  the  law-of  the  Court 

(ti)  8  Sim.  87.  the  Bame  principle  as  Wmdhaam 

{x)  2  Eay  &  J.  684.    See     t.  Graham,  1  Boss.  881,  died 


also  Adams  r.  Beck,  25  Beay.  infra.    It  appears  to  be 

648.  Perhaps,  howeyer,  the  de-  pable   of  support  on   either 

cision  in  the  case  last  referred  groond. 
to  may  hare  been  fomided  on 


SETTLEMENTS.  419 

It  has  been  determined  that  the  doctrine  under  ciia»cter  of 

younger  child 

consideration,  involves  the  further  presumption,  to  be  aacertamed 
unless  excluded  by  a  strong  expression  of  inten-  payment,  and 
tion  to  the  contrary,  that  the  period  at  which  the  ^^  ^  ^  ^' 
character  of  eldest  son  is  to  be  ascertained  is 
the  time  when  the  portions  are  payable,  and  not 
the  time  fixed  for  their  vesting.  This  was 
stated  by  Lord  WestbuTy,  C,  in  Ellison  v. 
Thomas  (y),  as  the  clear  result  of  the  leading 
cases  of  Chadwick  v.  Dohrum  (z)  and  Lord  Teynr 
ha/ni  V.  Webh  (a)  ;  and  was  laid  down  as  the 
settled  rule  of  the  Court  in  the  case  of  Collingwood 
V.  Stanhope  (6),  where  it  was  said  by  Lord 
Hatherleyy  C,  "It  has  been  further  held  that  the 
Court  will  not,  notwithstanding  very  strong  words 
(as  there  have  been  in  some  cases)  in  the  settlement 
to  the  contrary,  hold  the  portions  to  be  indefeasibly 
vested  in  the  children  in  such  a  manner  as  to  allow, 
on  the  one  hand,  a  double  portion  to  be  given  to 
one  chUd,  or  on  the  other  hand,  to  allow  any  child 
to  be  excluded ;  and  therefore  it  has  come  to  this 
conclusion,  that  the  period  for  ascertaining  what  is 
the  true  construction  of  the  settlement  with  refer- 
ence to  the  distribution  of  the  portions  provided 
for  the  children,  is  that  period  when  the  distribu- 

{y)  1  De  0.  J.  &  S.  27,  53  ;    cited,    p.    416,    supra, 

cited,  p.  414,  supra.  and     see    the    remarks    of 

(0)  2  Yem.  528,  cited  p.  412,  Lord  Weaitmry  at  pp.  57  et 

supra.  seq. ;  and  of  Wood^  Y.  C,  in 

{a)  2  Yes.  Senr.  198 ;  see  Macoubrey  r.  Jonss^    2  Eay  • 

pp.  210,  211.  &  J.  692 ;  and  in  Richards  y. 

{b)  L.  B.  4  Eng.  &  Ir.  Ap-  Richards,  Johns.  765. 
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tion  itself  is  to  take  place  ; "  and  it  was  added  that 
even  though  a  portion  may  have  been  assigned  to  a 
younger  child,  yet  if,  at  the  period  of  distribution, 
that  child  has  become  the  elder  child,  then  he  is  no 
longer  entitled  to  a  portion,  and  the  portion  which 
has  been  assigned  to  him  is  no  longer  his  (c). 
But  the  rule  in  question  must  give  way  to  a  clear 
indication  of  an  intention  that  the  portions  are  to 
vest  indefeasibly,  without  reference  to  the  period  of 
distribution,  as  in  Windham  v.  Graham  (d),  where  a 
clause  providing  for  the  accruer  of  the  portion  of 
a  son  becoming  eldest  or  only  son  before  twenty-one, 
was  considered  as  showing  that  it  was  only  the  event 


(c)  In  accordance  with  these 
principles  in  Re  Bayley's  Settle- 
ment, L.  R.  9  Eq.  491,  6  Ch. 
Ap.  590,  a  case  not  of  portions 
proper,  but  in  which  the 
husband's  estate  was  settled 
ou  the  first  and  other  sons  of 
the  marriage  sucoessivelj  in 
tail,  and  the  wife's  estate  was 
settled  (subject  to  her  life  in- 
terest) on  the  children,  **  other 
than  an  eldest  or  only  son," 
as  tenants  in  common  in  tail, 
with  a  clause  of  accruer  as  to 
the  share  of  any  younger  son 
who  should  become  an  eldest 
son  he/are  attaining  twenty- 
one,  it  was  held  that ''  eldest 
son"  meant  ''son  succeeding 
to  the  husband's  estate,"  and 
that  a  younger  son,  who,  after 
attaining  twenty-one,  became 


in  the  lifetime  of  the  wife 
an  eldest  son,  was  not  entitled 
to  a  share  of  her  estate.  This 
case  belongs  to  the  class  of 
cases  noticed  in^  p.  421  et 
seq. 

{d)  1  Buss.  331.  See  the 
remarks  on  this  case  of  Woody 
V.  C,  in  Stanhope  v.  Colling^ 
wood,  L.  R.  4  Eq.  292 ;  and  of 
Lord  Bomilly,  M.  R.,  in  Se 
BayUtfs  Settlemefit,  ubi  sup. ; 
and  see  also  Sing  y.  Leslie^ 
2  Hem.  &  Mil.  68, 88 ;  Adams 
y.  Beck,  25  Beay.  648,  and 
the  reference  thereto,  id.  655. 
The  decision  in  Windham  r. 
Graham  was  probably  more 
in  accordance  with  the  usual 
intention  in  such  cases  than 
that  in  Be  BayUy's  SelQemeni^ 
see  supra,  p.  415,  note  (r). 
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of  his  80  becoming  an  eldest  son  that  was  to  exclude 
him,  and  that  the  age  of  twenty-one  years  was  the 
period  at  which  the  character  of  younger  sons,  with 
reference  to  this  provision,  was  to  be  finally  deter- 
mined ;  and  it  was  held  that  a  son  who,  when  he 
attained  twenty-one,  was  a  younger  child,  but  by 
the  subsequent  death  of  his  elder  brother  in  the  life- 
time of  the  parents  became  an  eldest  son  before  the 
time  fixed  for  the  payment  of  the  younger  children's 
portions^  was  entitled  to  his  share  of  the  portions  (e). 
On  this  subject  I'eference  may  be  made  to  a  class  Construction  of 

•^  .  •'     .  .  .       truBtofsub- 

of  cases  usually  cited  when  the  right  to  a  portion  in  stantive  fund 

.  .  ,       for  younger 

the  character  of  a  younger  child  has  been  under  dis-  ciuidien. 
cussion,  those,  namely,  in  which  a  construction  has 
been  put  upon  trusts  of  a  substantive  fund  for 
younger  children,  or  children  to  the  exclusion  of  an 
eldest  son  :  with  respect  to  which,  however,  it  may 
be  observed,  that  when  not  proceeding  fi-om  a  parent 
or  a  person  in  loco  parentis,  or  not  connected  with 
an  alternative  provision  for  the  eldest  son,  such  gifts 
are  not  within  the  scope  of  that  leading  principle  of 
construction  with  reference  to  portions  proper,  by 
virtue  of  which  eldership  is  determined  with  refer- 
ence to  provision  rather  than  to  age ;  and  that, 
perhaps,  this  distinction  has  not  always  been  suffi- 
ciently attended  to,  and  the  character  of  authorities 
on  questions  as  to  portions  may  have  been  too 
readily  attributed  to  cases  of  this  description.     In 

{e)  See,  also,  Olyn  y.  Olyn,  estate,  subject  to  be  devested 

3  Jar.  N.  S.  179,  in  which  by  accession    to  the  family 

it  was  sought  to  suspend  the  estate,  beyond  the  period  of 

right  to  a  share  in  personal  payment. 
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Matthews  v.  Paul  (/),  a  case  of  this  class  which  has 
been  often  cited,  where  certain  funds  were  directed 
to  be  accumulated,  and  at  the  expiration  of  the 
period  of  accumulation  to  be  divided  with  the  accu- 
mulations equally  among  the  children  of  the  testa- 
trix's daughter  (except  an  eldest  son),  the  interests 
to  vest  in  the  children  at  twenty-one,  and  the  elder 
son  died  during  the  period  of  accumulation,  leaving 
the  second  and  only  other  son  then  a  minor,  it  was 
held  that  the  latter  was  excluded  from  participation. 
This  decision  was  not  rested  upon  the  circumstance 
that  the  interest  of  the  second  son  had  not  vested 
when  the  elder  brother  died,  but  by  analogy  to  the 
rule  that  children  coming  into  existence  before  the 
distribution  of  a  fund  distributable  at  a  future  time 
are  admitted  to  participate,  it  was  held  that  the 
character  to  which  exclusion  attaches  must  also  be 
ascertained  |tt  the  period  of   distribution ;   and  it 
was  said  that  even  had  the  words  been  more  fevour- 
able  for  the  argument  that  the  second  son  took  a 
vested  interest,  yet  that    a    tacit   condition  was 
annexed  to  the  gift  devesting  it  in  the  event  of  the 
character  of  exclusion  devolving  on  one  in  whom  it 
had  vested.     The  use  of  the  indefinite  article  (an 
eldest  son)  was  considered  as  necessarily  referring 
the  description  to  a  future  period.     The  same  view 
as  to  the  character  of  "younger  children"  being 
ascertained  at  the  period  of  distribution  was  taken 
by    Lord   Hardwiche    in   the    cases  of   Hall    v. 

(/)  3  Swanst.  828.  See  the     Jarm.  Wills,  3rd  ed.,  roL  ii. 
observatioiifi  on  this  case  in  2     pp.  197  et  seq. 
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Hewer  (g)  and  Ellison  v.  Ai'^^y  (^)>  neither  of 
which  involved  the  circumstance  of  the  provision 
having  been  made  by  a  parent.  On  the  other  hand 
in  Re  TheecPs  Settlement  (i),  where  there  was  a 
trust  of  a  money  fund  for  life,  and  afterwards  for 
division  among  the  children  of  the  tenant  for  life 
(except  her  eldest  or  only  son)  in  equal  shares  at 
their  respective  ages  of  twenty-one  years,  it  was 
held  that  a  younger  son  attaining  the  age  of  twenty- 
one  years,  and  afterwards  by  the  death  of  his  elder 


(^)  Amb.  203. 

(A)  •iVes.  Sen.  111.  See 
this  and  the  last-mentioned 
case  commented  upon  in  2 
Jarm.  Wills,  195,  and  see 
the  subject  of  <' Gifts  to 
Toimger  Children"  treated  pp. 
1 88  et  seq.  The  case  of  I^dy 
Lincoln  Y.PeViam^  lOVes.166, 
appears  to  be  an  authority  in 
favour  of  the  modem  rule  as 
stated  in  the  text,  infra,  p.  425. 
It  may  be  here  observed,  that 
the  point  now  specially  under 
consideration  does  not  arise  in 
thecase  of  an  immediate  bequest 
to  younger  children,  which 
must  necessarily  apply  to  those 
who  answer  the  description 
at  the  death  of  the  testator 
(see  2  Jarm.  Wills,  p.  192) ; 
nor  does  it  arise  when  the  trust 
is  in  terms  for  those  who  an- 
swer the  description  at  the 
period  of  distribution,  or  where 


there  is  a  trust  for  division  at 

a  future  time  without  any  prior  *  Oaiwi  in  which 

life  interest  or  other  indication  eJan  entitled 

that  the  postponement  is  for  '^^^  «^^,  *?. 

^      '^  younger  children 

the  convenience  of  the  estate,  ariaes. 
in  both  which  cases  there  is  no 
vesting  until  the  period  of 
distribution  ;  but  the  question 
is,  when  theft  is  a  trust  for 
Mure  division  among  younger 
children,  with  a  prior  life  in- 
terest or  a  definition  of  the 
age  at  which  shares  are  to  vest, 
whether  the  vesting  will  be 
sub  modo  only,  and  liable  to  be 
devested  by  a  younger  child 
becoming  eldest,  yfr<^  in  cases 
within  the  scope  of  the  pe- 
culiar presumption  applicable 
to  parental  provisions  for 
younger  children,  and  «0- 
condly,  in  eases  not  within 
the  scope  of  that  presumption. 
{{)  8  Kay  &  J.  375. 
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brother  becoming  only  son  in  the  lifetime  of  the 
tenant  for  life,  was  entitled  to  participate.  It  may, 
however,  be  collected  from  the  judgment  that  had 
it  appeared  that  the  exclusion  of  the  eldest  son  was 
founded  upon  his  taking  a  provision  in  that  cha- 
racter, the  share  of  the  second  son  might  have  been 
held  to  be  devested  upon  his  becoming  the  eldest 
son.  In  Adams  v.  Adams  (J)  the  Court  had  to 
determine  whether  a  second  son  attaining  twenty- 
one  and  afterwards  becoming  eldest  son  in  the  life- 
time of  the  tenant  for  life  was  entitled  to  a  share 
in  a  trust  fund  divisible  among  the  children  of  the 
tenant  for  life  who,  not  being  an  eldest  or  only  son 
for  the  time  being,  should  as  to  sons  attain  twenty- 
one,  or  as  to  daughters  attain  that  age  or  marry ; 
and  in  Adam^  v.  Roharts  {h)  the  question  was  (in 
the  same  state  of  the  family  but  under  a  different 
trust)  whetl^r  the  second  son  was  entitled  to  a 
share  of  a  fund  divisible,  after  the  death  of  the 
tenant  for  life,  "  equally  between  her  younger  chil- 
dren, z.e.,  every  child  save  the  elder  son  who  is  and 


(;)  25  Beav.  652. 

(h)  25  Beay.  658.  This  case 
does  not  appear  to  hare  been 
argued  on  the  ground  that  the 
testator,  who  was  the  &ther 
of  the  tenant  for  life,  had 
put  himself  in  loco  parentis^ 
and  intended  the  fund  for  the 
children  not  taking  the  pro- 
vision which  he  referred  to  as 
going  to  the  eldest  son  ;  and 
that  on  these  grounds  the  vest- 


ing ought  to  be  considered  as 
9ub  modo  (a  line  of  argument 
which  seems  to  have  been 
open),  but  it  was  contended, 
unsuccessfully,  that  the  vest- 
ing was  suspended  till  the 
death  of  the  tenant  for  life. 
Beck  V.  Bum,  7  Beav.  492, 
which  was  relied  on,  must 
probably  be  considered  as  un- 
sustainable. 
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will  be  well  provided  for."     In  both  cases  it  was 
held  that  the  second  son  was  entitled  to  a  share, 
and  in  the  former  the  Master  of  the  Rolls  observed, 
"  It  is  true  that  in  some  later  cases  it  is  said  that 
the  period  is  either  that  of  vesting  or  of  distribu- 
tion, but  this  cannot  be  capricious ;  and  I  am  of 
opinion  that,  unless  it  is  otherwise  expressed,  the 
period  of  vesting,  and  not  the  period  of  distribution, 
is  the  time  for  determining  in  these  cases  whether  a 
child  is  or  is  not  an  elder  son."      This  rule  was 
acted  on  in  the  case  of  Sandeman  v.  Mackenzie  (Z), 
ia  which  upon  the  second  marriage  of  a  lady,  her 
husband  settled  a  sum  upon  trust  for  the  children 
of  her  former  marriage  except  the  eldest  son  (by 
name),  and  the  settlement  not  being  by  a  person  in 
loco  parentis^  it  was  held  that  a  younger  son  who  had 
become  eldest  before  the  fund  was  divisible  was  not 
excluded  from  participation  ;  and  the  rule  in  ques- 
tion must  now,  it  is  conceived,  be  considered  to  be 
the  rule  of  the  Court  as  regards  trusts  for  younger 
children,  or  for  children  exclusively  of  an  elder  son, 
when  not  within  the  influence  of  the  peculiar  prin- 
ciples applicable  to  parental  provisions  for  younger 
children.     Reference  may  here  be  made  to  lAvesey 
v.  Livesey  (m),  in  which  the  class  (the  children  of 
the   testatrix's  daughter,  except  her  eldest  son  or 
such  as  should  by  the  death  of  an  elder  brother  be- 

(/)  1  Johns.  &  H.  613.  Wood,  in  3  Kay  &  J.  380, 381 ; 

(w)  13  Sim.  33, 2  Ho.  Lordfl  and  Sir  John  RomiUy,  M.  B., 

Gas.  419.   See  the  remarks  on  in  25  Bear.  656. 
tills  case  of  yice-Chancellor 
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come  an  eldest  son)  was  ascertainable  at  the  period 
of  division  when  the  youngest  child  shotdd  attain 
twenty-one,  and  the  literal  construction  was  adhered 
to  so  as  to  exclude  a  younger  son  who  had  become 
eldest  at  that  period,  though  he  did  not  succeed 
to  the  eldest  son's  provision ;  and  to  Lyddon  v. 
Ellison  (n),  in  which  a  bequest  to  a  daughter's 
younger  children  was  held  to  meiin  the  children 
other  than  the  eldest  in  age,  and  therefore  to  ex- 
clude the  eldest  child,  a  daughter,  and  to  include 
the  next  in  age,  a  son,  though^  under  his  parents' 
marriage  settlement,  the  family  estates  stood  settled 
Bistinction  as  ou  him.  In  that  case  the  Court  expressly  recog- 
pro^Si^ii.  nised  the  rule  of  construction  which  applies  to  testa- 

tors standing  or  placing  themselves  in  loco  parentis^ 
and  in  conformity  with  which  the  words  "elder 
child "  are  held  to  mean  the  child  who  takes  the 
family  estate,  and  tiie  child  who  is  actually  the 
eldest,  but  who  does  not  take  the  family  estate,  is  to 
be  treated  as  a  "  younger  child,"  and  to  share  under 
that  denomination;  and  the  decision  putting  the 
literal  interpretation  on  the  words  "  younger  chil- 
dren" was  consequential  upon  the  opinion  of  the 
Court  that  the  testatrix  had  not  placed  herself  in 
loco  parentis,  that  is  (as  explained  in  the  judgment), 
that  she  meant  to  benefit  the  legatees  as  the  chil- 
dren of  her  daughter,  but  not  as  being  under  any 
obligation  to  maintain  them,  or  as  intending  to  take 

(n)  19  Bear.  565  ;  see  the  other    cases),    as    to    what 

observations,  pp.  571  et  seq.  amounts  to  placing  oneself  u» 

(which  refer  to  Powys  v.  Mans-  loco  parentis, 
field,  3  Myl.  &  Cr.  859,  and 
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upon  herself  those  duties  and  obligations  which 
ordinarily  and  properly  attach  to  a  father  or  a 
mother.  The  same  distinction  as  to  the  rule  of 
construction  in  the  case  of  a  parental  provision  for 
younger  children,  and  in  the  case  of  a  provision 
coming  from  a  stranger,  was  laid  down  in  Scaris- 
brick  V.  Lord  Skelmersdah  (o).  These  cases  indi- 
cate the  limit  within  which  what  has  been  called 
the  "  prodigious  latitude  of  construction"  (p),  taken 
with  regard  to  the  words  "  youngs  children  "  (and 
other  words  of  like  import)  to  answer  the  occasions  of 
families  and  intent  of  the  parties^  is  to  be  confined ; 
and  show  that  this  liberty  of  interpretation  is  re- 
stricted to  cases  in  which  the  moral  obligation  of 
the  donor  may  be  taken  as  the  key  of  the  inten- 
tion (q). 

The  long-settled  rule  of  law  as  to  charges  on  land,  ^^MteSction  go 
that  if  made  payable  at  a  certain  age,  or  marriage,  *"^q^^ 
or  other  event  personal  to  the  party  to  be  benefited,  ^venty-ono  or 
and  such  party  die  before  that  time  arrive,  the 
charge  is  not  to  be  raised  out  of  the  land  (r),  is  con- 
Co)  4  You.  &  Col.  116.  fully  restored.    See  the    re- 
{p)  Per  Lord  EardtoicTcB  in     marks  of  Woody  V.  C,  in  San- 
Lord  Toynham  v.  Webb,  2  Ves.     deman  v.  Maciemiey  IJ.  &  H. 
Sen.  210.  628. 

{q)  Lord   St.  Leonards,  2         (r)  Foulet  v.  Poulety  1  Vem.       //f^^Ci^  7t//icy 
Pow.  8th  ed.  680,  says  that     204,  321,  2  Vent.  366,  cited     ^l/ic,  /Jf2,  y, 
this  distinction  does  not  ap-     2  Spence,  Eq.  Jar.  421,  addit. 
pear  to  be  attended  to  at  the     note,  No.  I.  is  an  early  autbo- 
present  day.    It  has  no  doubt     rity  to  this  effect.     See  also  a  When  cbarge 
been    occasionally  neglected,     statement  of  the  rule,  with  the  death^of  object 
but  if  at  any  time  obsolete,     authorities  upon  it,  in  2  Ponbl.  ^'°"  **™®  ®' 

payment. 

must  now  be  considered    as     Eq.  p.  203,    and   note  (/) 
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nected,  in  the  caae  of  portions  for  younger  children, 
with  another  peculiar  doctrine  by  which  the  con- 
struction of  instruments  charging  portions  is  mate- 
rially aflfected.  From  a  presumption,  restricted  in  its 
application  to  cases  of  settlements  by  a  parent  or 
person  in  loco  parentis,  that  as  on  the  one  hand  the 
settlor  does  not  intend  the  estate  to  be  unnecessarily 
burdened,  so  on  the  other  hand  it  is  intended  that 
children  living  to  the  time  at  which  they  require  a 
provision  shall  not  be  left  unprovided  for,  it  has 
become  a  principle  that  instruments  charging  por- 
tions are  to  be  interpreted  with  a  leaning  towards 
the  construction  which  gives  a  vested  interest  to 
the  child,  when  that  child  stands  in  need  of  a  pro- 
vision, usually  as  to  sons  at  the  age  of  twenty-one, 
and  as  to  daughters  at  that  age,  or  marriage  (s). 
The  application  of  this  principle  in  favour  of  a 


thereto.  The  statement  in 
the  text  is  taken  from  the 
judgment  of  Lord  Gotlmham, 
C,  in  Evans  t.  Scotty  1  Ho. 
Lord  Cas.  57,  where  his  Lord- 
ship also  lays  down  the  other 
branch  of  the  rule,  namely, 
that  if  the  payment  be  post- 
poned until  the  happening  of 
an  event  not  referable  to  the 
person  of  the  party  to  be 
benefited,  but  to  the  circum- 
stances of  the  estate,  as  the 
death  of  a  tenant  for  life,  then 
the  charge  will  be  raiseable 
after  the  death  of  the  tenant 


for  life,  though  the  party  to  be 
benefited  were  not  m  esse  at 
the  time  of  the  death  of  the 
tenant  for  life.  In  Remnant 
T.  Eood,  27  Bear.  78,  Sir  John 
Somilly,  M.R.,  stated  the  role 
as  to  charges  upon  real  estate 
to  be  "  that  the  time  of  pay- 
ment is  annexed  to  the  sub- 
stance of  the  gift." 

(«)  See  per  Sir  Wm.  Orant, 
M.  R.,  in  Howgrave  v.  CarUsTy 
d  Yes.  &  Bea.  85;  and  per  Sir 
W.  P.  Wood,  V.  C,  in  Swallow 
y.  Binns,  1  Eay  &  J.  425. 
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daughter  attaining  twenty-one  and  manying,  but 
dying  in  the  lifetime  of  the  parent  (and  while  the 
portion  was  therefore  reversionary),  where  there 
was  a  gift  over  in  the  event  of  death  before  the 
portion  became  due  and  payable,  was  made  in  the  • 
case  of  Emperor  v.  JRolfe  (t) ;  and  the  rule  of  hold- 
ing that  portions  vest  in  children  becoming  qualified 
in  respect  of  age  or  marriage,  whether  the  children 
do  or  do  not  survive  their  parents,  has  been  apphed 
in  cases  in  which  the  language  of  the  instrument 
placed  great  difficulty  in  the  way  of  this  construc- 
tion, it  being  thought  (as  observed  by  Vice-Chan- 
cellor  Wood  (u))  "  to  be  an  unnatural  supposition 
that  the  circumstance  of  such  children  pre-deceasing 
their  parents  should  have  been  contemplated  as 
depriving  them  of  the  whole  of  the  portion  intended 
for  their  benefit/'     Thus  in  Woodcock  v.  The  Duke  notwithatanding 

_  _-  /   \        1  •  1      •  iiukt  child  may 

of  Dorset  (a:),  where,  in  contemplation  of  marriage,  dUe  in  parent's 
the  father  of  the  intended  wife  made  a  conveyance 
upon  trust  that  if  the  husband  and  wife  should 

(/)  1  Ves.  Sen.  208.  share  ;  Knight  Bruce,  L.  J., 
(u)  In  Swallow  v.  Binns,  observing  that  neither  upon 
ubi  supra.  principle  nor  upon  authority, 
{x)  3  Bro.  C.  C.  669 ;  and  considering  that  the  instru- 
see  the  extract  from  the  settle-  ment  was  a  prenuptial  settle- 
ment in  3  Ves.  &  Bea.  82,  ment,  was  it  possible  to  adopt 
note  (c).  See  also  Gurrie  v.  a  construction  which  would 
Larhins,  10  Jur.  N.  S.  8,  on  exclude  a  son  who  died  in  his 
ap.  id.  349,  12  W.  B.  515,  father's  lifetime  leaving  a 
where,  notwithstanding  strong  widow  and  children  surviving 
words  of  survivorship,  the  re-  the  father,  in  the  absence  of 
presentatives  of  a  deceased  words  absolutely  compulsory, 
child  were    held  entitled  to 
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leave  at  the  death  of  the  survivor  any  child  or  chil- 
dren, the  trustees  should  raise  an  annual  sum  for 
their  maintenance  imtil  they  should  attain  twenty- 
one,  and  should  then  raise  £5000  and  pay  the  same 
to  the  (y)  children  in  equal  shares  upon  attaining 
twenty-one,  Lord  Thurhw  decided  that  a  daught^ 
attaining  twenty -one,  but  dying  in  her  mother's 
lifetime,  was  entitled  to  a  share  in  the  £5000,  ob- 
serving that  though  the  words  were  strong  and 
difficult  to  manage,  the  intention  of  the  settlement 
was  the  truth  and  honour  of  the  case.  In  Hope  v. 
Lord  Clifden  {z)  where  the  difficulty  was  similar  to 
that  in  Emperor  v.  Rolfe  (a),  namely,  owing  to  a 
gift  over  to  the  surviving  chUdren  of  the  portion  of 


{y)  The  words  in  the  report 
in  Brown  are  "  such  children," 
but  in  the  extract  in  the  note 
in  Yesej  &  Beames  the  words 
are  "  the  children."  Sir  Wtl- 
liam  Orant  in  Howgravs  v. 
Cartiffr  (8  Ves.  &  Bea  87), 
observes  that  with  the  latter 
phrase  the  case  is  not  so 
strong.  Lord  St.  Leonards 
also  (in  Clayton  v.  The  Earl  of 
Olengall,  1  Dru.  &  War.  15), 
notices  that  the  difficulty  in 
the  above-mentioned  case  was 
greatly  increased  by  the  use  of 
the  word  "  such  "  child.  Re- 
ference may  be  made  to  Lord 
SL  Leonard^  observations  on 
this  case,  and  on  Hope  v.  Lord 
Clifden  and  Powis  t.  Burdett, 
cited  infra ;  with  the  remark 


that  in  those  observations  the 
latitude  of  constmction  which, 
in  favour  of  the  presomed  in- 
tention, is  admitted  to  be  the 
rule  of  the  Court  with  respect 
to  the  vesting  of  portions,  is 
treated  as  having  a  general 
application  to  family  deeds,  as 
to  which  parental  feeling  may 
be  resorted  to  as  furnishing  a 
key  to  the  intention.  The 
question  in  Clayton  v.  The 
Earl  of  Glenyall  was  whether 
additional  portions  charged  in 
favour  of  daughters  carried 
interest  from  the  majority  of 
the  eldest  or  of  the  youngest 
daughter. 

(2)  6  Ves.  499. 

(fl)  Supra,  p.  429.  See  also 
Schenck  v.  Leghy  9  Ves.  300, 
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a  child  dying  before  his  or  her  portion  should  be- 
come payable,  a  like  decision  was  made  by  Lord 
Eldon  in  favour  of  a  daughter  dying  in  the  father's 
lifetime.  The  rule  of  construction  was  recognised, 
and  referred  to  a  feeling  on  the  part  of  the  Court, 
that  it  W8U3  an  improbable  intention  in  a  parent  that 
a  child  having  attained  twenty-one,  or  come  to 
marriageable  years  and  formed  a  family,  yet  because 
that  child  dies  in  his  lifetime  the  descendants  should 
have  nothing  ;  and  to  the  consequent  assumption  of 
the  liberty  to  manage  the  construction  of  the  words 
as  they  would  not  in  the  case  of  a  stranger,  or  upon 
a  matter  of  contract  without  any  mixture  of  parental 
feeling  :  and  Woodcock  v.  The  Duke  of  Dorset  was 
referred  to,  with  the  observation  that  "  Lord  Th/wr- 
low  went  this  length,  that  in  the  case  of  parent  and 
child,  a  child  having  attained  the  age  of  twenty-one, 
and  having  occasion  for  a  portion,  though  dying  in 
the  lives  of  the  parents  is  a  child  living  at  the  death 
of  the  survivor."  In  Povds  v.  Burdett  (6)  though 
the  portions  were  directed  to  be  raised  after  the 
husband's  death,  in  case  he  should  leave  one  or  more 
younger  children,  and  the  only  younger  child  died 
in  his  lifetime,  having  attained  twenty-one,  it  was 
held  that  the  child  had  acquired  a  title  to  the  por- 
tion, the  construction  of  the  word  "  leave,"  as  if  it 
had  been  "  have,"  being  considered  as  authorised  by 
a  power  on  the  part  of  the  father  to  direct  the  chil- 

and  Fry  v.  Lard  Sherhomey  8     followed. 

Sim.  243,  in  which  the  prin-         (b)  9  Ves.  428. 

ciple  of  Emperor  v.  RoJ/e  was 
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dren's  portions  to  be  raised  for  their  advancement 
during  his  lifetime ;  and  in  King  v.  Hake  (c)  the 
probably  accidental  omission  of  the  word  "such"  in 
one  part  of  the  settlement  was  taken  advantage 
of  to  let  in  all  the  children  who  attained  twenty- 
one,  and  not  merely  those  who  survived  the  parents, 
and  to  whom,  had  this  referential  word  been  intro- 
duced, the  trust  must  have  been  confined  The 
prior  cases  are  reviewed  by  Sir  William  Grant  in 
Howgrave  v.  Cartier  (d),  in  which  not  only  the 
rule  was  recognised,  but  its  limits  were  traced  out, 
the  criterion  being  that  if  the  settlement  clearly  and 
imequivocaUy  makes  the  right  of  the  child  to  a  pro- 
vision depend  upon  its  surviving  both  or  either  of 
the  parents,  a  Court  of  Equity  has  no  authority  to 
control  that  disposition  ;  but  if  the  settlement  is  in- 
correctly or  ambiguously  expressed,  if  it  contains 
conflicting  and  contradictory  clauses,  so  as  to  leave 
in  a  degree  uncertain  the  period  at  which  or  the 
contingency  upon  which  the  shares  are  to  vest,  the 
Court  leans  strongly  towards  the  construction  which 

Praromption  in         (c)  9  Yes.   488.      In    this     exists  with  respect  to  parental 

Ltt^iSilt  cM?*"*  *^*  ^™®  ^^  ^®  ^^^^  cases,  provisions  of  this  description, 

dren  as  to           the  question  was  not  as  to  the  as  well  as  with  respect  to  the 

TisionB  in*"*"       title   to    younger   children's  portions  of  jonnger  children, 

*^'^*"^^     portions  raiseable  out  of  the  though,  of  coarse,  where  there 

proper.               family  estate,  but  to  the  class  is  a  sabstantiye  fand  in  lieu 

taking  under  a  trust  in  j^Tour  of  a  charge,  there  can  be  no 

of  children  and  providing  them  question  as  to  sinking  for  the 

with  portions  in  the  sense  of  benefit  of  the  estate. 

a  parental    provision.      The  {d)  3  Yes.  &  Bea.  79  ;  see 

legal  presumption  in  favour  pp.  86  et  seq. 
of  the  vesting  in  an  adult  child 
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gives  a  vested  interest  to  sons  at  twenty-one,  and  to 
daughters  at  that  age  or  marriage  ;  and  as  the  frame 
of  the  settlement  on  which  the  case  in   question 
arose  was  loose  and  inaccurate,  and  such  that  the 
Court  could  not  collect  from  it  a  clear,  definite,  and 
unambiguous  intention  to  exclude  all  children  not 
surviving  the  parents,  it  was  held  that  all  those  who 
attained  twenty-one  were  entitled.     In  Perfect  v. 
Lord  Curzon  (e)  the  test  laid  down  by  Sir  William 
Grant  in  Howgrave  v.  Cartier  was  adopted  by  Sir 
John  Leachf  who  considered  that  the  construction 
making  the  right  of  a  child  depend  on  its  surviving 
the  parents  is  admissible  only  if  clearly  and  im- 
equivocaUy  required  by  the  settlement  throughout 
all  its  provisions,  and  is  excluded  if  the  settlement 
be  in  any  of  its  provisions  ambiguously  expressed, 
so  as  to  leave  it  in  any  degree  uncertain  whether 
such  is  the  intention.     It  was  said  that  in  settle- 
ments  of  this  description  there  are  two  sets  of 
clauses  to  be  considered :  the  clauses  of  gift  to  the 
children  and  the  clauses  of  gift  over  to  others  upon 
failure  of  the  children,  and  the  authorities  require 
that  both  sets  of .  clauses  should  be  clearly  and  im- 
ambiguously  expressed  ;  and  as  in  the  case  in  ques- 
tion, though  the  clause  of  gift  to  the  children  was 
clearly  to  those   children  only  who  survived   the 
parents,  the  clauses  of  gift  over  upon  failure  of  the 
children  did  not  clearly  and  unambiguously  express 
that  the  gifts  over  were  to  take  eJBFect  in  every 
event,  unless  some  child  should  survive  the  parents, 

(fl)  5  Mad.  442. 

VOL.    III.  F  F 
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it  was  held  that  the  presumed  intention  in  favour  of 
the  children  must  prevail,  so  that  a  daughter  who 
attained  twenty-one,  but  died  in  the  lifetime  of  one 
of  her  parents,  took  a  vested  interest  The  like  test 
was  applied  with  a  similar  result  by  the  same  judge 
in  Torres  v.  Franco  (/),  with  the  observation  that 
where  clauses  are  conflicting,  the  rational  presumption 
is  that  a  child  attaining  twenty-one  takes  a  vested 
interest.  Where,  however,  the  intention  of  making 
the  provision  for  children  depend  on  their  sur- 
viving the  parents  is  clearly  and  unequivocally 
expressed,  the  Court  must  give  eJBFect  to  that  inten- 
tion, and  the  presumption  to  the  contrary  is  of 
course  excluded  {g).    The  formal  statement  of  the 


(/)  1  EuBS.  &  Myl.  649.  It 
may  be  doubted  whether  the 
alleged  inconsigtency  between 
the  clause  of  gift  and  the  gift 
over  which  formed  the  ground 
of  the  decision  in  this  case  in 
fact  existed;  see  the  argument 
at  pp.  653  et  seq.  of  the  report 
It  does  not  appear  clear  that 
the  words  on  which  Sir  John 
Leach  proceeded  were  those 
referred  to  by  the  Vice-Chan- 
cellor  Wood  in  Swallow  v. 
Binm,  1  Kay  &  J.  434,  but 
the  inconsistency  may  perhaps 
have  been  discovered  in  the 
words  immediately  preceding 
the  gift  over,  namely,  "  after 
the  death  of  all  the  said  chil- 
dren (in  case  there  shall  be 


any,  and  all  of  them  shall  die 
under  age  and  unmarried,  as 
aforesaid)"  where  the  wonfe 
in  the  parenthesis  may  be 
considered  as  importing  a 
general  failure  of  children  at- 
taining 21  or  manying. 

ig)  See  Hotchkm  v.  Hum- 
freyy  2  Mad.  65,  in  which  (p. 
75)  Sir  'rhffmoB  PIuimt,  V.C, 
concludes  his  judgment  in 
these  terms  :  —  "Wherever, 
therefore,  the  intent  can  be 
clearly  collected,  that  most 
govern ;  and  in  this  case  I 
think  there  is  a  clear  intent 
that  the  surviving  childi^en 
were  exclusively  to  take."  See, 
also,  Bradley  v.  Powell,  Ca. 
t.    Talb.  193 ;   FUzgerald  v. 
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principle  and  of  the  limits  within  which  it  operates 
is  pretty  uniform  in  the  authorities,  the  rule  adopted 


Field,  1  Euss.  430  ;  Bright  v. 
Bowey  3  M)'l.  &  Ke.  316,  322; 
Whatford  v.  Moore,   7    Sim. 
574,  on  app.  8  Myl.  &   Cr. 
270 ;    Skipper   v.    Kingy   12 
Beav.  29  ;  Jeffery  v.  Jeffery, 
17  Sim.  26 ;  FarrerY,  Barker , 
9    Hare,    737 ;    Bythesea  v. 
Bythesea,  23  L.  J.  Ch.  1004  ; 
Re  Wollaston'8  Settlement,  27 
Beav.  642  ;  Re  Crosse's  Will, 
9  Jur.  N.S.  429,  32  L.  J.  Ch. 
344.    In  the  analysis  of  this 
class   of   cases  contained  in 
Viee-Chancellor  Wood's  judg- 
ment in  Swallow  v.  Binns,  1 
Kaj  &  J.  417,  426  et  seq., 
the  decisions  in  Hotchkin  y. 
Humfrey,    and   Fitzgerald  v. 
Field,  are  referred  to  the  cir- 
camstance  that  the  fand  itself 
did     not    become    raiseable 
except  in  the  event  of  the 
children   surviving  their  pa- 
rents ;  Whatford  v.  Moore,  and 
Skipper  V.  King,  to  the  sub- 
sequent limitations  being  car- 
ried back  by  continuous  re- 
ference  (by  the  use  of  the 
words  "  Boch,"  or  •*  the  like," 
or  equivalent  expressions)  to 
the  original  gift ;  and  Farrer 
V.  Barker  (see  p.  435)  to  the 
limitation    over    being    con- 


nected with  two  classes  of 
giits,  one  of  which  it  fitted 
accurately. 

In  Mocatta  v.  Lindo,  9  Sim.   Construction^ 
,  ., ,  where  there  la  a 

56,  children  attammg  twenty-  Bubetitutionary 
one,  but  dying  in  the  Ufetime  *^  Jf ^^ 
of  the  surviving  parent,  were  children, 
held  entitled  to  share  under  a 
trust  for  the  children^  of  the 
marriage  payable  at  twenty- 
one  or  marriage,  and  the  issue 
of  children  dying  leaving  issue 
before  their  shares  should  ho^ 
come  payable,  with  a  clause  of 
survivorship  and  accruer  as  to 
the  shares  of  children  dying 
without  leaving  issue ;  al- 
though (as  was  pointed  out) 
the  circumstance  which  Lord 
Fldon,  in  Hope  v.  Lord  Glifden 
(see  supra,  p.  431),  stated  to 
be  the  main  inducement  for 
adopting  such  a  construction, 
namely,  that  otherwise  the 
descendants  of  a  deceased 
child  would  be  left  without  a 
provision,  did  not  exist.  The 
construction  adopted  by  the 
Court,  by  which  the  word 
"  payable "  was  treated  as 
equivalent  to  "vested,"  in- 
volved the  further  difficulty 
that  the  substitutionary  trust 

for   the  issue  was    rendered 

F  r  2 
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by  Sir  William  Grant  in  Howgrave  v.  Carder  (A.), 
having  been  generally  adopted;  but  consistently 
with  the  admission  of  the  rule,  there  is  room 
for  much  latitude  in  its  application,  as  the  question 
where  to  draw  the  line  so  as  to  give  due  force  to  the 
presumption  on  the  one  hand,  and  to  the  language 
of  the  instrument  on  the  other  hand,  is  one  which 
would  naturally  be  differently  viewed  by  different 
minds.  Thus  it  can  hardly  be  doubted  that 
the  observations  of  Lord  Cottenham  in  What- 
ford  v.   Moore   (i),   and    of    the    Vice-Chancellor 


senseless,  since  the  shares  both 
of  sons  and  daughters  were 
payable  on  Tnarriagey  so  that 
a  child  pre-deceasing  the  time 
of  payment  could  not  leave 
issue.  In  Mendham  v.  Wil- 
liams (L.  R.  2  Eq.  396),  a  very 
similar  trust  in  a  will  received 
a  like  construction.  On  the 
other  hand,  in  Rb  WilmotPs 
Trusts,  L.  B.  7  Eq.  532,  ^here 
there  was  a  trust  after  the 
death  of  the  surviving  parent 
for  the  children,  and  the  issue 
of  any  of  the  children  who 
should  be  then  dead,  payable 
as  to  sons  at  twenty-one,  and 
as  to  daughters  at  twenty-one 
or  marriage,  with  a  clause  of 
accruer  as  to  childi'en  dying 
without  issue  before  their 
shares  should  become  payable; 
it  was  held  that  the  rule  esta- 
blished in  Emperor  v.  Rolfe 


(ubi  supra)  was  excluded  by 
reason  of  the  provision  made 
for  the  issue  of  deceased  chil- 
dren, and  that  the  share  of  a 
child  who  attained  twenty-one 
but  died  without  issue  in  the 
lifetime  of  the  tenant  for  life 
went  over.  See  the  observa- 
tions of  James,  Y.  C,  in  that 
case  on  Mocalta  v.  Lmdo. 

(h)  See  p.  432,  supra. 

{%)  ''  In  a  case  of  doubtful 
construction  upon  the  whole 
instrument,  the  Court  leans  to 
that  which  will  include  chil- 
dren so  dying  [10.,  in  the  life- 
time of  the  parents],  as  most 
convenient,  and  most  likely  to 
have  been  the  intention  of  the 
parties.  It  may  be  thought 
that  Courts  have  gone  the 
full  length  that  is  justifiable 
in  order  to  attain  this  object 
*    *    ♦    ♦    The  cases  upon 
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Turner  in  Farrer  v.  Barker  (i),  are  in  favour  of  a 
more  cautious  application  of  the  rule  in  question, 


this  subject  turn  upon  such 
nice  distinctions,  and  are  bo 
little  reconcileable,  that  the 
only  reasonable  course  is  to 
adopt  the  rule  which  has  been 
generally  recognised,  of  lean- 
ing in  favour  of  a  construction 
which  includes  all  the  children, 
if  the  instrument  affords  fair 
grounds  for  doing  so ;  but  if 
not,  to  give  effect  to  the  plain 
meaning  of  the  words  used. 
#    *    *     *    *    These  cases, 
however,  have  proceeded  upon 
grounds  so  peculiar,  and  have 
departed  so  widely  from  the 
rule  of  construing  instruments 
according  to  the  obvious  and 
natural  meaning  of  the  words 
used,  that  it  is  not  possible  to 
come  to  any  very  satisfactory 
conclusion  upon  any  case  which 
varies  at  all  from  former  deci- 
sions "(3  Myl.  <fe  Cr.  289—291). 
{k)  "  The  rule  [in  Howgrave 
V.   Cariier\  leaves  it  to  suc- 
ceeding judges  to  determine 
on  each  instrument  what  ex- 
pressions in  the   instrament 
are  to  be  deemed  inaccurate 
or     ambiguous,     and    what 
clauses  are  to  be  considered 
conflicting  and  contradictory ; 
mnd  this,  I  think,  must  neces- 
sarily  be  the  case.     At   all 


events  the  decided  cases,  and 
particularjy  those  before  Sir 
John  Leach,  have  proceeded 
upon  such  refined  distinctions, 
and  reasonings  so  subtle,  that 
no  certain  rule  upon  these 
points  can,  I  think,  be  col- 
lected from  them.  The  later 
authorities  however,  I  think, 
indicate  that,  in  the  opinion 
of  the  Court,  the  cases  in 
favour  of  the  vesting  have 
been  carried  to  their  full 
extent  Lord  Cotienham  so 
expresses  himself  in  Whatford 
V.  Moore,  and  in  the  opinion 
there  indicated  I  folly  concur. 
I  think  it  is  the  duty  of  the 
Court  in  these  cases  to  give 
fiill  weight  to  any  ambiguity 
or  contradiction  which  it  may 
find,  but  not  to  strain  the 
meaning  of  the  instrument  for 
the  purpose  of  raising  an  am- 
biguity or  contradiction"  (9 
Hare,  743, 744).  See  also  the 
observations  of  the  same  judge 
in  Bythesea  v.  Byihesea,  28 

L.  J.  Ch.  1006.     It  may  be  ])iffereiice 
observed  that  Farrer  y.  Barker  between  wills 

and  settleroenta 

and  Bythesea  v.  Bythesea  were  as  to  vesting  of 
cases  of  wills,  in  which  there  ^'^'''^ 
was  nothing  to  show  that  the 
testator  stood  in  loco  parentis, 
and   this    was    one    of    the 
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and  a  more  steady  adherence  to  the  letter  of  the 
instrument  than  had  been  observed  in  prior  cases. 
On  the  other  hand  a  disposition  to  give  to  the  rule 
its  full  force  may  be  thought  to  be  discernible  in 
Swallow  V.  Binns  (I)  in  which  the  Vice-Ohancellor 
Woody  upon  the    authority    of    Perfect  v.    Lord 


grounds  of  decision  in  the 
former  case.  (See  9  Hare, 
744.)  In  the  latter  case  also 
it  was  observed  that ''  a  will 
is  mere  matter  of  bounty,  and 
the  language  of  the  will  is  our 
only  guide,"  and  that  **the 
existence  of  marriage  settle- 
ments per  86  proves  an  inten- 
tion to  provide  for  children 
generally  ;  but  a  will  is  arbi- 
trary in  its  nature,  and  such 
may  be  or  may  not  be  its  in- 
tention; in  both  cases  the 
question  is  one  of  intention  j 
and  in  a  will  so  framed  as 
to  show  an  intention  to  pro- 
vide for  children,  the  prin- 
ciple may  be  properly  applied.** 
But  see  Jackson  t.  Dover^  2 
Hem.  &  Mil  209,  where  the 
authorities  upon  this  point 
were  examined  by  Wood^  V. 
C,  who  said  (p.  215)  he  was 
**  satisfied  that  the  rule  [of 
construction  giving  a  portion 
to  each  child  who  requires  it] 
is  not  limited  to  settlements, 
but  applies  equally  to  wills  in 
which  the  testator  makes  a 


provision  for  a  class  of  chil- 
dren." As  to  the  application 
of  the  principle  to  wills,  see 
also  Lalion  v.  HiU^  10  W.  R. 
396  ;  Rb  Crosse's  Will,  9  Jur. 
N.  S.  429,  32  L.  J.  Ch.  344, 
in  which  case  a  disposition 
was  shown  by  Vioe-Chanoellor 
Kmdersbyto  narrow  the  limits 
within  which  the  rule  is  ap- 
plicable in  the  case  of  wills. 
As  to  the  eifect  of  the  rule 
where  there  is  a  testamentaiy 
gift  in  remainder  to  children, 
in  terms  capable  of  conferring 
a  rested  interest^  with  a  gift 
over  in  the  event  of  the  death 
of  the  tenent  for  life  without 
leaving  children,  see  WhiU  v. 
Eill,  L.  B.  4  Eq.  265 ;  Brydm 
V.  Wilhts,  L.  R.  7  Eq.  472. 

(l)  1  Kay  &  J.  417.  The 
prior  cases  are  carefully  re- 
viewed in  the  judgment  See 
also  Currie  v.  LarkinSy  10  Jur. 
N,  S.  8,  on  app.  id.  349,  12 
W.  B.  515,  and  the  statement 
of  the  rule  by  Knight  Brucs^ 
L.  J.,  in  that  case,  cited  supra^ 
p.  429  note  {x). 
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CurzoUy  and  Torres  w.  Franco  (7/1),  decided  in  favour 
of  the  title  of  children  who  had  died  in  the  lifetime 
of  the  parent,  upon  a  settlement  in  which  the 
primary  trust  was  for  the  children  who  might  be 
Kving  at  the  time  of  the  parents'  decease,  but  there 
was  a  clause  of  survivorship  as  to  the  share  of  any 
son  dying  under  twenty-one,  or  daughter  dying 
under  that  age  and  unmarried ;  and  the  gift  over 
was  to  take  eflfect  in  case  all  such  of  his  children 
as  were  sons  should  die  under  twenty- one,  and  all 
such  as  were  daughters  under  that  age  without 
having  been  married.  The  Vice-Chancellor  said,  in 
the  course  of  his  judgment,  "  It  is  probably  true,  as 
was  contended  in  the  argument,  that  in  all  ordinary 
cases  where  the  limitation  over  is  so  loosely  framed 
as  to  fail  in  excluding  from  the  preceding  limitation, 
the  Court  will  not  treat  that  circumstance  as  aflFord- 
ing  a  ground  for  enlarging  the  operation  of  the 
original  clause  of  gift.  But  the  answer  is  that  this 
particular  case  is  exempted  from  the  ordinary  rule, 
and  that  in  construing  settlements  of  this  descrip- 
tion a  diflferent  canon  has  been  provided;  and  in 
this  respect  I  do  not  find  that  Sir  John  LeacKs 
authority  has  been  shaken."  Reference  may  here 
also  be  made  to  the  cases  of  Bailie  v.  Jackson  (n), 
in  which  the  rule  in  favour  of  the  vesting  of  por- 
tions at  twenty-one  or  marriage,  was  stated  in 
strong  terms,  and  acted  upon  in  putting  a  con- 
struction upon  a  settlement,  by  the  language  of 
which,  in  several  passages,  the  payment  of  the: 
portions  was  made  to  depend  on  the  event  of  the 

(m)  XJbi  Bupra.  (n)  1  Sm,  &  Gif.  175. 
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children  surviving  their  parents ;  and  Remnant  v. 
Hood  (o),  in  which  a  charge  of  a  sum  of  money 
for  portions  for  younger  children  to  be  raised  within 
three  months  after  the  father's  death,  and  forthwith 
paid  (no  age  for  vesting  or  payment  being  specified), 
was  held  to  confer  a  vested  interest  on  a  daughter 
who  attained  twenty-one,  but  died  in  the  father's 
lifetime,  the  Court  being  of  opinion  that  the  charge 
vested  in  the  three  younger  children  upon  their 
attaining  twenty-one,  although  it  was  not  payable 
until  within  three  months  after  the  death  of  their 
father. 
Inclination  to  The  last-mcutioncd   case  is  connected  not  only 

postpone  vesting  ^ 

of  portions  till     yf\\\i  the  louff  scrics  of  authorities  which  demon- 
twenty-one  or  ^     *-J 

marriage.  stratc  the  inclination  of  the  Court  in  favour  of  the 

vesting  of  portions  (as  well  as  of  money  funds 
settled  upon  children  by  a  parent  or  person  in  loco 
parentis)  in  children  becoming  personally  qualified 
by  age  or  marriage,  though  not  living  to  the  time 
appointed  for  actual  pa3naaent,  but  also  with  those 
authorities  which,  as  to  portions  charged  upon 
land,  lean  to  the  postponement  of  the  period  of 
vesting  to  twenty-one  or  marriage  as  the  time  at 
which  the  child  requires  a  provision.  It  has  been 
considered  that  the  decisions  as  to  the  vesting 
of  portions  where  no  time  of  payment  is  ex- 
pressed are  at  variance  {p) ;  but  in  The  Earl  of 
Rivers  v.   The  Earl  of  Derby  {q\  and  Cowper  v. 

{o)  27  Beav.  74,  on  app.  Portions,  61. 
2  De  G.  F.  &  J.  896.  (})  2  Vem.  72,  cited  2  P. 

0?)  See  Cox's  note  to  The  Wms.  672.  See  also  2  Spenoe, 

DukB  of  Chandos  v.  Talbot,  2  Eq.  Jur.  421,  add.  note,  No.  II. 

P.  Wms.  612  ;  Matthews  on  The  Lord  Chancellor,  in  pro 
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Scett  (r),  to  which  may  be  added  Evelyn  Y.Evelyn{s)y 
which  have  been  referred  to  as  in  favour  of  the  imme- 
diate vesting,  the  portions  were  raiseable  out  of  rents 
and  profits  (t),  a  process  requiring  the  immediate 
appropriation  of  the  rents,  and  not  readily  recon- 
cileable  with  the  right  to  the  portions  remaining  in 
contingency  (u).     On  the  other  hand  the  early  case 


nonncing  thiB  decision  (see 
2  Vern.  74),  did  not  put  it 
upon  the  ground  of  the  por- 
tiou  heing  raiseable  bj  reuts 
and  profits  ;  and  Chief  Baron 
Gilbert  (as  cited  by  Mr. 
Spence),  referring  to  this  case, 
lays  down  the  principle  that 
portions  raiseable  for  younger 
children,  where  no  time  is 
limited  for  payment,  are  due 
and  payable  to  the  children  as 
soon  as  they  are  bom ;  but 
Sir  Joseph  JeJcyll^  M.R.,  in  his 
judgment  in  Evelyn  t.  Evelyn^ 
2  P.  "Wms.  672,  appears  to 
have  connected  the  resting  of 
the  portions  in  Ths  Earl  of 
Rivers  t.  His  Earl  of  Derby, 
with  the  circumstance  that 
they  were  to  be  raised  by  rents 
and  profits. 

(r)  3  P.  Wms.  119. 

(«)  2  P.  Wms.  659  ;  see  Sir 
Joseph  JeJcylts  reference  to 
this  case  in  Gotvper  y.  Scoit^  8 
P.  Wms.  120, 

(/)  That,  however,  a  trust 


to  raise  out  of  rents  and  pro* 
fits  is  not  necessarily  confined 
to  annual  rents  and  profits, 
but  may  authorise  a  sale  or 
mortgage,  see  infra. 

(«)  The  other  cases  referred 
to  in  Cox's  note  and  by  Mr. 
Matthews  (see  p.  440,  note  (p) 
supra)  as  favourable  to  the 
position  that  portions  vest 
immediately  where  no  time 
for  payment  is  expressed — 
namely,  Wilson  v.  Spencer,  3 
P.  Wms.  172  (in  which  there 
was  an  immediate  legacy  with 
a  direction  for  raising  it  within 
twelve  months  ailer  the  testae- 
tor's  death  which  was  treated 
as  surplusage);  Smith  v.  Smithy 
2  Vern.  92  (where  the  portion 
did  not  vest,  but,  had  it 
vested,  would  have  been  raise- 
able out  of  the  rents  and  pro- 
fits) ;  and  Staniforth  v.  Stani- 
forth,  2  Vern.  460  (in  which 
it  is  not  stated  that  the 
daughter  was  under  age)— do 
not   appear    to  the   present 
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of  Bruen  v.  Bruen  {x)y  in  which  the  only  daughter 
entitled  under  a  trust  for  raising  portions  contained 
in  the  marriage  settlement  of  her  parents  died  at 
the  age  of  five  years,  may  be  referred  to  for  the 
purpose  of  citing  the  opinion  of  the  Court,  that 
**  it  being  for  a  portion  to  be  raised  out  of  the  land, 
and  the  daughter  dying  when  but  five  years  old^ 
before  she  had  occasion  for  a  portion  ;  although  na 
time  was  appointed  for  the  payment  of  it,  it  shall 
merge  in  the  land  for  the  benefit  of  the  heir  and 
not  go  to  the  administrator."  This  principle  re- 
ceived the  sanction  of  Lord  Hardwicke  in  Lord 
Teynham  v.  Wehh  (y),  and  Tunstal  v.  Bracken  (z) ; 
and  of  Lord  Thurlow  in  Lord  Hinchinbroke  v. 
Seymour  {a)y  in  which  the  trust  being  for  raising 


writer  to  be  at  variance  with 
the  doctrine  deferring  the  vest- 
ing of  portions  until  they  are 
required  as  a  provision  for  the 
children. 

{x)  2  Vem.  439,  Prec.  Ch. 
195.  See  also  Warr  v.  Warr^ 
Prec.  Ch.  213 ;  and  King  v. 
Withers,  Cas.  t  Talb.  123, 
in  which  the  like  view  was 
taken. 

(y)  2  Ves.  Sen.  209.  "  That 
would  be  contrary  to  Bruen 
V.  Brueny  where  no  time  was 
mentioned,  yet  as  the  child 
died  before  the  time  it  could 
want  a  portion,  and  this  was 
intended  as  a  portion,  it  should 
not  be  raised  for  the  represen- 


tative of  that  child." 

(z)  1  Bro.  C.  C.  124,  note. 
"  The  Court  will  consider  the 
intention  of  the  testator,  for 
in  the  case  of  portions  to  chil- 
dren, the  Court  considers  the 
very  purpose  for  which  sucli 
portion  is  given  ;  and  if  the 
child  dies  before  such  portion 
is  wanted,  it  will  siok  into  the 
estate  for  the  benefit  of  the 
heir." 

(a)  1  Bro.  C.  C.  395.  See 
also  Mayhew  v.  Middledifch^  1 
Bro.  C.  C.  162,  where  the 
principle  as  to  portions  vest- 
ing when  required  is  admitted^ 
though  in  that  case  the  cir- 
cumstances  of  the   appoint- 
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10,000Z.  for  the  portion  of  an  only  younger  cHld  to 
be  paid  at  such  time  as  the  father  should  direct,  and 
the  father  having  directed  the  trustees  to  raise  the 
lOjOOOZ.  immediately  for  a  daughter  fourteen  years 
old,  who  was  the  only  younger  child,  and  who  died 
shortly  afterwards,  a  bill  by  the  father  as  adminis- 
trator to  have  that  sum  raised  was  dismissed.  The 
judgment  is  reported  in  the  following  terms.  ''  The 
meaning  of  a  charge  for  children  is  that  it  shall 
take  place  when  it  shall  be  wanted.  It  is  contrary 
to  the  nature  of  such  a  charge  to  have  it  raised 
before  that  time.  And  although  the  power  is  in 
this  case  to  raise  it  when  the  parent  shall  think 
proper,  yet  that  is  only  to  enable  him  to  raise  it  in 
his  own  life  if  it  should  be  necessary.  It  would 
have  been  very  proper  so  to  do  upon  the  daughter  8 
marriage,  or  for  several  other  purposes,  but  this  is 
against  the  nature  of  the  power."  The  cases  were 
reviewed  and  the  principle  in  question  adopted  by 
Sir  Anthony  Hart^  Lord  Chancellor  of  Ireland,  in 
Edgeworth  v.  Edgeworth  (6),  in  which  there  was  a 

ment  (which  was  made  after  also  been  attributed   to  the 

marriage  in  favour  of  desig-  circumstance  that  the  daughter 

nated  children)  were  held  to  was  in  a  consumption,  and  the 

exclude  that  interpretation.  appointment,  therefore,  made 

(J))  Beat.  328.    ^ir  Anthony  with    a   fraudulent   purpose. 

Hart  in  this  case,  as  well  as  See  p.  147,  supra,  note.    In 

the  Vice-Chancellor  Woody  in  Fearon  v.  Desbrisay,  14  Bear. 

WelUsley  y.  Earl  of  Morning-  635,  an  attempt  was  made  to 

tofij  2  Kay  &  J.  153,  attribute  apply  the  rule  as  to  portions 

the  decision  in  Lord  Hinchinn  to  an  appointment  made  in 

iroJce  v.  Seymour  to  the  ground  exercise  of  a  power  of  appoint- 

stated  in  the  text;  but  it  has  ing  a  fund  among  children  ; 
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^  power  tx)  charge  estates  with  "  reasonable  portions  '* 

as  fortunes  for  younger  children,  and  for  their  main- 
tenance and  education  ;  and  it  was  held  that  the 
word  "  reasonable "  was  applicable  not  only  to  the 
amount  of  the  portion,  but  also  to  the  time  and 
occasion  on  which  the  child  would  want  it ;  and 
therefore  an  appointment  of  a  portion  to  an  infant, 
payable  with  interest  from  the  death  of  the  ap- 
pointor, did  not  so  vest  the  portion  as  to  make  it 
on  the  death  of  the  infant  transmissible  to  her 
representative,  the  appointment  being  under  the 
implied  condition,  that  the  child  should  attain  that 
kge  at  which  the  fortune  would  be  required  for  ad- 
vancement in  life ;  but  that  the  infant  being  entitled 
to  reasonable  maintenance  while  she  lived,  her  admi- 
nistrator was  entitled  to  a  reasonable  allowance  for 
maintenance.  The  principle  was  also  recognised 
and  commented  upon  (though  under  the  circum- 
stances it  was  not  necessary  to  act  on  it  judicially) 
in  the  judgment  of  Lord  Justice  Turner  on  the 
appeal  in  Remnant  v.  Hood  {c).  In  Davies  v.  Hug- 
uenin  (cQ,  the  principle  in  question  was  held  by  Vicc- 


V.1 


1) 


but  this  was  obviously  nnten-  {d)  1  Hem.   &  Mil.  730  ; 

♦Double  portions  able,  as  the  foundation  of  the  see  pp.  743—746.    ♦With  re- 

an    satisfaction.   ^|^  prohibiting  the  charge  of  spect  to  double  portions  and 

5                portions  until  they  are  wanted  the  doctrine  of  satisfaction  as 

IS  that  the  estate  chargeable  connected  therewith,  a  branch 

with  toe  portions  is  not  to  be  of  law  also  restricted  in  its 

unnecessarily  burdened.    See  application  to  parental  provj- 

the  observations  of  the  Master  sions,  and  which,  being  founded 

of  the  Bolls,  p.  643.  on  the  assumption  that  the 

(c)  See  2  De  G.  F.  &  J.  412,  distribution  of  property  by  a 

413.  parent  is  made  on  reflection 
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Chancellor  Wood  to  be  applicable  not  only  in  favour 
of  the  heir  or  eldest  son  entitled  to  the  estate  (where 
the  amount  raiseable  varies  according  to  the  number 
of  children  entitled  to  portions),  but  also  in  favour 
of  the  other  younger  children  (where  the  amount 
raiseable  is  independent  of  the  number  of  children 
attaining  vested  interests) ;  and  it  was  accordingly 
decided  that  a  child  who  died  in  infancy  was  not 
entitled  to  share  in  a  fund  raiseable  for  portions.  In 
the  same  case  it  was  contended  that  a  daughter  who 
attained  twenty-one  but  afterwards  died  unmarried 
in  the  lifetime  of  the  tenant  for  life,  did  not  require 
a  portion,  and  was  therefore  excluded ;  but  it  was 
held  that  the  portion  vested  at  latest  on  attaining 
twenty-one. 

The  mode  in  which,  as  already  noticed  (e),  the  Pnone  of 
trusts  of  the  term  for  raising  portions  are  framed  in  tiomi termwith 
this  collection  (and  the  same  would  probably  apply  ^^^^tioiui 
to  most  approved  forms  now  in  use)  is,  for  the  most  ^rtioLT 
part,  in  accordance  with  those  presumptions  of  law, 
by  which  it  has  been  seen  that  the  construction  of 
provisions  for  this  purpose  is  to  so  great  an  extent 
moulded,  the  portions  being  made  to  vest  in  the 

and  in  discharge  of  his  natural  v.    Phillips^    34    Beav.    19; 

duty,  has  for  its  object  to  pro-  McGaroghBr  v.   Whieldony  L. 

tect    that    distribution    from  E.  3   Eq.  286  ;    Coventry  v. 

being  disturbed,  see  2  Spence,  Chichester^  2  Hem.  &  Mil.  149, 

Eq.  Jur.pp.  425  et  seq. ;  notes  2  De  6.  J.  &  S.  336,  reversed 

to  Ex  parte  Pye^  2  Lead.  Cas,  in  D.  P.  L.  R.  2  H.  L.  Eng. 

Eq.  3rd  ed.  331,  see  pp.  349  &   Ir.  Ap.    71  ;   Dawson    v. 

^t  seq.;  Peachey,  Settlements,  Dawson^  L.  E.  4  Eq.  504. 
ch.X7.pp.  492  etseq.;  Phillips         (e)  See  p.  406,  supra. 
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chndren  at  twenty-one  or  marriage,  independently 
of  their  surviving  the  period  of  distribution ;  but 
as  it  is  considered  that  the  doctrine  of  recent 
authorities  which  fixes  the  period  of  distribution  as 
the  time  when  the  character  of  eldest  son  is  to  be 
ascertained  (/)  runs  counter  to  the  usual  intention 
of  the  parties  in  such  cases,  the  ordinary  presumption 
in  that  respect  is  departed  from,  so  that  an  eldest 
son,  or  son  acquiring  that  character  before  attain- 
ing twenty-one,  is  excluded,  although  by  his  death 
without  issue  in  the  lifetime  of  the  tenant  for  life, 
and  without  having  disentailed,  he  may  not  acquire 
the  actual  possession  or  enjoyment  of  the  estate; 
and  the  portions  are  made  to  vest  indefeasibly  at 
twenty-one,  although  the  character  of  eldest  son 
may  be  afterwards  acquired  before  the  period  of 
distribution ;  and  the  intention  in  these  reacts 
being,  as  it  is  conceived,  expressed  so  as  to  exclude 
any  doubt,  it  may  be  considered  that  provisions  of 
this  frame  are  unlikely  to  give  rise  to  any  question 
of  the  difficult  and  embarrassing  class  connected 
w4th  the  vesting  of  portions. 
Mode  of  raismg        In  the  forms  uscd  in  this  collection  the  portions 

portioiUL 

are  directed  to  be  raised  by  the  sale  of  timber  or 

"^  /^        'u^  1  i^^^      minerals,  or  by  mortgage  for  all  or  any  part  of  the 

^^        5  ^  i4  ^-'^        term,  or  out  of  the  rents  and  profits,  or  by  all  or 

'     ^/-**^^^  -^         any  of  those  means  or  any  other  reasonable  means. 

_J^,  /k^^  A     J  ""       ^      (/)  See  supra,  p.  414,  and  1  De  G.  J.  &  S-  18,  cited  p. 

A/l^  ^^  U%j^J^2 — -     415,  note  (r),  420,  note  {d),  414  ;  and  Bs  Bayhy's  Seiih- 

' ^r^iA  gjj^  the  (jages  of   Ellison  v.  merit,  L.  R.  9  Eq.  491,  6  Ch. 

Thomas,  2  Dr.  &  Sm.  Ill,  Ap.  590,  cited  p.  420,  note  (r). 
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It  is  conceived  that  a  sale  should  not  in  general  be 
expressly  authorised  (gr),  (such  a  mode  of  raising 
the  portions  being  mostly  ineligible),  though  it  is 
probable  that  under  a  trust  of  the  above-mentioned 
description,  upon  failure  of  other  means  a  sale  might 
be  resorted  to  (A).     Where  there  is  a  charge  of  por- 
tions not  specifying   the  mode  of  raising  them,  a 
sale  or  mortgage  might  no  doubt  be  had  under  the 
direction  of  a  Court  of  Equity,  as  in  the  case  of 
any  other  charge ;  and  where  the  trust  is  to  raise  Sale  or  mort- 
portions  out  of  the  rents  and  profits,  by  an  artificial  by  trust  to 
but  liberal  construction  (applicable  in  general  to  the  out  of  lentB  and 
object  of  raising  a  gross  sum  at  a  fixed  time),  those  ^^ 
words  have  been  extended  to  a  power  to  raise  by  sale 
or  mortgage  (i) ;  though  this  latitude  of  construc- 


(ff)  There  seemB  no  doubt 
that  money  arising  from  the 
exercise  of  a  power  of  sale,  and 
authorised  (in  the  nsnal  man- 
ner) to  be  applied  in  discharge 
of  inenmbrances,  may  be  ap- 
plied in  payment  of  portions 
or  other  charges  under  long 
terms  of  years,  as  well  as  of 
inenmbrances  affecting  the 
inheritance.  In  Fletcher  v. 
HoghtoUy  5  Ves.  550,  the  pro- 
ceeds of  a  sale  under  a  power 
were  applied  in  discharge  of 
debts  payable  under  the  trusts 
of  a  term  of  1000  years.  See, 
however,  Lord  St.  Leonards' 
remarks  on  this  case,  Sngd. 
Pow.,  8th  ed.,  867.    It  does 


not  appear  whether  the  pro- 
ceeds of  sale  were  authorised 
to  be  applied  in  discharge  of 
incumbrances. 

{h)  See  Tasker  v.  Small,  6 
Sim.  625 ;  also  Oarmsixme  y. 
Oaunt,  1  Col.  577 ;  and  per 
Sir  James  Wtgram,  V.  C,  in 
Jones  Y.  Jones,  5  Hare,  461, 
in  which  a  question  of  this 
kind  was  treated  as  doubtinl. 
As  to  the  right  to  a  sale  of 
the  fee,  where  a  term  is  created 
for  raising  a  charge,  see  ffall  • 
V.  Hurt,  2  Johns.  &  Hem.  ^^j^h:    '^^^jr^ 

(i)  See    per    Sir    Thomas   w  ^^"^Jfe/* 

Plumer,    in  Allan  v.  Back-       t^^^      ^  ^^^/f 
A^e,  2  Ves.  &  Bea.  75.    The        W^^^^^^v/ ^   f 
prior  authorities  are  reviewed  ^  l^'^i^  *<//;  ^ 
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tion  is  of  course  exclu  ded  where  the  context  shows 
that  annual  rents  and  profits  only  are  intended  (/). 


•  Whether  pro- 
hibition of  Bale 
excludes 
mortgage. 


in  this  case,  which  arose  on  a 
testamentary   trust    to    raise 
renewal  fines  out  of  rents  and 
profits.  In  Countess  of  Shrews- 
bury  V.  Earl  of  Shrewsburi/y  1 
Ves.  Jan.  234,  Lord  Thurhw 
says  :  "  If  a  term  was  created 
to  raise  by  the  rents  and  pro- 
fits, I  shoald  say  it  might  be 
done  by  sale  or  mortgage  ; " 
and  in  Bootle  v.  Blundell,  1 
Mer.  232,  Lord  Eldon  says: 
*^  If  I  were  asked  this  question 
anywhere  but  in  Westminster 
Hall,  I  should  answer  in  the 
aflBrmative  that  by  profits^  he 
probably  meant  annual  profits 
only ;  but  I  have  understood 
it  to  be  a  settled  rule  that 
where  a  term  is  created  for 
the  purpose  of  raising  money 
out  of  the  rents  and  profits,  if 
the  trusts  of  the  will  require, 
that  a  gross  sum  should  be 
raised,  the  expression  *  rents 
and  profits'  will  not  confine 
the  power  to  the  mere  annual 
rents,  but  the  trustees  are  to 
raise  it  out  of  the  estate  itself 
by  sale  or  mortgage."    The 
principle  is  here  laid  down 
with  a  generality  which  does 
not  appear  to  confine  it  to  the 
case  of   a  fixed  time   being 


appointed  for  payment^  and 
accordingly  this  circxunstanoe, 
though  obviously  strengthen- 
ing the  argument  for  a  sale  or 
mortgage,  and  thoagh  it  has 
been  treated  as  important, 
does  not  appear  to  be  essen- 
tial. See  2  Jarm.  Wills,  8rd 
ed.,  577. 

(/)  The  case  of  WUson  r. 
Halliley,  1  Buss.  &  Myl.  590, 
(in  which  the  tmst  was  for 
payment  of  debts  and  lega- 
cies out  of  rents  and  profits) 
may  be  referred  to  as  an  ex- 
ample. *  In  Bennett  v.  Wynd- 
ham,  23  Beav.  521,  there  was 
a  devise  of  real  estates  to 
trustees  in  fee,  upon  trust  out 
of  the  rents  and  profits  to  pay 
two  annuities,  and  by  the 
same  means,  or  by  such  other 
means,  except  sale,  as  they 
should  think  proper,  to  raise 
sufficient  to  pay  off  the  charges 
on  the  estate,  and  subject 
thereto  the  estate  was  settled. 
It  was  held  that  the  trustees 
could  not  raise  the  charges  by 
mortgage,  or  by  leases  on 
fines,  but  that  they  must  be 
raised  out  of  the  rents  and 
the  profits  of  timber  and  mines, 
the  trustees  exercising  a  dis- 
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In  an  early  case  (k)  in  which  the  ordinary  profits 
of  the  land  were  inadequate  to  raise  a  por- 
tion, 5pen  coal  mines  were  ordered  to  be  wrought 
for  this  purpose,  and  it  was  said  that  in  such 
case,  when  the  usual  profits  of  the  land  will  not 
raise  the  money  appointed  within  the  time,  the 
Court  may  order  timber  to  be  felled  off  the  land  to 
make  it  up.  The  frame  of  the  trust  may  be  such, 
as,  though  there  be  express  authority  to  raise  por- 
tions out  of  the  rents  and  profits  or  by  sale  or 
mortgage,  to  lead  to  the  inference  that  the  accumu- 
lated rents  are  to  be  first  resorted  to,  and  the 
deficiency  only  to  be  raised  by  sale  or  mortgage  {I) ; 
but  in  general,  where  there  is  an  alternative  direc- 
tion, the  most  reasonable  construction  is  that  annual 
charges  should  be  thrown  on  the  rents  and  profits 
(which,  when  used  in  contradistinction  to  sale  or 


cretion  so  as  not  to  exhaust 
the  whole  inoome  and  leave 
nothing  for  the  tenant  for  life. 
It  was  said  that  'Hhe  word 
'sale'  yirtnally includes  within 
it  the  word  *  mortgage,'  which 
is  practically  a  sale,  and  which 
canliot  be  resorted  to  withont 
giving  to  themortgagee  apower 
of  getting  possession  of  the 
estate  if  the  charge  is  not  paid 
off  when  required ;  for  whether 
there  is  a  power  of  sale  con- 
tained in  the  mortgage  or  not, 
the  mortgagee  would  have  the 
power  of  foreclosure  which  is 

VOL.  III. 


incidental  to  a  mortgage,  and 
the  effect  is  practically  the 
same."  The  authority  of  this 
case,  however,  appears  open  to 
doubt.  As  to  whether  ''  rents 
and  profits"  would  include 
the  produce  of  timber  and 
mines,  see  the  authorities 
referred  to  supra,  p.  288, 
note  {h), 

{k)  Offley  V,  Offleu,  Prec. 
Ch.  27. 

(1)  This  construction  was 
adopted  in  Warier  v.  ffutchin- 
sofiy  1  Sim.  &  Stu.  276. 
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/f^^  Z  C/uf  Corta  of  raiAing 


InteFest  on 
portioiLi. 


mortgage,  must  mean  amiual  rents  and  profits  (m)), 
and  that  gross  sums  should  be  raised  by  sale  or 
mortgage  ;  and  this  rule,  though  not  (so  far  ^  the 
writer  is  aware)  laid  down  by  authority,  is  com- 
monly acted  upon  in  practice  (n).  The  costs  of 
raising  portions  are  in  general  payable  out  of  the 
estate  and  not  out  of  the  portions  (o) :  and  &om 
the  time  the  portions  ought  to  be  raised  and  paid, 
they  in  their  own  nature  carry  interest,  though  not 
mentioned  (j?),   at  the  rate  (where  not   otherwise 


(m)  See  per  Lord  HardivtcJcB^ 
in  Ridout  v.  Th$  Earl  of  Ply- 
mouth,  2  Atk.  105. 

(n)  The  rale  is  stated  as 
above  in  2  Jarm.  Wills,  Srd 
ed.,  582,  referring  to  Playters 
V.  AUoit,  2  Myl.  &  Ke.  97, 
see  pp.   109,  110;  bnt  that 
case,  though  an  example  of 
the  application  of  the  princi- 
ple, hardly  appears  to  amonnt 
to  an  authority  for  its  general 
adoption.    In  Wilson  v.  t^fen- 
cer,  3  P.  Wms.  172,  where  a 
legacy  was  directed  to  be  raised 
by  and  out  of  the  testator's 
real  estate,  or  by  mortgage  of 
such  part  thereof  as  should  be 
be  sufficient,  the  report  states 
(see  p.  175)  that  "the  land 
being  devised  to  A.  for  life 
only,  remainder  to  B.  in  fee, 
the  Court  would  not  direct  the 
legacy  to  be  raised  out  of  the 
annual  profits,  for  that  might 


wholly  defeat  the  estate  for 
life,  but  that  the  tenant  for 
life  should  only  keep  down 
the  interest,  and  that  the 
legacy  should  be  raised  by  a 
sale  of  so  much  as  would  be 
sufficient  to  pay  the  same  with 
interest  and  costs."  See  also 
ManaUm  v,  Manalon,  2  P. 
Wms.  284  ;  and  the  observa- 
tions of  Vice-Chancellor  W^' 
ram,  in  Jones  t.  Jonss,  5 
Hare,  464,  as  to  the  mode  in 
which  the  Court  acts  with  re- 
spect to  the  ultimate  incidence 
of  the  burden,  when  trustees 
have  the  option  of  raising  a 
charge  in  various  ways. 

(0)  Michsll  T.  MichsU,  4 
Beav.  549. 

(p)  See  ^erhori  Hardwicie, 
in  Earl  of  Pomfret  r.  Lord 
Windsor,  2  Ves.  Sen.  487  j 
ffall  V.  Car^,  2  Atk.  358. 


SETTLEMENTS. 


451 


specified)  of  4  per  cent.  (q).     But  interest  cannot  in 


(q)  Before  theefitablishment 
of  the  modem  rule  by  which 
4  per  cent,  is,  in  almost  all 
cases,  the  rate  of  interest 
allowed  by  the  Court  of 
Chancery,  interest  at  that  rate 
was  giyen  upon  charges  on 
land,  as  to  which  the  rnle  was 
that  they  carried  1  per  cent, 
lower  than  the  legal  interest, 
because  of  the  higher  interest 
of  money  than  land.  See 
Bryant  v.  SpekSy  1  Ves.  Sen, 
171.  *In  Youngi.LordWater- 
parky  13  Sim.  199,  upon  a 
settlement  made  in  Ireland, 
of  Irish  and  English  estates, 
by  which  a  term  was  limited 
for  raising  10,000^.  for  por- 
tions,  and  interest  at  5  per 
cent,  was  directed  to  be  raised 
for  maintenance  until  the  por- 
tions should  become  payable, 
but  there  was  no  direction  as 
to  the  interest  on  the  por« 
tions  after  they  had  become 
payable,  it  was  held  (accord* 
ing  to  Lord  Hardunchfa  dic- 
tum in  Saunders  y.  Drake,  2 
Atk.  465  ;  and  see  Hohms  y. 
Solmes,  1  Buss.  &  Myl.  660), 
that  the  principal  was  to  be 
raised  in  Irish  currency,  but 
interest  was  giyen,  not  at  the 
Irish  rate  of  6  per  cent,  nor 


at  the  rate  of  5  per  cent* 
specified  for  the  maintenance 
(which  is  also  the  Court  rate 
of  interest  in  Ireland,  see 
Purcell  y.  Purcelly  1  Con.  & 
Law.  371),  but  according  to 
the  usual  course  of  the  Court 
of  Chancery  in  England,  at  4 
per   cent       The   late   Irish  Astotkeiate 

assunilated  to  that 
of  Great  Britain  in  1825)  was 
a  money  of  account,  of  one- 
thirteenth  less  yalue  as  com- 
pared with  sterling  money  *  As  to  English 
than  its  nominal  amount  (so  JJ'lnteltro^ 
that  a  sum  of  the  late  Irish  portions, 
currency  is  reduced  to  its 
equiyalent  in  English  money 
by  taking  off  one-thirteenth). 
As  there  was  no  Irish  money 
(except  copper)  but  merely 
English  money  current  in 
Ireland  at  a  higher  denomi- 
nation, the  phrase,  ''lawful 
money  of  Ireland,"  though 
construed  as  meaning  Irish 
currency  {Bourne  y.  Hartley, 
18  Jur.  533),  was  inaccurate 
(see  Lord  Bsdeedahfs  obserya- 
tions  in  Lanedowne  y.  Lane* 
doume,  2  Bligh,  78,  79).  In 
Cope  y.  Cope,  15  Sim.  118,  a 
charge  of  a  jointure  of  1000/* 
sterlmg  lawful  money  of  Ire- 
land was  construed  as  if  it 

0  0  2 
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interest. 


general  be  claimed  until  the  portions  are  actually 
raiseable,  although  they  are  vested  (r). 
•  The  portions  are,  according  to  the  frame  of  trusts 
adopted  in  this  collection,  directed  to  be  paid  to  the 
respective  younger  sons  at  twenty-one,  and  daughters 
at  twenty-one  or  marriage,  if  happening  after  the 
death  of  the  tenant  for  life,  but  if  those  events 
happen  in  his  lifetime,  then  immediately  after  his 
death.  This  obviates  the  application  of  the  incon- 
venient doctrine  that,  unless  a  contrary  intention 


had  been  1000/.  sterling,  the 
words,  "of  Ireland,"  being 
rejected  as  inconsistent  with 
the  preceding  words.  See 
also  Lansdoione  y.  Lansdowne, 
2  Bligh,  60  ;  Be  Boats,  10  Ir. 
Ch.  Eep.  164. 

When  a  portion  is  to  be 
raised  ont  of  annual  rents 
and  profits,  it  seems  that  it 
carries  no  interest ;  but  when 
it  is  or  might  have  been  raised 
by  the  profits,  it  becomes  dne, 
and  the  land  is  discharged  as 
having  borne  its  burden.  See 
Ivy  V.  Gilbert,  2  P.  Wms.  20 ; 
Evelyn  v.  Evelyn,  id.  666.  In 
the  cases  referred  to,  much 
stress  was  laid  on  the  circum- 
stance of  no  time  being  ap- 
pointed for  raising  the  por- 
tions ;  see  supra,  p.  448,  note 
(t).  The  instances  in  which 
portions  are  raised  out  of 
annual  rents  and  profits  are 


rare,  a  mortgage  being  in  the 
great  majority  of  cases  the 
mode  of  raising  them.  As  to 
mortgages  for  securing  and 
raising  portions,  see  ante, 
vol.  ii.  p.  1008,  note. 

(r)  See  Chambers  on  In- 
fants, p.  266,  and  the  cases 
there  referred  to.  In  Massy 
T.Lloyd,  10  Ir.  Ch.  Eep.  N.  S. 
240,  10  H.  L.  Ca.  248,  it  was 
held  by  the  Court  of  Chancery 
in  Ireland  that  the  portion  of 
a  daughter,  although  not  raise- 
able  till  the  death  of  the  sur- 
viving parent,  earned  interest 
from  the  marriage  of  the 
daughter,  when  the  portion 
vested,  and  that  the  interest 
was  to  be  accumulated  and 
levied  together  with  the  prin- 
cipal; but  this  decision  was 
reversed  by  the  House  of 
Lords. 
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can  be  inferred  from  the  instrument,  the  payment  of 
portions  when  absolutely  vested  is  not  to  be  post- 
poned  till  the  term  for  raising  them  falls  into  pos- 
session, but  the  portions  are  to  be  raised  by  mortgage  As  to  raising 
or  sale  of  the  reversionary  tenn.  This  rule  is  esta-  mortgage  or 
blished  by  several  early  authorities  (s),  and  though,  ^onaiy  term. 
from  a  sense  of  its  inconvenience,  its  application  was 
narrowed  by  a  series  of  decisions  in  which  slight 
circumstances  were  taken  advantage  of  for  holding 
that  the  portions  were  not  raiseable  (<),  yet  the  rule 
itself  was  always  recognised  as  binding,  and  the  dis- 
position on  the  part  of  the  Court  to  escape  from  it 
was  checked  by  Lord  Eldon  in  a  case  {u)  in  which 
(adopting  the  observation  of  Lord  Talbot  (x),  that  it 
depends  on  the  penning  of  the  trust)  he  dissented 
from  the  doctrine  that  the  Court  ought  to  be 
eager  to  lay  hold  of  circumstances,  and  that  very 
small  grounds  are  sufficient ;  and  expressed  his 
opinion  that  *the  Court  ought  to  hold  an  equal  mind 
while  construing  the  instrument  (y).     Though,  how- 


(«)  Oreams  y.  Matttson^  Sir 
T.  Jones,  201;  Corbetty.  Maid- 
well^  1  Salk.  159;  Qerrard  v. 
Oerrardy  2  Vem.  458  ;  Slani- 
forth  V.  Staniforth,  id.  460. 
There  is  an  able  epitome  of 
the  cases  in  Sweet's  Jarm. 
Conv.  Tol.  T.  (mortgages)  pp. 
156  et  seq.  See  also  2  Fonbl. 
£q.  p.  201,  note  (e);  2  Spence, 
£q.  Jar.  pp.  402  et  seq.; 
Peachej,  Settlements,  pp.  427 
et  seq.     , 


{f)  See  the  references  in  the 
last  note,  and  the  review  of 
the  prior  authorities  in  Lord 
EldorCs  judgment  in  Godring- 
ton  V.  Lord  Foley,  6  Ves.  376 
et  seq. 

(w)  CodringtonY,  LordFoley, 
nbi  supra. 

(a?)  In  HehhUthwaife  v. 
Gartwright,  Ca.  t.  Talb.  32. 

{y)  See  also  the  judgment 
of  the  late  Baron  Alderson,  in 
Smyth  V.  Foley,  3  You.  &  CoL 
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1 

ever  (according  to  the  frame  of  trust  in  this  collec- 
tion), the  portions  are  not  raiseable  till  the  death  of 
the  tenant  for  life,  the  power  of  advancement  (z) 


157  et  seq.,  in  which  the  role 
is  stated  and  the  principle 
laid  down  by  Lord  EJdon  is 
adopted  ;  Michell  y.  Michelle  4 
Beav.  549,  554,  in  which  the 
rule  was  acted  on,  with  the 
obsenration  that  the  Court  is 
always  relactant  to  raise  por- 
tions in  that  way,  but  when  it 
is  necessary  in  order  to  satisfy 
the  intention  of  the  settlement 
it  must  be  done;  Massy  y. 
Lhyd,  10  H.  L.  Ca.  248  (on 
appeal  &om  10  Ir.  Ch.  Rep. 
K  a.  240),  where  Lord  West- 
hury,  C,  referred  with  ap- 
proval to  Lord  EldorCs  state- 
ment of  the  rule,  and  added 
that  ''the  intention  is  to 
govern,  and  when  the  period 
has  arrived  at  which  a  portion 
is  clearly  directed  to  be  raised 
and  paid,  you  must  raise  % 
although  the  act  of  doing  so 
involves  a  considerable  sacri- 
fice and  waste  of  property;" 
Lawton  v.  Sw&tenham,  18 
Beav.  98,  aff.  on  app.,  in 
which,  on  the  construction  of 
the  settlement,  it  was  held 
that  a  sum  directed  to  be 
raised  for  the  portions  of  the 
younger  children  of  a  tenant 


for  life  in  remainder  was  not 
raiseable  imtil  after  the  deter- 
mination of  the  estates  prior  to 
that  of  the  parent.  In  the 
last-mentioned  case  the  term 
preceded  the  existing  life 
estate,  and  the  contention  was 
that  the  trust  to  raise  the  por- 
tions overrode  that  life  estate. 
(See  also  Lawton  v.  Cdmpiony 
18  Beav.  87.) 

{z)  When,  as  is  commonly 
the  case,  the  amount  of  the 
portions  varies,  between  cer- 
tain limits,  with  the  number 
of  younger  children  attaining 
a  vested  interest,  it  is  neces- 
sary to  make  provision  for  the 
event  of  a  younger  son,  who 
has  been  advanced,  dying 
without  having  become  en- 
titled to  a  portion.  The  ordi- 
nary course  is  to  provide  that 
the  amount  of  the  advance- 
ment shall  not  be  treated  as 
part  of  the  amount  raiseable 
for  portions,  except  in  the 
event  of  the  son  advanced  be- 
coming entitled  to  a  portion, 
or  where  the  portions  with  the 
advancement  would  exceed 
the  presmbed  maximum,  in 
which  case  the  exqess  ia  to 
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(usually  in  favour  of  sons  only,  to  the  extent  of  a 
third  or  a  half  of  the  expectant  portion),  is  made 
exerciseable  by  the  trustees  as  well  after  the  death 
of  the  tenant  for  life,  as  in  his  lifetime  with  his  con- 
sent ;  and  power  is  also  given  to  the  tenant  for  life 
to  require  the  immediate  raising  (wholly  or  partially) 
of  portions  which  have  become  vested,  subject  to 
provisions  (for  the  protection  of  the  reversioner) 
enabling  the  trustee,  upon  money  being  raised  in 
the  lifetime  of  the  tenant  for  life,  to  mortgage  the 
life  interest  as  well  as  the  term,  and  requiring  the 
tenant  for  life  to  keep  down  the  interest. 

The  trusts  of  the  portions  term  include  a  direction  Trust  for  raising 

mainteiiaiice. 

to  the  trustees  after  the  death  of  the  tenant  for  life 
to  raise  maintenance  out  of  the  rents  for  children 
entitled  to  portions  in  expectancy,  according  to  the 
appointment  of  the  tenant  for  life  (the  amount 
annually  raiseable  being  commonly  limited  not  to 
exceed  4  per  cent  on  the  expectant  portion),  and  in 
default  of  appointment,  to  such  amount  (within  the 
like  Umit)  as  the  trustees  think  proper.  Of  course, 
under  a  trust  of  this  kind,  the  trustees  are  to  exercise 
a  discretion  as  to  the  amount  of  the  maintenance, 
though  the  contrary  has  been  contended,  and  (in 
default  of  appointment)  the  full  interest  claimed  as 
of  right  (a).     Where  the  trust  term  was  limited  in  From  what  timo 

^       ^    '  payable. 

immediate  expectancy  upon  the  father's  death,  sub- 

tank.    The  point  is  one  to  ^mt&  in  Lygony.  Lard  Covm- 

which  there  is  nothing  corre-  try,  14  Sim.  41 ;  see  nlso,  1 

spending  in  the  settlement  of  Jarm.  Wills,  Srd  ed.  p.  368, 

an  existing  fhnd.  and  cases  cited  in  note  {z) 

(a)  This  was  one  of  the  thereto. 


1 
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ject  to  a  jointure  to  the  mother,  to  raise  the  portions 
after  the  death  of  both  parents,  and  to  raise  interest 
for  maintenance  until  the  portions  should  become 
payable,  it  was  held  that  the  interest  was  payable 
from  the  death  of  the  father,-  though  the  principal 
was  not  to  be  raised  until  after  the  death  of  both 
father  and  mother  (6)  ;  and  it  was  intimated,  that 
even  had  the  mother  been  entitled  to  a  life  estate, 
there  might  have  been  enough  to  wairant  raising 
maintenance  by  sale  or  mortgage  of  the  rever- 
sion, or,  at  least,  raising  it  afterwards  retrospec- 
tively. It  seems,  indeed,  that  when  the  prior  life 
estate  cannot  be  disturbed,  not  only  the  portions 
themselves,  but  maintenance  till  they  become  pay- 
able, as  well  as  the  interest  afterwards, '  may  be 
raised  by  mortgage  or  sale  of  the  reversionary  tenn^ 
or,  as  to  the  maintenance,  by  mortgage  (a  succes- 
sion of  sales  to  raise  an  annual  payment  being 
attended  with  great  inconvenience),  and  that,  if  not 
so  raised,  the  arrears  of  the  maintenance  would  be 
a  charge  upon  the  estate,  which  must  be  paid  off 
after  it  comes  into  possession  (c). 

Whether,  when  some  of  the  portions  have  become 
payable,  the  whole  amount  may  be  raised,  though 
there  are  children  who  have  not  acquired  vested 
interests,  is  an  important  question,  which  the  autho- 


(h)  Lyddon  y.  Lyddon^  14 
Ves.  558. 

(c)  See  Hall  v.  Garter,  2 
Atk.  357.  As  to  the  right  to 
maintenance  in  respect  of  ex- 
pectant portions,  see  also  the 


authorities  cited  in  Chambers 
on  Infants,  p.  266  et  seq., 
269  ;  Knapp  y.  Knapp,  L.  E. 
12  Eq.  238  ;  and  on  the  sub- 
ject of  maintenance  generally, 
see  supra,  pp.  175,  et  seq. 


w ■-  ^-mr  -y.    - 
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rities  leave  unsettled.  In  Gillihrand  v.  Goold  {d)  the 
maximum  raiseable  for  portions  was  10,000Z.,  in  the 
event  (which  had  happened)  of  there  being  at  least 
three  children  entitled  to  portions;  and  the  settlement 
contained  a  clause  that  no  mortgage  was  to  be  made 
until  some  one  of  the  portions  should  become  pay- 
able. It  was  held,  upon  a  bill  filed  by  the  younger 
children  for  raising  the  portions,  that  the  whole 
10,0O0Z.  was  to  be  raised  at  once.  The  late  Vice- 
Chancellor  of  England  asked  in  the  course  of  the 
argument,  "  Suppose  there  are  ten  younger  children, 
are  there  to  be  ten  mortgages  V  {e),  and  in  his  judg- 
ment observed,  "  It  is  said  that  some  of  the  shares 
may  become  diminished  in  amount :  the  answer  to 
that  is,  that  the  Court  considers  the  investment  in 
the  3  per  cent.  Consols  as  equivalent  to  payment.  If 
there  is  any  rise  in  the  funds,  the  children  under  age 
will  have  the  benefit."  The  like  view,  as  to  the  pro- 
priety of  raising  the  whole  amount,  where  portions 
were  wanted  for  some  of  the  children,  though  others 
were  infants,  was  taken  by  Lord  Chancellor  Sugden 
in  Leech  v.  Leech  {/).  On  the  other  hand,  in  Dick- 
enson V.  Dickenson(g)y  and  Wynter  v.  Bold{h),  it  was 
held  that  the  infants  were  entitled  to  the  security  of 
the  land  until  their  portions  became  payable,  and 

(d)  5  Sim.  149.  of  a  single  mortgage. 

(e)  Ab  the  portions  are  in  (/)  2  Dru.  &  War.  568  ; 
general  raiseable  at  the  cost  of  see  also  Knapp  v.  Knapp^ 
the  estate  (see  p.  450,  supra),  L.  E.  12  Eq.  238. 

the  owner  has,  of  course,  a         {g)  3  Bro.  C.  C.  19. 
material  interest  in  clearing         {h)  1  Sim.  &  Stu.  507. 
the  est  ate,  if  possible,  by  means 


458 


SETTLEMENTS. 


Suggwtion  for 
nifling  portioDB 
by  life- 
inannnce. 


these  cases  were  followed  in  Sheppard  v.  Wilson  (i), 
in  which,  however,  the  eldest  son  applied  to  have  the 
maximum  amount  of  portions  raised,  it  being  still 
in  contingency  whether  the  full  amount  would  be 
raiseable.  In  this  state  of  the  authorities  it  may  be 
thought  expedient  to  give  to  the  trustees  of  the  term 
express  power  after  the  amountwhich will  be  raiaeable 
for  portions  has  been  ascertained,  to  raise  that 
amount,  though  its  destination  remain  partly  in 
suspense ;  but  it  will  probably  hardly  appear  desirable 
that  they  should  have  power  to  do  what  was  sought 
to  be  done  in  Sheppard  v.  Wilson^  namely,  to  raise 
the  maximum  amount  chargeable  for  portions,  before 
it  is  ascertained  that  the  whole  will  eventually  be 
payable. 

The  gradual  exhaustion  of  estates  and  decay  of 
families,  occasioned  by  the  pressure  of  the  family 
charges  imposed  in  the  course  of  a  few  generations,  is 
insisted  on  in  a  tract  (printed  for  private  circulation) 
by  an  eminent  conveyancer,  Mr.  Twopeny  (i),  who 


(%)  4  Hare,  892.  In  Marsh 
T.  Keith,  29  Bear.  625,  where 
an  estate  was  charged  by  will 
with  the  payment  of  a  snm  to 
trustees,  with  interest  at  4  per 
cent,  until  payment  of  the 
principal,  and  the  snm  charged 
was  to  be  held  in  tmst  for 
certain  persons  for  their  lives, 
with  remainder  to  their  chil- 
dren, it  was  held  upon  the 
constmction  of  the  will  that 
the   owner,    subject   to    the 


charge,  was  entitled  to  leqnire 
the  trustees  to  reeeive  pay- 
ment  of  the  amount,  although 
it  was  not  divisible  among  the 
persons  ultimately  entitled. 

{k)  Observations  on  the  re- 
sult of  the  present  mode  of 
providing  portions  for  younger 
children  by  a  charge  on  landed 
estates,  by  Wm.  Twopeny, 
Esq. :  Printed  by  Bradbury  & 
Evans,  1854. 
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puts  tbe  case  of  an  estate  of  lO^OOOZ.  a  year  assumed 
to  be  charged  by  the  owner  with  a  jointure  of  1200Z. 
a  year  for  his  wife,  and  with  portions  for  younger 
children  according  to  their  number,  namely,  if  one, 
10,000t,  if  two,  15,000?.,  if  three,  25,000Z.,  and  if 
four  or  more,  35,000Z.  With  reference  to  the  remedy, 
Mr.  Twopeny  makes  the  remark,  that  "  It  will  be 
useless  to  propose  any  scheme,  if  the  land  owners  do 
not  second  it  by  using  more  forethought  than  at 
present ;  and  if  more  forethought  were  exercised,  the 
very  natural  desire  which  all  have,  that  the  estate 
should  continue  in  their  family,  would  be  much  more 
frequently  realised;''  and  he  proceeds  in  these 
terms  : — 

**  The  scheme  I  would  propose  is,  that  the  provision 
for  portions  should  be  made  at  least  partly  by  in- 
suring the  life  of  the  father  of  the  children,  the 
amount  necessary  to  keep  up  the  policies  being 
secured  by  a  rent-charge  (Z)  granted  to  trustees  out 
of  the  estate.  This,  of  course,  would  diminish  the 
father's  income  ;  but  by  no  means  to  that  extent  to 
which  not  only  the  income  of  his  successor,  but  the 
corpus  of  the  estate  also  are  diminished  under  the 
present  syBtem ;  and,  moreover,  it  would  then  be  the 
case  of  a  father  by  a  forced  saving  (for  that  is  the 
true  description  of  insurance)  providing  for  his  own 
children,  instead  of  throwing  that  burden  on  his 

(0  Perhaps  the  more  con-  under  the  tmsts  of  a  term ; 

renient    coarse    in    practice  the    pin-money   tenn,    when 

might  sometimes  be  for  the  there  is  one,  would  be  avail- 

premimns    to    be    raiseable  able  for  this  pnrpose. 
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eldest  son,  and  making  it  the  case  of  a  brother 
having  to  provide  for  his  brothers  and  sisters. 

"  To  illustrate  this  proposition,  I  will  again  take  the 
case  of  an  estate  of  10,000Z.  a  year.  Suppose  the 
owner  to  be  thirty  years  of  age  at  the  time  of  his 
marriage,  and  that  he  then  insures  his  life  for  20,OOOL 
as  a  fund  for  portions.  There  are  two  modes  in 
which  he  might  insure,  namely,  either  for  his  whole 
life,  which  would  be  about  2Z.  10s.  per  cent.,  or  500L 
a  year  for  his  whole  life,  or  by  fewer,  but  larger, 
annual  payments,  say  fifteen  years,  which  would  be 
al)out  4Z.  per  cent  or  8001.  a  year  for  that  time,  and 
then  he  would  have  no  further  payment  to  make(?n)- 
Of  the  two  modes  the  second  is  undoubtedly  the 
best,  because  when  at  the  end  of  the  fifteen  years  the 
children  of  the  assured  are  beginning  to  be  more 
expensive  to  him,  the  obligation  to  pay  the  800Z.  a 
year  will  have  ceased,  and  he  will  have  that  addition 
to  his  income.  If  the  assured  lives  some  years,  there 
will  be  additions  to  the  policies  by  way  of  bonus, 
probably  to  the  extent  of  2000Z.  or  3000Z.  The  fund 
so  assured,  with  the  additions,  may  be  made  the  first 
fund  for  the  portions,  and  the  deficiency  only,  if  more 
should  be  required  than  the  insurance  will  provide 
for,  should  be  charged  on  the  estate.  If  the  fund  is 
more  than  sufficient,  the  surplus  will  be  part  of 
the  personal  estate  of  the  assured,  or  it  might  be 
made  available  as  a  fund  to  diminish  the  charge 
of  the  jointure  on  the  estate,  either  by  applying 

(m)  The  rates  are  taken  by  ing  to  which  the  rate  in  the 
Mr.  Twopeny  from  the  tables  first  case  would  be  2^  9s,  2i., 
of  the  Sun  Life  Office,  accord-     and  in  the  second,  4/.  Is.  Id. 
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the  income  of  the  surplus  in  part  payment  of 
the  jointure,  or  by  sinking  the  capital  in  the  pur- 
chase of  a  government  annuity  for  the  life  of  the 
widow. 

"  Thus,  according  to  the  scale  before  put,  if  there  is 
only  one  child  entitled  to  a  portion,  the  sum  required 
will  be  10,000Z.  ;  if  there  are  only  two  entitled  to 
portions,  then  15,000Z. ;  and  as  the  fund  will  then  be 
more  than  sufficient,  no  charge  for  portions  will  be 
necessary  on  the  estate  ;  if  there  are  three  children, 
the  fund  will  be  nearly,  or  may  be  quite,  sufficient ; 
and  if  there  are  four  or  more,  the  surplus  to  b'e 
charged  on  the  estate  would  probably  not  be  above 
10,O00Z.  or  12,000Z.,  instead  of  35,000Z. ;  and  carry- 
ing the  same  calculation  through  three  generations 
in  succession,  as  in  the  case  first  put,  the  simi  charged 
on  the  estate  towards  portions,  supposing  the  maxi- 
mum in  each  case  to  be  required,  would,  at  the 
end   of    the  third   generation,   be  about   30,000Z. 
instead   of  95,000Z.     It  is   scarcely  necessary  to 
say,  that  if  the  ow^ner  of  the  estate  would  in  each 
case  insure  for  the  maximum,  that  is,  if  for  his 
whole  life  at  an  annual  cost  of  about  875Z.  during 
his  life,  or  if  for  fifteen   years   on   higher  terms, 
at  an  annual  cost  of   about  1400Z.  during  those 
fifteen  years,  the  result  would  be  no  charge  for  por* 
tions  on  the  estate,  and  the  bonuses,  if  any,  would  go 
to  increase  his  personal  estate,  or  might  be  usefully 
employed,  as  before  suggested,  in  diminishing  the 
charge  of  the  jointure.     To  insure  his  life  for  the 
maximum  might,  however,  be  asking  more  self-denial 
than  the  landowner  would  be  willing  to  exercise^ 
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especially  as  the  maximmn  might  not  be  required  : 
but  it  may  be  remarked^  that  though  the  maximum 
might  not  be  required,  yet,  in  the  case  of  a  second 
marriage,  the  surplus  would  be  found  very  useful 
towards  the  portions  of  the  children  of  that  marriage 
in  relief  of  the  estate ;  for  an  event  I  have  omitted 
to  mention  not  unfrequently  happens,  which  operates 
still  farther  to  burden  the  estate,  namely,  two  sets  of 
portions  charged  in  one  generation.  K  the  fund 
should  not  be  required  at  all  for  portions^  it  should 
be  appropriated  to  relieve  the  estate  from  the  join- 
ture. 

"  The  case  here  put  supposes  that  the  assured  is  in 
possession  of  the  estate ;  but  there  is  another  case  of 
very  frequent  occurrence,  namely,  that  of  the  eldest 
son  marrying  during  the  life  of  his  father.  In  such  a 
case  the  two  must  apportion  the  weight  of  the  insur- 
ance between  them,  the  son  receiving  a  smaUer  in- 
come from  his  father ;  and  if  the  father  shaU  have 
previously  adopted  the  system  of  insurance  on  the 
plan  of  the  payments  being  over  at  the  end  of 
fifteen  years,  it  will  greatly  facilitate  the  arrangement 
for  insurance  on  the  marriage  of  his  eldest  son.  If 
the  son  should  die  in  the  lifetime  of  his  father,  the 
income  of  the  money  to  be  received  on  the  policies 
must,  of  course,  be  made  the  first  fund  for  the 
support  of  his  widow  and  children. 

"  A  great  variety  of  other  cases  might  easily  be 
put,  and  each  must  of  course  be  dealt  with  according 
to  its  circumstances  "  (n). 

(n)  Mr.    Twopeny   (in    a     makes  these  ftirther  sngges- 
manuscript    communication)     tions :  that  on   a  marriage. 
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The  declaration  of  tarusts  of  the  portions  tenn  is  ciauae  proriding 

J.  r  n  J  1  1  -J-         i?        for  receipt  and 

m  ordinary  course  followed  by  a  clause  providing  for  appUcation  of 

rents  during 
minorities. 


gapposing  there  is  a  gnfficient 
estate,  the  wife's  fortnne,  or 
part  of  it,  might  be  sunk  at 
once  in  an  insurance  of  the 
husband's  life  as  a  fond  for 
portions ;  and  that^  instead  of 
a  power  to  charge  portions 
(whether  in  a  will  or  deed),  the 
power  might  be  given  to  the 
tenant  for  life,  on  marriage,  to 
raise  a  sum  by  mortgage  to  be 
sunk  in  an  insurance  on  his 
life,   the    first    trust  of  the 
money  assured  being  to  repay 
the   mortgage    debt   on    the 
dropping  of  the  life,  and  the 
rest  to  be  for  portions :  or  if 
that  repayment  be  not  agreed 
to,  the  whole  to  be  for  por- 
tions, as  even  in  that  case  the 
estate  would  be  much    less 
charged  than  now.  The  course 
of  insuring  by  paying  a  sum 
down,    would,    among   other 
advantages,  prevent  questions 
arising  as  to  the  liability  of 
the  trustees  to  keep  the  policy 
on  foot ;  but  apart  from  such 
matters  of  detail,  these  sug- 
gestions appear  to  the  present 
writer  to  be  more  susceptible 
of  extensive  operation  in  prac- 
tice than  the  scheme  of  an 
ordinary    insurance    by   the 


settlor  on  his  own  life.  Upon 
a  famUy  settlement,  indeed,  by 
father  and  son,  each  would 
have  an  interest  in  the  other 
forbearing  to  burden  the  es- 
tate, which  might  lead  to  a 
bargain  involving  the  obliga* 
tion  of  life  insurance ;  but  as 
regards  marriage  settlements, 
if  the  intended  husband  is 
entitled  in  possession,  he  usu- 
ally has  to  deal  only  with  par- 
ties in  the  interest  of  the  wife, 
who  contract  for  a  jointure 
and  portions,  but  are  indiffe- 
rent where  they  come  from. 
Under  these  circumstances  the 
assumption  by  the  husband  of 
the  obligation  to  insure  must 
be  spontaneous  ;  and  if  the 
estate  be  unencumbered  he 
will  probably  regard  such  a 
curtailment  of  his  power  over 
the  income  as  unnecessary  ; 
while  if  it  be  already  bur- 
dened, so  that  the  income 
reaching  the  owner  is  dispro- 
portioned  to  the  magnitude 
of  the  estate,  and  the  scale 
of  the  mansion  and  customary 
expenses,  it  is  yet  less  likely 
that  he  will  voluntarily  aug- 
ment the  inevitable  incon- 
veniences of  this  situation  ; 


464 


SETTLEMENTS. 


the  receipt  and  application  of  the  rents  and  manage- 
ment of  the  estate  during  minorities.  The  general 
scheme  of  the  provisions  for  this  purpose  is  to  put  the 
trustees  in  possession  during  the  minorities  of  tenants 
for  life  and  in  tail  by  piu'chase,  with  extensive 
powers  of  management,  and  with  directions,  after 
payment  of  the  cost  of  management  and  other  out- 
goings, and  the  expense  of  maintenance  of  the  minor, 
to  accumulate  the  balance  of  the  rents  for  the  benefit 


Land  primai^ 
fund  for 
{Htjment  of 
portioziB. 


bat  these  obserrations  do  not 
apply,  or  apply  with  less  force, 
to  the  case  of  the  wife's  for- 
tnne,  or  of  a  snm  raised  by 
mortgage  nnderapower,  being 
snnk  in  an  insurance.  Mr. 
Twopeny  notices  the  case  of 
an  uninsurable  life  as  perplex- 
ing, and  suggests  that,  in  that 
case,  a  power  to  charge  might 
be  given  exerciseable  with  con- 
sent of  trustees,  and  upon 
condition  of  the  tenant  for 
life  granting  a  rentcharge 
rather  exceeding  the  amount 
of  the  premiums  on  an  ordi- 
nary life,  to  be  accumulated  as 
a  first  fund  to  meet  the  charge. 
In  this  way  fraud  would  be 
preyented  and  an  inducement 
created  to  insure  when  prac- 
ticable, and  the  estate  would 
have  a  chance  of  relief 

That  the  land  is  the  pri- 
mary fund  for  payment  of  por- 
tions! and,  where  there  is  a 


covenant  for  payment  (which 
is  not  commonly  the  case)  it 
is  only  a  collateral  security, 
see  Peachey,  Settlements,  411, 
412  and  notes.     As  to  the 
exception  in  favour  of  por- 
tions in  the  Thellnsson  Act, 
(39  &  40  Geo.  8,  c.  98^   see 
Lead.    Gas.   Gonv.,  notes  to 
Oriffith  V.  Vere,  2nd  ed.  pp. 
450  et  seq. ;  Peachey,  Settle- 
ments, pp.  440  et  seq.     As  to 
legacy  and  succession  duty  on 
portions,  see  ante,  voL  ii.  p. 
1012,  note  (ft)  ;  iJarm.  Wills, 
3rd  ed.  p.  563,  note  {d) ;   At- 
torney-Oensral  v.  Fiekard,  3 
M.  &  W.  652,  6  M.  &  W.  348. 
As  to  the  liability  to  contri- 
bute to  the  testator's  debts  as 
between   the  devisee    of    an 
estate  and  a  younger  son  en- 
titled to   a  portion  charged 
thereon  by  the  will,  see  Haikes 
V.  Boultoriy  29  Beav.  41. 


SETTLEMENTS. 


465 


of  the  minor,  if  eventually  attaining  twenty-one;  but 
in  the  event  of  the  death  of  the  minor  under  that 
age,  then  the  clause  provides  that  the  accumulations 
shall  be  applied  as  the  proceeds  of  sales,  that  is,  in 
the  purchase  of  lands  to  be  conveyed  to  the  uses  of 
the  settlement.    The  restriction  of  the  trust  for  accu-  ^nctio'j  of 

trust  to  mino- 

mulation  to  the  minorities  of  tenants  for  life  and  in  p*^^/^  tenants 

for  life  and  m 

tail  by  purchase  is  required,  perhaps  by'  principle,  *"i  Vy 

purcnaBO* 

and  certainly  by  the  authorities,  from  which  it  must 
be  inferred  that,  if  not  so  restricted,  the  trust  would 
ialtogether  fail  (o). 


{o)  *  Indefinite  trusts  for  ac- 
cnmnlation  during  minorities 
were  held   to  be  invalid  in 
Lord  Southampton  y.  Marquis 
of  Hertford,  2  Ves.  &  Bea.' 
54  ;  and  in  Marshall  y.  Eol- 
lofjoayy  2  Swanst.  432  (and  see 
Floyer  y.  Bankes,  L.  R.  8  Eq. 
115,^here  the  question  related 
to  a  power  to  enter  and  man- 
age during  minorities  of  ten- 
ants for  life  and  in  tail).    In 
the  first-mentioned  case  the 
accumulations  were  to  take 
place  under  the  trusts  of  a 
term  which  was  prior  to  the 
limitations  in  strict  settlement, 
BO  that  (as  in  Cass  y.  Drosiery 
2  Keen,  764,  on  app.  5  Myl.  & 
Cr.  264,  and  see  Sykes  y.  Sykes, 
L.  R.  13  Eq.  56),  they  were  not 
defeasible  by  the  bar  of  the 
estate  tail ;  and  in  Marshall 
T.  Holloway^  though  the  point 


TOL.  in. 


is  not  equally  clear,  yet  from  *  Authoritiea 
the  frame  of  the  will  there  was  of  indefinite 
good  ground  to  contend  that  *™"*"  ^^\. 
the  trust  for  accumulation  was  daring  mino- 
paramount  to  the  limitations  ;  "**^ 
and  in  Floyer  y.  Bankes  the 
power  was  likewise  annexed  to 
an  overriding  term.      These 
cases,   therefore,  though  the 
two  former  were  not  put  by 
the  judges  who  decided  them 
on  the  ground  that  the  trusts 
were  paramount  to  the  estates 
tail   (see    particularly    Lord 
EldorCs  observation  on  Lord 
Southampton  v.   Marquis    of 
Hertford,  in  2  Swanst.  445), 
were  yet  compatible  with  the 
proposition  that  (as  in  the  case 
of  shifting  clauses,  supra,  p. 
364,  note,  and  of  powers,  infra) 
the  objection  of  remoteness  is 
inapplicable  to  trusts  of  this 
description  when  limited  in 

11    H 
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Powers  of  Next  in  the  order  of  the  settlement  are  usually 

jointuring  and  ^  ,  r   -    -    ^     -  j       i_         •  .^ 

appointing  rent-  found  poweis  01  jointuTiDg  and  Charging  portions, 

charges  to  _  .         .  ,  - 

sonriving  bus-  which  in  the  ease  of  a  mere  mamage  settlement  are 

bands. 


Trnst  not 
apportionable 
80  as  to  be  good 
within  legal 
limits. 


defeasance  of  estates  tail  under 
a  strict  settlement.  The  cases 
in  question  also  determined 
that  the  trust  was  not  appor* 
tionable  so*as  to  be  capable 
of  support  within  the  legal 
limits,  but  failed  totally  ;  as 
to  which  Lord  St.  Leonards 
(Prop.  Ho.  Lords,  349)  inti- 
mates his  opinion  that  the 
other  was  the  better  view 
and  fully  warranted  in  law ; 
though  the  point  is  now  well 
settled. 

In  Broume  y.  Sioughtorij  14 
Sim.  369,  the  will  created  or- 
dinary trusts  in  strict  settle- 
ment, and  directed  that,  dur- 
ing the  minority  of  any  person 
beneficially  entitled,  the  trus- 
tees should  receive  the  rents 
and  maintain  the  minor,  and 
apply  the  surplus  in  the  pur- 
chase of  estates  to  be  settled 
upon  the  trusts  of  the  will ; 
so  that,  as  regards  the  ques- 
tion of  remoteness,  the  clause 
was  the  ordinary  -minority 
clause,  but  not  limited  toper- 
^ons'taiing  by  purchase.  It 
was  said  to  be  manifest  that 
by  possibility  the  trust  might 
go  on  without  limit,  and  it 


was  held  to  be  whoQy  void. 
This  case  is  discussed  in  10 
Jut.,  pt.  2,  pp.  414,  426,  437 ; 
(nom.  Broume  y.  H(nig7Uon\ 
and  in  Lewis  on  Perpetoitiefl, 
Sappl.  176  et  seq.,  (referred  to 
by  Lord  Justice  Knight  Bruee^ 
1  De  G.  M.  &  G.  369).  Mr. 
Lewis  argues  that  Browne  y, 
StoughUm  was  unsupported  by 
the  prior  authorities,  and  con- 
tends for  the  validity  of  an 
indefinite  trust  for  accumnla- 
tionexpectant  upon  or  limited 
in  partial  defeasance  of  estates 
tail,  provided  that  the  desti- 
nation oTthe  accumulated  fond 
be  not  itself  objectionable  on 
the  ground  of  remoteness. 

There  is,  however,  one  view 
of  the  case  which  Mr.  Lewis's 
argument  does  not  meet  Ow- 
ing to  the  circumstance  that 
a  minor  is  incapable  of  dis- 
entailing, no  question  can  arise 
but  that  a  disentailing  assur- 
ance would  at  any  time  wholly 
defeat  (so  far  as  regards  its 
prospective  operation)  the  tmst 
for  accumulation ;  but  is  it 
therefore  to  be  inferred  that 
the  trust  for  accumulation 
stands  in  the  same  relation  to 
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limited  in  their  scope  to  enabling  the  husband  to 
provide  for  a  future  -wife,  and  the  issue  of  a  future 


the  estate  tail  as  a  shifting  use 
or  a  power,  so  that,  if  co-exist- 
ing with  an  estate  tail  vested 
in  an  adnlt,  it  wonldbe  barred 
by  a  disentailing  assurance? 
Suppose  that,  as  was  the  case 
in  iewfe  V.  Holford,  1  Sir  W. 
Black.  428,  Amb.  479,  Peame, 
Cont.  Sem.,  9th  ed.,  p.  530,  note 
(r\  S.  0.  nouL  Inskip  v.  Lade,  2 
Jarm.  Wills,  3rd  ed.,  p.  14,  note 
(o),  (see  also  Scarisbricky.  SkeU 
mersdale,  17  Sim.  187),  there 
is  engrafted  on  a  strict  settle- 
ment a  clause  directing  accu- 
mulations while  anj  person 
beneficially  entitled  is  under 
twenty-six,  would  this  trust  be 
liabirto  destruction  along  with 
the  estates  tail ;  or  would  it, 
on  the  contrary,  with  regard  to 
a  tenant  in  tail  in  possession, 
above  twenty-one  but  under 
twenty-six,  override  his  estate 
tail,  so  that,  notwithstand- 
ing the  disentailing  assurance, 
the  fee  would,  until  the  tenant 
in  tail  attained  twentynsix, 
remain  subject  to  the  trust  ? 
The  opinion  that  the  estate 
of  the  trustees  is  anterior 
to  the  estate  tail,  and  can- 
not therefore  be  affected 
by  any   act    of   the   tenant 


in  tail,  is  maintained  in 
1  Jarm.  Wills,  3rd  ed.,  p. 
254,  note  (a;),  and  appears  to 
be  in  accordance  with  the  lan- 
guage of  Lord  Eldon  in  Mar^ 
shall  Y.  Holloway  (2  Swanst. 
445),  in  which  he  treats  the 
trust  as  equivalent  to  a  decla- 
ration that  tenants  in  tail 
should  not  acquire  an  abso- 
lute interest  until  twenty-one. 
If  this  be  the  correct  theory, 
the  decision  in  Lade  v.  HoU 
ford,  supra,  that  the  trust  for 
accumulation  was  void,  though 
it  may  not  have  been  put  upon 
the  right  ground,  was  unques- 
tionably a  right  decision ;  and 
the  same  result  must  have 
been  come  to,  though  the  trust 


for  accumulation  had  been 
confined  to  the  tenancies  in 
Jail  by  purchase;  while,  on 
the  opposite  theory,  Lade 
V.  Holford  appears  to  have 
been  a  precedent  in  point 
for  the  decision  in  Broume  v. 
Stoughton.  The  authority  of 
Broume  v.  Stoughton  was  fol- 
lowed in  Turvin  v.  Newcombe, 
3  K.  &  J.  16  (see  an  Art.  in 
3  Jur.  N.  S.,  pt.  2,  p.  181),  a 
very  strong  case,  as  the  nature 
of  the  trust  was  such  that  ac- 
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marriage,  but  which  in  family  settlements  (as  well  as 
in  wills)  are  resorted  to  for  enabling  the  successive 


•  Validity  of 
trust  for  accu* 
mulation  to  pay 
chaigea. 


Indefinite  power 
to  cut  timber 
till  tenant  in 
tail  in  poesea- 
nion  should 
attain  twenty- 
one. 


cnmulations  made  daring  the 
minorities  of  tenants  in  tail 
belonged  to  them  absolutely, 
and  therefore  the  trust  to  ac- 
cnmnlate  was  nugatory  so 
far  as  regards  tenants  in  tail« 
as  merely  expressing  the  duty 
of  the  trustees  in  the  absence 
of  special  directions ;  and  the 
only  operative  part  of  the 
trust  was  that  which  applied 
to  the  minority  of  the  tenant 
for  life,  to  which  effect  was 
denied  by  reason  of  its  being 
associated  in  one  trust  with 
the  tenancies  in  tail.  In  Oro89e 
V.  OJmnie,  2  You.  &  Col.  C.  0. 
287,  the  trusts  for  accumula- 
tion appear  to  have  been  too 
remote,  and  the  judgment 
(which  assumed  their  validity) 
was  preceded  by  the  observa- 
tion that  it  had  not  been 
contended  that  they  were 
void. 

In  Ferrand  v.  Wilsany  4 
Hare,  876,  there  was  a  strict 
settlement  with  a  .  power  to 
cut  timber  till  some  person 
entitled  in  possession  to  an 
estate  tail  or  some  greater  es- 
tate should  attain  twenty-one, 
the  proceeds  to  be  applied  in 
payment  of  charges   (partly 


pre-existing  and  partly  created 
by  the  will),  and  the  balance  to 
be  invested  in  the  purchase  of 
lands  to  be  settled  to  the  uses 
of  the  will.  The  power  was 
held  bad  for  remoteness.  The 
trust  for  investing  in  land  ap- 
pears to  have  distingulahed 
this  case  from  Bacon  v.  Proc- 
tor^  Turn.  &  Bass.  81,  and 
Batemany.  HotchkmylO  Bear. 
426,  affirming  the  *yalidity  of 
a  trust  for  accumulation  to 
pay  charges  annexed  to  a  strict 
settlement,  on  the  ground  that 
the  tenant  in  tail  acquiring 
the  fee  may  determine  the 
trust  by  satisfying  the  charges. 
The  case  of  Scatisbrick  v. 
SkelmersdaU,  17  Sim.  187,  in 
which  a  trust  to  accumulate 
for  payment  of  debts  and 
legacies  was  held  to  be  invalid, 
seems  difficult  to  support  con- 
sistently with  the  cases  last 
referred  to.  See,  however,  1 
Jarm.Wills,  8rded.,  255,  where 
a  somewhat  narrower  view  ap- 
pears to  be  taken  of  the  opera- 
tion of  those  cases.  In  Briggt 
V.  Th$  Earl  of  Oxford,  1 
De  O.  M.  &.  O.  Z^Zy  where 
there  was  a  strict  settlement, 
with  a  power  to  trustees  eo 
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tenants  for  life  (if  they  come  into  possession)  to  pro- 
vide for  their  wives  and  younger  children.  Formerly 


long  as  there  should  be  any 
mortgage  upon  the  estates  to 
fell  timber  and  apply  the  pro- 
ceeds in  discharge  of  the 
incnmbrances ;  it  was  held 
that  the  power  was  not  to 
any  extent  inyalid  as  tending 
to  perpetuity.  The  decision 
could  not  hare  been  otherwise 
consistently  with  Bateman  y. 
Hoichhin^  and  was  rested  by 
one  of  the  Lords  Justices  on 
a  ground  substantially  similar 
to  that  taken  in  Bateman  y. 
Hoichkm,  namely,  that  the 
person  who  enjoyed  the  estate 
had  only  to  pay  off  the  in- 
cumbrance and  there  was  an 
end  of  it  It  may,  howeyer, 
perhaps,  be  collected  that  those 
learned  judges  considered  that 
the  cases  in  ayoidance  of  trusts 
engrafted  on  a  strict  settle- 
ment had  been  carried  too  far. 
Thus  Lord  Granworth  said, 
*'  If  the  law  be  not  that  a 
power  is  always  good  so  far  as 
perpetuity  is  concerned,  if  it  is 
capable  of  being  barred  by  a 
common  recoyery,  or  by  that 
which  is  now  equiyalent  to  a 
common  recoyery,  perhaps  it 
is  a  matter  of  regret  that  that 
is  not  the  state  of  the  law.    If 


there  are  any  exceptions  to 
that  rule,  I  think  they  haye 
created  more  embarrassment 
than  is  compensated  for  by 
any  benefit  which  they  have 
produced."  And  the  Lord 
Justice  Knight  Bruce,  after 
alluding  with  approbation  to 
the  obseryations  in  Mr.  Lewis's 
supplement  to  his  work  on 
Perpetuities,  said  that,  ''the 
circumstance  of  the  power  be- 
ing liable  to  destruction  by  the 
tenant  in  tail  is  of  itself  suffi- 
cient to  preclude  all  objection, 
at  least  to  a  power  of  this  de- 
scription, on  that  ground.^' 
The  doubt,  howeyer,  expressed 
in  a  former  part  of  this  note, 
whether  the  application  of  the 
suggested  test  would  saye 
an  indefinite  trust  for  accu- 
mulation, must  here  be  re- 
peated. 
Assuming  that  the  question  Validity  of 

J*  X  1    J    "I    1       trust  for  aocn- 

of  remoteness  is  excluded,  by  mulation  with 
the  trust  for  accumulation  be-  ™^®J!®^®®  ^.^ 

Thellusson  Act. 

ing  restricted,  as  it  should  be, 
to  the  minorities  of  persons 
taking  by  purchase,  it  would 
neyertheless.  seem  that  if  the 
authorities  {HaUyy.  Bannister, 
4  Mad.  275,  Ellis  y.  Maxwell, 
3    Beay.   595)  authorise  the 
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Periods  of  aocn- 
mutation  allowed 
by  ThelloBaon 
Act  not  cumu- 
lative. 


A 


it  was  common  to  give  power  to  appoint  lands  not 
exceeding  a  certain  yearly  value  by  way  of  jointure, 
but  the  power  in  modem  practice  is  in  general  to 
appoint  a  rentcliarge  or  rentcharges  not  exceeding 
a  certain  amount.  In  family  settlements  in  which 
life  estates  are  given  to  females,  powers  resembling 
the  corresponding  jointure  powers  are  usually  given 
to  them  to  appoint  rentcharges  for  life  to  husbands 
surviving  them.   A  power  to  charge  portions  (and  no 


inference  drawn  in  Bryan  t. 
Collms,  16  Beav.  17 — ^namely, 
that  the  power  given  by  the 
ThelloBson  Act  to  accomalate 
daring  the  minority  of  any 
person  who  if  of  age  would  be 
entitled  to  the  income,  does 
not  extend  to  the  minority  of 
a  child  unborn  at  the  time 
of  the  instrument  coming  into 
operation, — the  result  must  be 
that  the  trust  for  accumu- 
lation would  be  exposed  to 
failure  under  the  Act.  As  to 
the  real  bearing  of  those 
authorities,  however,  see  1 
Jarm.  Wills,  3rd  ed.,  pp.  284- 
286.  The  case  of  Wilson  v. 
Wilson,  1  Sim.  N.  S.  288,  in 
which  there  was  a  direction  in 
a  will  to  accumulate  for  twenty- 
one  years  absolute,  and  also 
during  minorities,  and  it  was 
held  that  the  latter  branch  of 
the  trust  failed,  on  the  ground 
that  the  periods  for  accumula- 


tion allowed  by  the  Act  are 
notcumulative  but  alternative, 
may  be  looked  upon  as  ad- 
verse to  the  construction  that 
the  minorities  during  which 
accumulation  is  permitted  are 
those  only  of  persons  bom  in 
the  testator's  lifetime  ;  as  the 
latter  branch  of  the  trust  ne- 
cessarily applied  only  to  the 
minorities  of  persons  bom  after 
the  testator's  death,  and  had 
this  been  sufiElcient  to  render 
the  accumulation  unlawful,  it 
would  have  been  unnecessary 
to  resort  to  the  reason  on 
which  the  case  was  decided. 
The  case  in  question  should 
be  borne  in  mind,  in  framing 
instraments,  as  an  anthority 
against  adopting  schemes  of 
disposition  which  wonld  in- 
volve accumulations  for  more 
than  one  of  the  terms  allowed 
by  the  Act. 
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doubt  by  parity  of  reason  a  jointuring  power)  is  not  a 
usual  power  within  the  meaning  of  a  trust  to  make 
a  settlement  with  usual  powers  (p). 

A  power  to  appoint  by  way  of  jointure  does  not,  ^ent\?StL 
it  appears,  render  the  appointment  a  bar  of  dower,  ^J^J^  °^ 
unless  so  expressed  (q),  but  if  the  appointment  be 
expressly  made  by  way  of  jointure,  there  seems 
ground  for  contending  that  these  words  would 
render  it  a  bar  of  dower  (r).  The  better  course 
seems  to  be  to  give  power  to  appoint  by  way  of 
jointure  either  in  bar  or  without  being  in  bar  of 
dower  and  freebench.  This  will  call  attention  to  the 
point  upon  the  exercise  of  the  power  and  lead  to  an 
express  declaration  one  way  or  the  other.  Under  the 
old  law  relative  to  dower,  the  course  of  expressly  ap- 
pointing the  jointure  in  bar  of  dower  would  almost 
invariably  have  been  followed ;  and  such  will  pro- 
bably continue  the  more  common  course,  though  in 
some  cases  it  may  be  thought  preferable  not  to  bar 
the  wife's  dower  by  her  jointure,  but  to  leave  her  in 
possession  of  that  provision,  so  far  as  her  husband 
may  not  think  fit  otherwise  to  deprive  her  of  it  (s). 

{p)  HiggmsanY.  Bamehyy2  (See,    also,    S.    C,    12    Eq. 

Sim.  &  Sta.  516  ;  The  Duke  230.) 
of  Bedford  t.  The  Marquess  of        {q)  See  Sagd.  Pow.,  8th  ed., 

Abercortiy  1  M.  &  C.  312  ;  and  707. 

see  HolmesdaU  y.  Westy  L.  R.  (r)  See  2  Chance,  Pow. 
3  Eq.  482,  4  E.  &  I.  Ap.  543,  [1995]. 
where,  howeyer  (on  the  appeal),  {s)  The  limitation  of  a  join- 
powers  of  jointuring  and  tnre  by  the  settlement  itself 
charging  portions  were  directed  is  in  general  expressed  to  be 
to  be  inserted,  an  intention  in  bar  of  dower  and  freebench, 
to  that  effect  being  gathered,  see  p.  311,  supra. 
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Liberal  con- 
utniciion  of 
power  of  joio' 
turing. 


The  power  is  eommonly  in  tenns  made  exerciseable 
either  before  or  after  marriage,  and  by  means  of  one 
or  more  rentcharges  {i.e.  in  the  way  of  a  single  exe- 
cution, or  by  means  of  repeated  executions)  in  favour 
of  the  same  wife,  and  in  favour  of  as  many  different 
wives  as  the  husband  shall  marry  (though  of  course 
only  capable  of  conferring  an  interest  taking  effect  in 
point  of  enjoyment  on  the  appointor's  widow) ;  but 
it  seems  that  these  provisions  are  not  strictly  neces- 
sary, as,  in  the  absence  of  restrictive  words,  the 
power  would  receive  a  liberal  construction  in  these 
respects  (t).  The  yearly  amount  specified  as  the  limit 
is  authorised  to  be  charged  without  deduction  except 
succession  duty,  an  exception  which  should  be  omitted 
where  the  settlor  of  the  estate  is  himself  the  only 
donee  of  the  power  (u).  Though  the  power  com- 
monly authorises  the  jointure  to  be  made  payable  at 
such  times  and  in  such  manner  as  the  appointor 
thinks  fit,  this  apparently  would  not  give  validity  to 
provisions  by  the  effect  of  which  the  estate  would 


What  authorises 
appointment 
of  clear  rent- 
charge. 


(0  See  Sugd.  Pow.  700, 
701,  2  Chance,  Pow.  181, 
197. 

(w)  See  p.  312,8npra.  There 
appears  no  donbt  that  a  power 
to  charge  with  a  rent  in  these 
or  any  equivalent  terms,  would 
enable  the  rent  to  be  ap- 
pointed free  from  participation 
in  the  burdens  of  the  land. 
See  supra,  p.  313,  note,  and 
Peachey,  Settlements,  397, 
there  referred  to.     Different 


considerations  apply  in  this 
respect  when  the  power  is  to 
appoint  a  clear  rentcharge,  and 
when  it  is  to  appoint  lands  of  a 
certain  clear  yearly  value  (for- 
merly a  usual  description  of 
jointuring  power).  See  2 
Chance,  Pow.  188  et  seq ; 
Sugd.  Pow.  706  et  seq.; 
Peachey,  Settlements,  397  et 
seq. ;  where  the  cases  are  ool* 
lected. 
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be  made  to  bear  more  than  the  intended  burden, 
as,  for  instance,  if  a  full  half-yearly  payment  were 
directed  to  be  made  earlier  than  half  a  year  from 
the  appointor's  death;  but  if  the  amount  of  the 
rent<jharge  were  less  than  the  authorised  maxi- 
mum, it  seems  that,  in  favour  of  the  intention, 
the  charge  in  respect  of  the  interval  up  to  the  first 
day  of  pa}niient  might  be  taken  as  of  greater 
amount  than  that  imposed  in  respect  of  the  sub- 
sequent period,  so  as  to  support  the  first  payment 
as  an  apportioned  part  of  a  rent  exceeding  the 
specified  amount  {x) ;  and  though  the  power  be  ex-  ^^"^^^ll^^ 
ceeded  the  appointment  of  a  jointure  will  in  general  ^  ^^^^' 
be  aided  in  equity,  so  as  to  prevail  so  far  as  may 
be  consistent  with  the  meaning  of  the  power  (y). 
Though  made  payable  on  specified  days,  the  join- 
ture would  now  be  apportionable  without  any  express 
provision  for  that  purpose  (2).  The  approved  forms  of  ^^^^^] 
the  jointuring  power  authorise  the  appointment  to 
the  jointress  of  powers  of  distress  and  entry  (a),  and, 
in  general,  an  appointment  to  trustees  for  a  term 
upon  trusts  for  better  securing  the  jointure.  As, 
however,  a  jointure  limited  by  the  settlement  may 
be   secured  by   giving   to   the  jointress,    or    her 

(or)  See  Purcell  v.  Purcell^  powers." 

2  Dru.  &  War.  217,  1  Con.  &  {z)  See     supra,     p.    811, 

Law.  871.  note  (y). 

{y)  See    2    Chance,  Pow.  (a)  As  to  the  powers  of  dis- 

[2891],  [2892],  and  cases  in  tress  and  entry  nsnally  an- 

notes ;     Sagd.  Pow.  ch.  XL  nexed    to   the  limitation  of 

*^  Of  eqnitable  relief  in  favonr  jointares,  see  supra,  pp.  814 

of    defective    executions    of  et  seq. 
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EeBtriction8 
where  power 
giyen  to  Buooee- 
si^e  tenant! 
for  life. 


Sffect  of  power 
to  jointure  when 
in  poMOMion. 


representatives,  power  to  limit  a  term,  instead  of 
by  the  actual  introduction  of  such  a  term  into 
the  settlement  (6),  so  the  power  to  jointure,  instead 
of  being  accompanied  by  a  power  for  the  donee 
to  appoint  a  term,  may  authorise  him  to  vest 
this  auxiliary  power  in  the  jointress  or  her  repre- 
sentatives. Where  the  power  of  jointuring  is  given 
to  successive  tenants  for  life,  it  is  in  terms  made 
subject,  as  regards  its  exercise  by  each  donee, 
to  the  uses  prior  to  the  estate  of  that  donee, 
and  the  clause  (as  used  in  this  collection),  pro- 
vides that  no  jointure  shall  attach  upon  the 
estate  or  be  payable  unless  the  appointor  or  his  issue 
come  into  possession,  and  the  amount  to  be  payable 
at  any  one  time  for  jointures  is  limited,  the  jointures 
being  entitled  to  priority  in  the  order  of  priority  of 
the  estates  of  the  persons  charging  them,  and  the 
excess  above  the  specified  amount  being  directed  to 
sink  into  the  estate  (c).  Though,  however,  the  pay- 
ment of  the  jointure  is  rightly  made  contingent  on 
the  appointor  coming  into  possession,  it  is  obviously 
inconvenient  that  the  donees  should  be  unable  to 
exercise  the  power  except  when  in  possession,  and 
(to  obviate  doubt)  they  should  be  expressly  authorised 


(If)  As  to  this  plan  for  ob- 
yiating  the  creation  of  a  term 
for  better  securing  the  join- 
ture, see  p.  819,  supra. 

(c)  Where  there  is  a  power 
for  female  tenants  for  life  to 
charge  with  rentcharges  for 
their  husbands,  as  well  as  a 


power  to  jointure,  the  limita- 
tion as  to  the  amount  of  the 
rentcharges,  and  the  direction 
as  to  their  relative  priorities, 
apply  to  the  collectiye  rent- 
charges  charged  under  the  two 
powers. 
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to  appoint  either  before  or  after  coming  into  pos- 
session; but  where  there  is  a  power  to  jointure 
when  in  possession,  a  covenant  to  jointure  binds 
the  estate  in  equity,  if  the  covenantor  come  into 
possession,  though  he  die  without  making  an  appoint- 
ment {d)y  and  such  a  covenant,  being  a  defective 
execution  of  the  power,  was  held  to  bind  the  estate 
where  the  covenantor  was  of  unsound  mind  during 
the  whole  time  that  he  was  in  possession,  so  that 
the  power  was  never  capable  of  being  formally 
executed  (e). 

The  power  to  charge  portions  in  a  mere  marriage  Power  to 

chftTgo  poriiona ; 

settlement,  where  its  office  is  to  enable  the  settlor  to 
provide  for  the  children  of  a  future  marriage,  of  course 
extends  to  all  the  children,  as,  with  reference  to  the 
estate,  the  eldest  son  of  a  future  marriage  wiU  in 
general  be  a  younger  child;  and  even  where  the  power 
of  charging  portions  is  given  to  successive  tenants 
for  life,  it  is  not  always  in  terms  restricted  to  the 
younger  children ;  and  the  power  may  (as  in  the 
forms  used  in  this  collection)  purport  to  authorise  the 
donee  to  confer  vested  interests  in  the  portions  at  any 
age.  It  is  conceived,  however,  that  from  the  character 
of  the  charge  an  appointment  could  only  be  made 
in  favour  of  a  younger  child,  and  the  authorities 

(d)  Jackson  y.  Jackson,  4     proYision  formerly  more  com- 
Bro.  C.  C.  462.  mon    than   it   is   now),    see 

(e)  Affleck  y.  Affleck,  8  Sol  Sngd.  Pow.,  8th  eA,  709 ;  2 
&  GiflF.  394.    As  to  powers  to  Chance,  Pow.  pp.  198  et  seq. ; 
jointure  where  the  amount  is  Brereton  y.  Barry,  10  Ir.  Ch. 
limited  according  to  the  por-  Rep.  376,  11  Jr.  Ch.  Rep.  97. 
tion  receiYed  with  the  wife  (a 
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as  to  who  are  capable  of  taking  portions  under  a 
trast  for  younger  children  (/)  probably  apply  also 
(with  more  or  less  of  force)  to  the  class  in  favour 
of  whom  a  power  of  charging  portions  may  be 
exercised;  and  as  to  the  time  at  which  the  estate 
may  be  charged,  it  has  been  seen  {g)  that  it  is 
contrary  to  the  nature  of  a  portion  that  it  should 
be  raiseable  before  the  child  is  of  an  age  to  want 
it.  These  incidents,  attaching  to  portions  charged 
upon  the  family  estate,  should  be  borne  in  mind 
upon  the  exercise  of  a  power  to  charge  with  por- 
tions, so  as  both  with  regard  to  the  class  for  whom 
portions  are  charged,  and  the  time  of  vesting,  to 
keep  within  the  principles  deducible  from  the  au- 
thorities. Though  the  power  to  charge  portions  do 
not  expressly  authorise  the  charge  of  interest,  yet  this 
is  implied,  as  a  power  to  charge  a  principal  sum  with 
—includes  power  an  immediate  security  includes  a  right  to  charge  the 
interest.  iutcrcst  Qi) ;  and  the  donee  of  the  power  may  charge 

interest  at  a  rate  exceeding  4  per  cent,  (i),  which  is 
the  rate  allowed  by  the  Court,  and  that  at  which  the 
portions  would  carry  interest  from  the  time  of  their 
being  payable  if  the  appointment  were  silent  about 
As  to  frame  of  interest  (i).  The  power,  when  properly  framed,  au- 
^^^^'  thorises  the  donee  to  provide  for  the  maintenance  and 


(/)  See  supra,  pp.  411  et 
seq. 

(g)  See  supra,  pp.  440  et 
seq. 

(A)  Sugd.  Pow.,  8th  ed., 
696,  referring  to  Lord  KiU 
murry  y.  Geery,  2  Salk.  538, 


and  other  cases. 

(t)  Lewis  V.  Freke,  2  Ves. 
JuD.  507 ;  see  Sugd.  Pow. 
697. 

{k)  Sugd.  Pow.  697  ;  see 
p.  451,  supra,  and  note 
thereto. 
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advancement  of  the  children  within  the  purview  of  the 
power^  and  to  charge  annual  sums  for  maintenance 
upon  the  estate,  and  to  appoint  a  term  for  raising 
the  portions  and  maintenance;  and  a  clause  Ls  usually 
annexed,  providing  that  though  the  power  be  fully 
exercised  in  favour  of  the  children  by  any  marriage, 
the  donee  may  again  exercise  it  in  favour  of  the  chil- 
dren of  a  subsequent  marriage,  to  the  extent  to  which 
it  does  not  eventually  take  effect  under  the  former 
exercise.  Where  powers  are  given  to  successive  Restrictions 
tenants  for  hfe,  the  power  as  to  each  tenant  for  life  ^r^m^snccea- 

•  1  i_  •      J    a.      j.T_  J*         "L •  Ti?     sive  tenants 

IS  made  subject  to  the  uses  preceding  his  own  life  ^r  ufe. 
estate,  and  (in  this  collection)  it  is  provided  that 
portions  shall  not  attach  upon  the  estate  or  be  pay* 
able  unless  the  appointor  or  his  issue  come  into  pos- 
feession,  and  the  total  amount  to  be  ultimately  pay- 
able (Z)for  portions  is  limited,  the  portions  having  pri- 
ority according  to  the  order  of  priority  of  the  estates 
of  the  persons  charging  them.  Upon  a  settlement 
which  contained  successive  limitations  of  life  estates 
with  immediate  remainders  to  the  sons  of  the  tenants 
for  life  successively  in  tail,  and  (as  the  first  limitation) 
a  term  of  which  the  trusts  were  to  raise  15,000Z.  for 
the  younger  children  of  each  tenant  for  life  upon  his 

(Q  ThiB  of  conrse  is  a  dif-  The  limit   is  to   the  actual 

ferent  thing  from  the  amount  burden  upon  the  estate.    As 

charged,  as   it  may  happen  to  the  frame  of  a  power  to 

(as  in  the  case  of  a  donee  of  charge  portions  in  an  execu- 

the  power  exercising  it  apon  tory  settlement,  see  HolrMs- 

his  marriage,  bnt  having  no  daU  y.  Weat^  L.  R.  4  E.  <&  I. 

children)  that  portions  charged  App.  543  ;  and  see  also  8,  G. 

are  not  in  the  event  payable.  12  Eq.  280. 
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Priority  ae 
between  join- 
ture and 
portloni. 


Afl  tocliai:ge 
of  portions  to 
prejudice  of 
mortgagee* 


death,  the  Court  was  at  first  inclined  to  hold  that 
upon  the  death  of  a  puisne  tenant  for  life,  his  children 
were  entitled  to  have  the  sum  raised,  though  a  prior 
tenant  for  life  was  still  living;  but  a  contrary  decision 
was  come  to,  partly  by  reason  of  the  settlement  con- 
taining a  power  to  charge  portions,  with  a  proviso 
that  the  lands  should  not  under  any  of  the  trusts  or 
powers  of  the  settlement  be  liable  to  the  payment  of 
more  than  20,000Z.  for  the  portions  of  younger 
children  (m). 

From  the  nature  of  a  jointure  it  takes  effect  imme- 


(m)  Latvian  y.  Stoet&nham, 
18  Beay.  98,  afiirmed  on  ap* 
peal ;  Bee  LatoionY.  Campion^ 
18  Beay.  87.  A  power  in  a 
marriage  settlement  for  the 
settlor  dtiring  his  life  by  deed 
to  charge  the  settled  lands 
with  Slims  of  money  for  the 
better  adyancement  in  the 
world  and  preferment  in  mar- 
riage of  his  children  by  a 
former  marriage,  was  held  to 
authorise  the  charge  of  speci- 
fied sums  raiseable  after  his 
death  for  the  seyeral  children 
by  name,  so  that  on  the  death 
of  two  of  the  children  intestate 
in  the  settlor's  lifetime,  their 
portions  deyolyed  on  him  and 
passed  by  his  will ;  Etcketts  y. 
Lqfius,  4  Ton.  &  CoL  519.  A 
tenant  for  life  with  power  to 
charge  portions  haying  mort- 
gaged his  life  estate  and  cove- 


nanted not  to  exercise  the 
power,  it  was  held  that  he 
could  not  afterwards  charge 
the  estate  with  portions  to  the 
prejudice  of  his  mortgagees ; 
ffurst  y.  JBurst,  16  Beay.  372. 
The  reporter  states  in  a  note 
(p.  377)  that  the  appointees 
intended  to  appeal,  but  an 
arrangement  was  come  to. 
The  authorities  appear  to  sup- 
port the  decision ;  see,  besides 
those  cited,  Biehley  y.  OuMt^ 
1  Rubs.  &  Myl.  440 ;  West  v. 
Bemey,  id.  481.  In  Sw0  t. 
LesUe,  2  Hem.  &  MiL  68,  a 
charge  by  will  of  portions 
purporting  to  be  made  under  a 
power  which  in  the  eyent  did 
not  arise,  was  held  to  operate 
as  a  charge  upon  the  reyrar- 
sion  in  the  estates  which  had 
deyolyed  upon  the  testator. 
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diately  on  the  husband's  death,80  that  when  a  powerto 
jointure  is  exercised,  the  estates  in  the  settlement  are 
superseded  so  far  as  to  let  in  that  of  the  jointress  (n) ; 
and  where  a  marriage  settlement  limited  a  term 
upon  trust  for  raising  portions  for  the  younger  children 
of  the  marriage,  and  gave  power  to  jointure  a  future 
wife,  in  exercise  whereof  the  donee  upon  his  second 
marriage  made  a  jointure  and  limited  a  term  to 
trustees  for  better  securing  that  jointure,  it  was  held 
that  the  jointure  term  took  precedence  of  the  portions 
term,  so  that,  after  the  husband's  death,  the  trustee 
of  the  former  was  entitled  as  immediate  reversioner 
to  sue  a  lessee  for  rent  in  aixear  (o).  This  principle, 
however,  does  not  apply  so  as  to  give  the  jointress 
priority  as  between  concurrent  charges,  when  the 
estate  is  deficient;  the  rule  in  that  case  being 
equality  of  abatement  unless  priority  is  expressly 
given  (p). 

The  clauses  distributive  of  the  beneficial  interest  in  f<^^f^  of 

leMing. 

the  estate  among  the  successive  takers  are,  as  already 
noticed  {q)^  followed  by  those  which  confer  the  requi- 
site powers  for  the  due  management  of  the  estate,  of 


(n)  See  Sngd.  Pow.,  8th 
ed.,  pp.  484  et  seq.,  citing 
Sandys  y.  Sandys,  1  P.  Wm& 
706,  Carter  t.  Carter^  Mosely, 
365,  Eall  y.  Carler,  2  Atk. 
354,  Reynolds  y.  Meyrich,  1 
Ed.  48,  Churchman  y.  Harvey, 
Amb.  839  ;  2  Chance,  Pow. 
pp.  14  et  seq. 

{o)  Bailey  y.  Tennant,  11 
Ezch.  776.  It  is  not  easy  from 


the  report  to  nnderstand  the 
precise  order  of  the  limitations 
of  the  settlement,  bnt  the 
decision  appears  to  haye  pro« 
ceeded  on  the  general  prin* 
ciple. 

0?)  See  Coore  y-  Todd,  28 
Beay.  92,  aff.  on  app.  7  De  0# 
M.  &  G.  520. 

(j)  P.  274,  snpnk 
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When  powers 
to  grant  build- 
ing and  mining 
leases  should 
be  inserted. 


which  the  powers  of  leasing  usually  come  first  in  the 
order  of  the  settlement  (r).  Besides  the  power  of  grant- 
ing occupation  leases  for  twenty-one  years,  powers  of 
granting  building  and  repairing,  and  mining  leases 
are  given  if  suitable  to  the  nature  of  the  property  (s). 
These  powers  are  commonly  made  exercisable  by  the 
tenant  for  life  when  entitled  to  the  possession  or  to 
the  rents  and  profits,  and  by  the  trustees  of  the  settle- 
ment during  the  minority  of  the  persons  in  posses- 


(r)  TrosteeB  cannot  in  ge- 
neral grant  leases  without  ex- 
press aathority,  unless  the 
purposes  of  the  trust  require 
that  they  should  have  the 
power.  The  case  of  Nayhr 
y.  AmiU,  1  Buss.  &  M.  501, 
in  which  a  lease  for  ten  years 
granted  by  trustees  of  a  will 
without  any  express  power 
was  upheld,  has  been  disap- 
proved of,  if  not  overruled  ; 
see  Wood  v.  PaiiMony  10  Beav. 
541,  544  ;  In  re  Shatv*8  truslSf 
L.  B.  12  Eq.  124.  As  to  the 
power  of  tenants  for  life  and 
in  tail  to  grant  leases,  see 
the  Settled  Estates  Act  (19  & 
20  Vict  c.  120),  ss.  82,  88  ; 
1  Wm.  IV.  c.  65.  s.  17,  infra. 

(«)  As  most  settlements 
contemplate  the  possibility  of 
their  operating,  not  only  on 
the  lands  originally  settled, 
but  on  'others  which  may  be 
acquired  through  the  operation 


of  the  power  of  sale  and  ex- 
change, and  sometimes,  also, 
by  other  means,  the  circum- 
stance that  (for  example)  there 
are  believed  to  be  no  mines 
under  the  estate,  is  not  neces- 
sarily conclusive  against  the 
insertion  of  a  power  to  grant 
mining  leases.  With  respect 
to  building  leases  there  will  be 
even  a  greater  latitude,  owing 
to  the  rapidity  with  which  sites 
change  their  character  in  this 
respect.  As  to  this  point  re- 
ference may  be  made  to  Sir  T. 
M.  Wilson'scase,  of  which  there 
is  an  interesting  account  in 
Mr.  Brickdale's  edition  of  the 
Settled  Estates  Act^  notes,  pp. 
44  et  seq.  Still  these  powers 
should  not  be  inserted  at  ran- 
dom, but  upon  the  question  of 
inserting  them,  regard  should 
be  had  to  the  character  of  the 
property  and  of  the  neighbonr- 
hood. 
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sion  (t).    The  most  accurate  mode  of  conferring  the 
power  is  to  authorise  the  donee  to  appoint  by  way  of 


(0  *As  to  the  effect  of  in- 
cumbrances and  alienations  by 
the    tenant  for    life  on    his 
powers  of  granting  leases,  as 
well  as  on  the  exercise  of  his 
other  powers,  see  Sugd.  Pow., 
8th  ed.,  pp.   57  et  seq.  (re- 
ferring to  Ren  V.  Bulkeley, 
Dongl.  292 ;  Long  v.  Ranhin^ 
Sagd.  Pow.  app.  895  ;  Tyrrell 
V.  Marshy  8  Bing.  31  ;  Davka 
T.  Bush,  McClel;  &  Yo.  58 ; 
WalmesUy    v.     Butterwarth, 
Sugd.  Pow.  62) ;  Sugd.  Prop. 
Ho.  Lords,  pp.  520  et  seq. ;  2 
Chance,  Pow.  pp.  595—605 ;  5 
Sweet's  Jarm.  Conv.  pp.  162 — 
172 ;  Lead.  Cas.Cony.  notes  to 
Edwards  v.  Slater^  2nd    ed. 
321 ;  Dart,  4th  ed.,  p.  68  and 
notes ;  Eisdell  v.  Hammersbyy 
31    Beav.    255;  Simpson    v. 
Bathurstj  L.   R.,   5  Ch.  Ap. 
193  ;  Alexander  y.  Mills,  L. 
R.,  6  Ch.  Ap.  124.  Mr.  Dart 
refers  to  the  Succession  Duty 
Act  1853,  s.  42,  as  to  charges 
created  by  the  Act  not  affect- 
ing powers  of  sale,  exchange, 
or  partition.      See,  also,  the 
Settled  Estates  Act  1856  (19 
&   20    Vict.   c.  120),   s.  41, 
which  enacts  that  for  the  pur- 
poses of  that  Act,  "  a  person 


shall  be  deemed  to  be  entitled 
to  the  possession  or  to  the 
receipt  of  the  rents  and  profits 
of  estates,  although  his  estate 

• 

may  be  charged  or  incumbered 
either  by  himself  or  by  the 
settlor,  or  otherwise  howso- 
ever, to  any  extent ;  but  the 
estates  or  interests  of  the 
parties  entitled  to  any  such 
charge  or  incumbrance  shall 
not  be  affected  by  the  acts  of 
the  person  entitled  to  the  pos- 
session or  to  the  receipt  of  the 
rents  and  profits  as  aforesaid, 
unless  they  shall  concur  there- 
in." And  see  the  Act  of  23  & 
24  Vict.  c.  145  (giving  usual 
powers  to  trustees,  mortgagees, 
and  others),  s.  31,  enacting  to 
the  like  effect  with  reference 
to  the  purposes  of  that  Act. 
Where  by  the  settlement,  or 
by  meansof  derivative  appoint- 
ments, the  subsisting  life  es- 
tate is  preceded  by  a  term  or 
terms  the  trusts  of  which  do 
not  exhaust  the  beneficial  inte- 
rest (so  that  there  is  an  ulti- 
mate trust,  either  expressed, 
as  is  commonly  the  case,  or 
implied,  for  the  reversioner), 
the  tenant  for  life  entitled  sub- 
ject to  the  term  or  teiTns  is 


♦  Bflfect  of  in- 
cumbrances of 
tenant  for  life 
on  powers. 


"Who  answers 
description  of 
**  entitled  to 
the  posscssiion 
or  the  receipt 
of  the  reutB 
and  profits.** 
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lease,  and  when  the  power  is  exercised,  the  term,  as 


not  only  in  cases  within  the 
Acts  aboYC  referred  to,  bnt 
also  in  other  cases,  treated  as 
entitled  to  the  possession  or 
the  receipt  of  the  rents  and 
profits  for  the  purpose  of  exer- 
cising or  consenting  to  the 
exercise  of  powers  (see  in  con- 
nection with  this  point  Sir 
John  BomUli/a  judgment  in 
Wolhy  Y.  JenkmSy  23  Beav. 
60,  in  which  he  says,  "  Who 
are  th^  persons  whose  consents 
to  exercise  [the  power]  are 
necessary  ?  The  settlement 
says  they  most  be  persons  for 
the  time  being  entitled  to  the 
receipt  of  the  annual  rents 
♦  Practice  of  not  and  profits  of  the  heredita- 

oonfining  leasing 

ments  settled.  Thts  means 
the  persons  Imefidally  so  en- 
titled^  and  excludes  mere  trtis- 
tees  ") ;  but  the  termor  would 
be  immediate  reversioner  so 
far  as  regards  a  lease  granted 
by  the  tenant  for  life  under 
such  a  power,  and  in  that 
character  would  be  legally 
entitled  to  the  rent,  the  tenant 
for  life  being  regarded  at  law 
as  a  stranger  during  the  cur- 
rency of  an  intervening  term 
(see  Yellowly  v.  Gower^  11 
Exch.  291,  292).  These  oppo- 
site views  as  to  the  situation 


powera  with 
reference  to 
rule  against 
perpetuities. 


of  the  tenant  for  life,  accord- 
ing as  attention  is  directed  to 
the  substantial  or  to  the  tech- 
nical ownership  of  the  estate, 
are  alluded  to  in  the  following 
observations  from  the  judg- 
ment of  Vice-Chancellor  Wood 
in  Lord  Scarsdale  v.  Gurzon^  1 
Johns.  <&  Hem.  66.  '<  Possibly 
the  expression  used  [the  per- 
son seised  of  or  entitled  to  the 
actual  freehold]  may  have  been 
preferred  to  the  phrase  Hhe 
person  entitled  to  the  receipt 
of  the  rents,'  because  (he  irus- 
tees  might  in  certain  cases 
become  so  entitled  tinder  the 
jointuring  and  other  clauses.** 

*  In  a  marriage  settlement 
in  which  the  limitations  do  not 
extend  beyond  the  issue  of  the 
marriage,  the  powers  of  leasing 
are  in  general  given  to  the 
husband  during  his  life,  and 
after  his  death  to  the  trustees 
during  the  minority  of  any  son 
who,  if  of  age,  would  be  entitled 
to  the  possession.  Where,  how- 
ever, the  limitations  take  a 
larger  range,  these  powers  are 
commonly  given  to  every 
tenant  for  life  (sometimes  ex- 
tended also  to  tenants  in  tail ; 
see  a  form  of  this  description 
in  Hayes  &  Jarm.  Wills,  7th 
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in  other  cases  of  appointment,  takes  effect  as  if  it  had 


ed.  388)  when  in  possession, 
and  to  the  trustees  daring  the 
minority  of  any  person  who,  if 
of  age,  would  be  entitled  to 
the  possession,  the  exercise  of 
the  power  not  being  expressly 
confined  within  the  limits  of 
the  rule  against  perpetuities. 
The  cases  on  indefinite  powers 
of  sale  (hereafter  referred  to) 
render  it  certain  that  the 
power,  though  not  limited,  is 
good  throughout  the  duration 
of  the  settlement ;  but  the  pre« 
caution  of  expressly  confining- 
the  power  within  the  limits  of 
the  rule  against  perpetuities, 
though  not  adopted  with  re- 
gard to  powers  of  leasing,  has 
been  admitted  into  practice 
with  regard  to  powers  of  sale, 
which  are  within  the  protec- 
tion of  the  same  principles, 
and  upon  which  the  cases 
establishing  the  validity  of 
indefinite  powers  have  arisen. 
This  somewhat  anomalous 
practice  (which  has  been  ad- 
hered to  in  this  collection) 
appears  to  owe  its  origin  to 
the  power  of  sale  having  been 
modified,  when  the  question 
of  the  validity  of  an  indefinite 
power  continued  to  be  re- 
garded as  doubtful,  while  the 


powers  of  leasing  have  in  this 
respect  retained  their  antece- 
dent frame. 

In  Floyer  v.  Bankss,  L.  E.  Ae  to  validity 

of  indefinite 

8  Eq.  115,  where  the  trustees  power  to  enter 
of  a  term  of  500  years,  which  ^^^^ 
preceded  a  series  of  limitations  nties. 
for  life  and  in  tail,  were  em- 
powered  to  enter  into  posses- 
sion and  manage  the  estates 
during  the  minority  of  any 
tenant  for  life  or  in  tail,  an 
opinion  was  expressed  by  Lord 
Eomillyy  M.  R.  (though  it  was 
unnecessary  to  decide  the 
point,  and  no  argument  was 
beard  in  support  of  the  va- 
lidity of  the  power),  that  the 
power  was  altogether  void  for 
remoteness.  The  trust  was 
probably  the  ordinary  trust 
for  management  during  mi- 
norities and  for  accumulation 
of  surplus  rents,  in  which  case 
it  came  within  the  principle 
of  the  authorities  (which 
were  cited  in  argument,  and 
which  are  discussed,  supra, 
p.  465  note),  relating  to  in- 
definite trusts  for  accumula- 
tion, which  have  been  held  to 
be  incapable  of  being  sup- 
ported even  within  the  limits 
allowed  by  the  rule  against 

perpetuities    (see    supra,    p. 
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annexed  to  exer- 
cise of  lea&ing 
powers. 


Reservation  of 
rent  upon 
appointment 
so  as  to  enure 
to  remainder- 
men. 


been  originally  limited  by  the  settlement  (u),  and  the 
right  to  the  rent  follows  the  successive  limitations  of 
the  settlement  (x).  The  powers  of  leasing  commonly 
extend  to  all  or  any  part  of  the  property,  though  not 
unfrequently  the  mansion-house,  gardens,  and  park 
are  excepted  out  of  the  powers ;  and  sometimes  they 
form  the  subject  of  a  special  leasing  power  for  a  short 
term  only,  as  three  or  seven  years  (y).  The  ordinary 
power  as  to  occupation  and  agricultural  leases  enables 
them  to  be  granted  for  terms  not  exceeding  twenty- 


466,  note);  though  if  the 
point  were  not  settled  by 
authority,  but  could  be 
decided  on  principle,  it  may 
be  thought  the  sounder 
course  that  the  power  should 
have  been  upheld  so  far  as  it 
fell  within  the  legal  limits, 
and  treated  as  void  so  far  only 
as  it  transgressed  those  limits. 

(t/^  See  WhitlocJc^s  case^  8 
Rep.  69,  71 ;  per  Lord  Mdoriy 
C,  in  Maundrell  v.  Maun- 
drell,  10  Ves.  256. 

(x)  The  question  whether 
upon  an  appointment  by  way 
of  lease  under  a  power  the 
rent  could  be  reserved  so  as  to 
enure  to  the  remaindermen, 
was  determined  in  the  affirma- 
tive in  Harcourt  v.  Pole^  1 
And.  273.  See  Butl.  Co.  Litt. 
214  a,  note  (1).  This  may  be 
accomplished  by  the  reserva- 
tion of  the  rent  to  the  lessor 


and  his  heirs,  or  to  the  lessor 
and  every  person  to  whom  the 
reversion  shall  appertain  dur- 
ing the  term,  in  either  of  which 
cases  the  law  will  distribute 
the  rent  to  the  persons  taking 
under  the  limitation^ ;  but,  as 
laid  down  in  Whitlock's  case, 
"  the  most  clear  and  sure  way 
is  to  reserve  rent  yearly  during 
the  term,  and  leave  the  law  to 
make  the  distribution,  without 
an  express  reservation  to  any 
person."  .  This  rule,  of  reserv- 
ing  the  rent  during  the  term, 
without  specifying  to  whom  it 
is  reserved,  should  be  invari- 
ably followed  in  framing  leases 
under  powers. 

(y)  The  general  leasing 
power  given  by  the  32nd  sec- 
tion of  the  Settled  Estates 
Act  excepts  the  principal  man- 
sion-house and  its  demesnes. 
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one  years,  and  according  to  the  form  used  in  this 
collection  the  term  may  be  absolute  or  determinable 
at  the  option  of  either  party  or  of  one  party  only, 
which  however,  it  appears,  is  no  more  than  would  be 
implied  from  the  power  to  grant  leases  for  twenty-one 
years  (2).  The  power  (as  to  leases  in  general)  is 
required  to  be  exercised  by  deed  (a) ;  and  any  ques- 
tion as  to  what  constitutes  a  lease  in  possession  is 
avoided,  and  a  convenient  latitude  as  to  the  com- 
mencement of  the  lease  is  obtained,  by  prescribing 
that  the  lease  is  to  take  effect  in  possession  or  within 
six  calendar  months  after  the  date  of  the  appoint- 
ment (6).     The  conditions  usually  imposed  on  the 


(2)  See  Edwards  v.  Milbank, 
4  Drew.  606  (where  the  lessee 
only  had  the  option  of  deter- 
mlniDg),  decided  in  accordance 
with  Lord  SI.  Leonards'  opinion 
(in  Muskerry  v.  Chinn&n/y  LI. 
&  Goo.  temp.  Sugd.  185  ;  see 
2  Sugd.  Pow.,  8th  ed.,  741, 
742),  and  in  opposition  to 
Lord  Manmrs's  dictum  in 
Lowe  V.  Sivifiy  2  Ball  &  Beat. 
536,  and  the  decision  of  the 
Court  of  King's  Bench  in  Ire- 
land in  Jack  v.  Creed,  2  Huds. 
&  Bro.  128.  The  validity  of 
a  lease  where  the  lessor  only 
bad  the  option  of  determining 
was  decided  in  Ths  Earl  of 
Cardigan  7.  Montague^  Sugd. 
Pow.,  App.  p.  918. 

(a)  The  practice  of  requiring 


deeds  exercising  powers  to  be 
attested  by  two  witnesses  has 
become  obsolete.  See  supra, 
p.  161,  and  note  (g\  referring 
to  Lord  St.  Leonards'  Act, 
22  &  23  Vict.  c.  35,  s.  12.  It 
is  suggested  (as  a  question  of 
mere  curiosity)  whether  since 
8  &  9  Vict.  c.  106,  8.  8^  under 
a  power  not  requinng  a  deed, 
an  appointment  by  way  of 
lease  could  be  made  by  writing 
not  under  seal. 
(^)  Under  a  power  to  lease  When  lease 

.  1         XI      •  •       1  must  be  in 

notexpresslyauthorismgleases  possessiou. 
to  commence  at  a  future  day, 
the  leases  must  be  granted  in 
possession  (Sugd.  Pow.  749  efc 
seq. ;  2  Chance,  Pow.  [2177] 
et  seq.) ;  and  this  rule  of  course 
applies  (i  foriiari  where  the 
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exercise  of  the  power  are,  that  the  best  rent  shall  be 
reserved  without  taking  anything  in  the  nature  of  a 
fine  or  premium,  that  the  lease  shall  contain  a  con- 
dition of  re-entry  for  nonpayment  of  the  rent  within 
a  specified  time,  and  that  the  lessee  execute  a  counter- 


What  will  be 
consiraed  as 
lease  in 
pcssession. 


As  to  lease  to 


power  is  expressly  to  lease  in 
possession  (Sngd.  Pow.  752 
et  seq.).  A  lease  to  hold 
"Jrom  henceforth/*  "from  the 
making,**  "from  the  time  of 
the  delivery  of  the  indentures," 
or  "  from  the  sealing  and  deli- 
yeiy  of  the  deed,"  is  a  lease  in 
possession  and  not  in  fuhirOj 
and  it  shall  begin  from  the  de- 
lirery  where  no  time  is  men- 
tioned (Sngd.  Pow,  760,  re- 
ferring to  Clayton's  case,  5  Rep. 
1 ;  Co.  Litt  46  b);  and  "from 
hold  "  from  ibe  the  date  **  has  the  same  effect, 
date."  thongh  Lord  Coke  held  other- 

wise (ibid.).  It  had,  however, 
been  determined  by  a  scries  of 
authorities  that  in  a  lease  to 
hold  "from  the  day  of  the 
date,"  the  word  "from"  ex- 
cluded the  day  of  the  date  so 
as  to  make  the  lease  commence 
infuturOj  but  this  doctrine  was 
overruled  in  Pugh  v.  The  Duke 
of  Leeds,  2  Cowp.  714,  in  which 
the  judgment  of  the  Court 
was  delivered  by  Lord  Mans- 
field. It  was  considered  that 
the  word  "from"  might  be 
either  inclusive  or  exclusive, 


and  must  have  been  used  by 
the  parties  in  that  sense  which 
made  their  deed  effectual ;  and 
the  lease,  which  was  under  a 
power  to  lease  in  possession, 
was  supported.  From  the 
grounds  of  the  decision  it  may 
not  be  clear  that  a  lease  from 
the  day  of  the  date  operates 
inprctseniiy  where  the  lessor  can 
grant  a  valid  lease  commencing 
infuiuro.  Beference  may  here 
be  made  to  Achland  v.  Lutky, 
9  Ad.  &  EL  879,  in  which  it 
was  said  (p.  894),  "The  general 
understanding  is  that  terms 
for  years  last  during  the  whole 
anniyersary  of  the  day  from 
which  they  are  granted.  In- 
deed, if  this  were  otherwise, 
the  last  day,  on  which  rent  is 
almost  uniformly  made  pay- 
able, would  be  posterior  to  the 
lease."  And  as  to  construing 
the  initial  day  inclusively  or  (as 
usual  in  recent  times)  exclu- 
sively, see  Lester  y.  Oarland^ 
15  Yes.  248 ;  Russell  y.  Led- 
sam,  14  M.  &  W.  574 ;  Williams 
y.  Nash,  28  Beav.  93. 
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part  and  thereby  covenant  for  the  payment  of  the 
rent;  and  it  is  common  to  require  (except  in  the  case 
of  powers  to  lease  unopened  mines  or  otherwise  au- 
thorising waste)  that  the  lessee  be  not  made  dis- 
punishable for  waste.  The  statutes  granting  relief 
against  defects  in  leases  made  under  powers  (c),  and 
giving  powers  to  lease  to  the  tenant  in  possession  (as 
to  ordinary  occupation  leases),  and  to  the  Court  of 
Chancery  or  its  nominees  upon  the  application  of  the 
tenant  in  possession  (as  to  leases  of  all  kinds)  (cZ), 
materially  affect  the  question  of  the  validity  of  leases 
by  limited  owners,  and  the  extent  of  dominion  capable 
of  being  exercised  over  a  settled  estate  in  the  absence 
of  special  powers.  It  appears  to  be  the  most  con- 
venient course  first  to  notice  some  of  the  leading 
points  upon  leases  under  powers  (whether  bearing 
upon  the  general  frame  of  such  leases,  or  connected 
with  the  special  character  of  the  lease  as  belonging 
to  the  class  of  occupation,  building  or  repairing,  or 
mining  leases),  and  then  to  state  the  substance  of 
the  modem  statutory  provisions. 

The  direction  that  the  best  yearly  (e)  rent  be  re-  Keservatioii  of 
served  (the  paramount  importance  of  which  is  obvious) 


(e)  12&13  Victc.  26;  13 
Vict.  c.  17. 

{d)  19  &  20  Vict.  0.  120 
(the  Settled  Estates  Act),  bs. 
2—10,  16,  32,  33  ;  and  the 
Amendment  Acts,  21  &  22 
Vict.  c.  77,  SB.  2,  4,  8  ;  27  & 
28  Vict.  c.  45,  SB.  1,  2. 

(fi)  It  may  probably  be  as- 


sumed that  where  not  expressly 
or  by  inference  authorised,  a 
lease  at  an  nndervalne  would 
in  general  be  void,  as  being 
against  the  intent  of  the  power, 
though  the  reservation  of  the 
best  rent  were  not  in  terms  At  what  in- 
required.  A  rent  is  of  course  ^ly  l^'^rved. 
not  the  less  a  yearly  rent  for 
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does  not  of  course  mean  that  the  largest  offer  must 
necessarily  be  accepted  without  reference  to  the  sol- 
vency and  eligibility  of  the  tenant.  The  criterion,  as 
laid  down  by  Lord  JSldon,  is  that  "  reasonable  care 
and  diligence  be  exerted  to  get  such  rent,  as,  care 
and  diligence  being  exerted,  circumstances  mark  out 
as  the  rent  likely  to  be  obtained  "  (f) ;  and  the  ques- 
tion whether  the  best  rent  is  reserved  is  one  to  be 


being  reserved  half-yearly  or 
quarterly  (see  Sugd.  Pow. 
793),  and  the  requirement  that 
the  accostomed  rent  shall  be 
reserved  yearly  is  satisfied  by 
the  reservation  of  the  rent 
half-yearly  on  the  acenstomed 
days  {Doe  v.  Wilson,  5  Bam. 
&  Aid.  363 ;  Fryer  v.  Coombs, 
11  Ad.  &  El.  403) ;  but  where 
the  accustomed  rent  was  re- 
quired to  be  reserved,  it  was 
considered  doubtful  whether  a 
quarterly  could  be  substituted 
for  a  half-yearly  reservation 
{Doe  V.  Lock,  2  Ad.  &  El.  705, 
736  et  seq.,  where  the  autho- 
rities are  reviewed) ;  and  where 
the  power  required  that  the 
best  rent  should  be  reserved  by 
half-yearly  payments,a  lease  re- 
serving the  rents  at  the  Feasts 
of  St.  Philip  and  St.  Jumes 
(1st  May),  and  St.  Michael 
(29th  Sept.),  was  held  void  by 
reason  of  the  inequality  of  the 
intervals  between  the  payments 


(151  and  214  days),  which 
might  have  been  injurious  to 
the  remainderman  {Doe  v. 
if(0r«6, 2  Cr.  &  Mee.  247).  See, 
also,  2  Chance,  Pow.  320  et 
seq.  &  Suppl.  86,  87. 

(/)  See  Sugd.  Pow.  786  ; 
Doe  V.  RadcUffe,  10  East,  278; 
Dyas  V.  Cruise,  2  Jo.  &  Lat. 
460, 482  et  seq.  The  question 
what  collateral  stipulations  are 
compatible  with  the  reservation 
of  the  best  rent  is  considered 
in  Sugd.  Pow.  779  et  seq. 
Of  course  the  requirement  as 
to  the  best  rent  must  be  taken 
in  connection  with  the  nature 
of  the  power,  so«.that  on  a 
building  or  mining  lease  the 
expenditure  of  the  lessee  will 
be  taken  into  account.  The 
power  usually  requires  the  best 
rent  that  can  be  "reasonably" 
gotten,  but  this  word  does  not 
alter  the  construction  of  the 
power  (Sugd.  Pow.  779,  refer- 
ring to  2  Brod.  &  Bing.  614). 


SETTLEMENTS. 


4S9 


decided  by  a  jury.  Lord  St.  Leonards  observes  "that 
the  word  rent  in  powers  of  leasing  is  with  great  pro- 
priety construed  to  mean  not  money  merely,  but  any 
return  or  equivalent  adapted  to  the  nature  of  the 
subject  demised  :  therefore,  upon  a  lease  of  mines,  a 
due  proportion  of  the  produce  may  be  reserved  as  a 
render  in  lieu  of  money,  although  the  power  requires 
a  '  rent '  generally  to  be  reserved ''  {g) ;  and  it  would 
appear  that,  upon  the  same  principle,  a  corn  or  other 
produce  rent,  answering  the  description  of  the  best 
rent,  might  be  reserved  instead  of  a  money  rent ;  but 
this  view  should  be  acted  on  with  caution,  if  from  the 
general  frame  of  the  power  a  money  rent  appears  to 
be  in  contemplation.  Where  the  best  rent  is  required, 
it  must  be  reserved  not  only  to  the  remainderman, 
but  also  to  the  lessor  himself  (h).  Hence  to  meet  the 
ordinary  requirements  of  persons  taking  building 
leases,  that  they  may  not  have  to  pay  rent,  until  they 


ig)  2  Sngd.  Pow.,  8th  ed., 
791,  refening  to  Campbell  y. 
Leach,  Ambl.  740 ;  BassetVs 
case,  cited  id.  748.  *In  the 
form  of  powers  to  grant  mining 
leases  in  this  collection,  the 
donee  is  required  to  reserve 
"  the  best  rents,  tolls,  duties, 
royalties  or  reservations  by  the 
acre,  the  ton,  or  otherwise," 
without  taking  a  fine  or  pre- 
mimn,  but  as  the  reservation 
of  a  rent  varying  with  the 
acreage  worked,  or  with  the 
mineral  extracted,  has  an 
obyious  tendency  to  lead  to  a 


diminishing  rent  as  the  mine 
approaches  to  exhaustion,  a 
proviso   is    added  that  such 
reservations  are  not  to  be  taken  ♦Qualification 
to  be  in  the  nature  of  a  fine  or  ^  *®  ^^  _, 

vation  of  best 
premium,  though  their  effect    rents  in  mining 

may  eventually  be  disadvan- 
tageous to  the  remainderman. 
(h)  Sugd.  Pow.  786,  refer- 
ring  to  Mountjo'ifa  case,  5  Rep. 
6,  and  1  Burr.  121.  The 
Settled  Estates  Act  (19  &  20 
Vict»  c.  120),  s.  2,  authorises 
the  grant  of  leases  at  the  best 
rent,  either  uniform  or  not,  and 
without  fine. 


490 


SETTLEMENTS. 


As  to  time  of 
payment  of  first 
half-year's  rent. 


are  able  to  turn  the  property  to  profitable  account, 
the  power  to  grant  building  leases  should  provide  that 
a  peppercorn  rent,  or  rent  smaller  than  that  ultimately 
payable,  may  be  made  payable  during  a  specified 
period  (in  these  forms  the  first  five  years)  from  the 
commencement  of  the  term.  The  reservation  of  the 
first  half-year's  rent  previously  to  the  expiration  of 
half  a  year  from  the  granting  of  the  lease  has  been 
held  unobjectionable,  not  only  where  there  had  been 
a  continuous  occupation,  so  that  the  first  payment  in- 
cluded compensation  for  the  occupation  from  the  last 
half-yearly  day  until  the  granting  of  the  lease  {{);  but 
also  in  a  case  in  which  there  does  not  appear  to  have 
been  any  such  antecedent  occupation,  and  in  which  it 
was  treated  as  clear  that  the  reservation  of  half  a 
year  s  rent  payable  within  three  weeks  after  the  date 
of  the  lease  did  not  vitiate  the  lease  {k) ;  but  where 
the  lease  waa  so  framed  that  no  rent  was  reserved  for 
the  last  broken  half-year,  it  was  held  to  be  invalid  (l) ; 
and  it  is  conceived  to  be  the  safer  practice  when  the 
best  rent  is  required  and  the  occupation  is  not  con- 


(«)  Isherwood  y.  OldknoWy  3 
Mau.  &  Sel.  382. 

(k)  Doe  V.  Ferrand,  15  Jur. 
1061,  20  L.  J.  (0.  P.)  202  ; 
see  ante,  yol.  i.,  p.  377,  note. 
See,  also,  Doe  v.  Wilson^  5 
Bam.  &  Aid.  363,  where  the 
power  required  the  accustomed 
rents,  and  the  lease  reserved 
the  rent  on  the  customary 
days. 

(/)  Doe  V.  Qiffard,  5  Bam. 


&  Aid.  371  ;  Sugd.  Pow.  792. 
See  Doe  y.  Rutland,  2  M. 
&  W.  661,  on  app.  5  M.  & 
W.  688,  in  D.  P.  nom.  Rut- 
land Y.  Wythe,  10  a.  &  Fin. 
419,  8,  G,  Sugd.  Prop.  Ho. 
Lords,  499,  in  which  the  lease 
was  eyentually  upheld ;  and 
see  per  Holt,  C.  J.,  and  Powell^ 
J.,  in  Reg.  y.  Weston,  2  Liord 
Eajm.  1198. 
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timious,  that  the  first  half-yeaxly  payment  of  rent 
be  not  made  to  fall  due  until  the  expiration  of  the 
half-year  from  the  date  of  the  lease. 

It  seems  that  a  power  to  lease  at  the  best  rent  may  As  to  grant  of 
be  exercised  on  the  surrender  of  an  existing  lease,  surrender  of 
provided  the  best  rent,  according  to  the  actual  value  ^  ^^I!^^ 
of  the  property,  be  reserved  by  the  new  lease  (m) ; 
though  if  the  surrendered  lease  be  of  a  beneficial  cha- 
racter, it  may  be  difficult  to  uphold  the  new  lease, 
owing  to  the  presumption  that  the  surrender  was  not 
made  without  an  equivalent  in  the  terms  of  the  new 
lease  (n) ;  and  a  lease  at  an  undervalue  would  not  be 
justified  by  the  existence  of  a  beneficial  lease  (o). 
In  the  leasing  powers  in  this  collection  it  is  provided 
that  in  case  under  the  power  any  lease  shall  be  made 
on  the  surrender  of  a  former  lease,  the  value  of  the 
lessee's  interest  under  the  surrendered  lease  may  be 
taken  into  account  in  fixing  the  terms  of  the  new 
lease. 

It  is  usual  for  powers  of  leasing  to  require  the  Devolution  of 

.       .  .  right  to  rent; 

reservation  of  the  best  rent  to  be  incident  to  the  imme- 
diate reversion.  It  has  been  seen  (p)  that  the  best 
mode  of  annexing  the  rent  to  the  reversion  is  to 
reserve  the  rent  indefinitely  and  leave  the  law  to 
make  the  distribution,  but  that  the  effect  will  be  the 
same  if  the  rent  be  reserved  to  the  lessor  and  his  heirs, 

(m)   Sugd.  Pow.   8  th  ed.,  ring  to   Wright  v.  Smithy  5 

787.  Esp.  Ca.  203 ;  Lefroy  y.  Walsh, 

(n)  Ab  to  this  point,  see  the  1  Ir.  Com.  L.  R.  N.  S.  313. 

observations  in  2  Chance,  Pow.  {p)  Snpra,  p.  484,  and  note 

[2292].  x)  thereto. 

{o)  Sagd.  Povf.  787,  refer- 
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or  to  the  lessor  and  other  persons  entitled  in  reversion 
during  the  term.  In  Whitlocl^s  case  {q),  (from  which 
this  proposition  was  derived),  the  lessor  was  also 
settlor,  and  the  analogy  followed  appears  to  have  been 
that  of  a  lease  followed  by  a  settlement  by  the  lessor, 
when  the  persons  claiming  under  the  uses  would 
have  been,  strictly  speaking,  assigns  of  the  reversion 
to  which  the  rent  would  have  been  incident  as  of 
course  (r).  It  was  necessary  to  carry  the  doctrine  a 
step  further  in  order  to  apply  it  to  a  lease  granted  by 
a  donee  of  the  power  not  being  himself  the  settlor, 
and  this  step  was  taken  in  Berry  v.  White  (s),  where 
a  reservation  of  the  rent  during  the  term  to  the  lessor, 
his  heirs  and  assigns,  was  considered  to  annex  the 
rent  to  the  uses,  the  Court  holding  that  either  the 
words  "  to  him,  his  heirs  and  assigns,"  might  be 
rejected  so  as  to  give  the  same  operation  as  if  the 
rent  had  been  reserved  indefinitely,  in  which  case 
there  would  have  been  clearly  a  good  reservation,  or 
that  the  words  of  limitation  did  not  denote  any  person 
certain,  but  referred  to  the  duration  of  the  estate  in 
the  rent.  That  the  rent  would  follow  the  reversion 
was  recognised  as  settled  law  in  Isherwood  v.  Old- 
know  (t)  (in  which  the  settlement  and  leasing  power 
were  created  by  will,  and  the  question  was  whether 
the  right  to  sue  on  the  covenants  went  with  the  uses) ; 
and  in  Greenaway  v.  Hart  (u)  (in  which  the  lessor 

( q)  8  Rep.  69.  (s)  Sir  0.  Bridgman's  Jadg- 

(r)  See  2  ChaDce,Pow.[2070],  ments,  82. 

and  cases  cited  in  note  (b)  (t)  3  Man.  &  Sel.  382. 

thereto.  (u)  14  C.  B.  340.  See,  also, 
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had  a  general  power  of  appointment,  and  in  default 
of  appointment  the  estate  was  limited  to  a  trustee  for 
him  in  fee,  and  the  question  was  as  to  the  devolution 
of  the  right  of  re-entry  for  breach  of  covenant),  the 
cases  were  examined,  and  it  was  laid  down  as  esta- 
blished "  that,  if  a  person  seised  in  fee  settle  his  estate 
on  himself  for  life,  with  remainders  to  other  persons, 
reserving  a  leasing  power  which  he  afterwards  exer- 
cises, reserving  rent  to  himself,  his  heirs  and  assigns, 
those  in  remainder  shall  have  the  rent.  So  also, 
where  a  person  seised  in  fee  settles  his  estate  on  A. 
for  life,  with  remainders,  and  gives  him  a  leasing 
power  which  he  exercises,  reserving  rent,  during  the 
term,  to  himself,  his  heirs  and  assigns,  the  remainder- 
man  shall  take  it,  although  neither  heir  nor  assign  of 
A. — according  to  some  authorities,  because  the  reser- 
vation of  rent  during  the  term  would  give  it  to  him,  - 
and  that  which  follows  shall  not  prejudice ;  according 
to  others,  because  assigns  shall  be  construed  assigns 
of  the  party  creating  the  power,  out  of  whose  estate 
the  term  is  supposed  to  emanate ;  "  and  from  these 
principles  it  was  inferred  that  in  the  case  under  con- 
sideration, in  which  the  lessor  had  no  estate  at  law, 

CampheUY.Lea4:h,Amb,  7A0)  not  of  the  lessor;    and  see 

Hoiley  y.  /Sbo/,Loffl,  316,  /S  G.  Rogers  y.  Humphrey s^  4  Ad.  & 

Tiom, Lord TankervUleY.Wing'  EL  299.     The  marginal  note 

fields  2  Brod.  &  Bing.  498,  in  to   Oreenaway  v.    Hart  (3rd 

which   a  condition  that  the  paragraph)  appears  to  be  erro- 

lessor,  his  heirs  and  assigns,  neons.     There  was  no  leasing 

might  re-enter,  was  construed  power  reserved,  but  the  lease 

to  mean  the  heirs  and  assigns  was  granted  under  the  general 

of  the  donor  of  the  power,  and  power  of  appointment. 
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—  of  right  to  sue 
on  coTonants. 


Reasoning  in 
l8herwood  v. 
Oldknow. 


the  reservation  in  the  lease  "  to  the  lessor,  his  heirs 
and  assigns  ".(as  those  words  might  be  rejected), 
enured  to  give  the  rent  to  the  party  having  the  rever- 
sion ;  and  the  Court  supported  its  judgment  in  favour 
of  the  reversioner  claiming  the  benefit  of  the  condition 
of  re-entry,  by  a  reference  to  Lord  Hardwickes 
observation  in  Bassett's  case  (x),  that  "  whatsoever 
arises  upon  the  lease  by  way  of  reservation,  condition, 
or  power,  until  executed,  goes  along  with,  and  is  at- 
tendant upon,  the  reversion ;  and  that  the  word  heirs, 
wheresoever  made  use  of,  must  mean  the  remainder- 
man or  reversioner,  and  not  the  heu:  general  of  the 
tenant  for  life," 

The  same  principle  of  adjudication  was  applied 
with  regard  to  the  right  to  sue  upon  the  lessee's 
covenants  in  a  lease  made  by  a  tenant  for  life  under 
a  power,  that  right — by  a  liberal  view  partly  founded 
on  the  settled  practice  of  the  profession,  as  to  the 
operation  of  the  statute  of  32  Hen.  8,  c  34,  giving 
to  grantees  and  assignees  of  the  reversion  the 
benefit  of  the  covenants  and  right  of  re-entry — ^being 
held  to  follow  the  limitations  of  the  reversion  (y)  ; 


(x)  Cited  Amb.  748. 

(y)  IsJierwoody,  Oldknow,  3 
Man.  &  Sel.  382.  The  cove- 
nants were  entered  into  with 
the  lessor  (the  first  tenant  for 
life)  his  heirs  and  assigns,  and 
one  of  the  judges  {Le  Blanc) 
considered  that  the  plaintiff 
(the  second  tenant  for  life) 
though  not  assignee  of  the 
actual  lessor,  was  assignee  of 


the  person  who,  in  the  eye  of 
the  law,  was  the  lessor,  becanse 
the  person  empowering  the 
tenant  for  life  to  grant  the  lease 
was,  in  the  eye  of  the  law,  the 
lessor  (see  3  Mau.  &  SeL  402). 
According  to  the  reasoning  of 
Mr.  Justice  Bayley^  not  per- 
haps substantially  different, 
but  which  may  appear  to  be 
somewhat  less  technical  and 
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and  where  the  lessor  had  no  legal  estate,  covenants 
entered  into  with  him,  his  heirs  and  assigns,  to  pay 


more  capable  of  general  ap- 
plication, ''a  lease  made  by 
tenant  for  life  by  virtue  of  such 
a  power  entirely  originates 
and  takes  its  essence  ont  of 
the  estate  from  which  the 
power  is  derived,  and  ennres 
as  a  limitation  of  the  use  in 
parsnance  of  it.  If  this  be  so, 
then  it  will  follow  that  the 
covenants  made  with  (qn.  by) 
the  lessee  are  to  pass  to  every 
person  to  whom  the  person 
creating  the  power  has  after- 
wards given  any  interest.  They 
pass  to  the  first  tenant  for 
life,  then  to  the  second  tenant 
for  life;  and  the  reason  is 
because  he  has  an  interest 
derived  not  from  the  first 
tenant  for.  life,  but  from  the 
person  creating  the  power. 
And  such  has  been  the  in- 
variable impression  on  the 
minds  of  the  profession  from 
all  time  until  the  present." 
(See  3  Mau.  &  Sel.  405.)  •  Mr. 
ChoQce  remarks,  with  reference 
to  this  case  (2  Pow.  [2074]), 
that  the  question  agitated  in 
it  was  not  on  the  form  of  the 
covenants,  but  how  far,  as  to 
leases  created  under  powers, 
there  was  any  lessor  of  whom 
the   remaindermen   could   be 


assigns  so  as  to  take  the  bene- 
fit of  the  Statute  of  Henry  ; 
and  that  to  what  extent  the 
point  might  depend  upon  the 
terms  of  the  covenants  might 
not  be  clear.  It  would  appear 
from  the  modem  authorities 
cited  in  the  text,  that  provided 
the  lease  can  be  so  connected 
with  the  power  as  to  make  it 
operate  under  the  power,  the 
form  of  the  covenants  would 
not  be  material,  but  the  cove- 
nants would  be  available  by 
the  reversioner.  (See  Greena- 
way  V.  Hart^  14  C.  B.  354, 
355  ;  Telhwly  v.  Oower^  11 
Exch.  274.)  As  to  the  devo-  Ab  to  devolution 
lution  of  the  covenants  in  the  ?'  ^"^^^  <>£ 

lessors 

case  of  leases  operating  by  es-  covenauts. 

toppel,  see  Cuthberison  v.  Irv- 

ing,  4  Hurl.  &  N.  742  ;  S.  C. 

in  Cam.  Scacc.  6  Hurl.  &  N. 

135. 

Whether   the    burthen    of 
covenants  entered  into  by  the 
lessor  with  the  lessee,  in  a  lease  •  Wlietlier  form 
under  a  power,  runs  with  the  ujaterUi. 
reversion  does  not  appear  to 
be  settled.  See  2  Chance,  Pow. 
[2076]  referring  to  OoodHtU  v. 
FunucaUy  2  Doug.  565 ;  laher- 
woodY,  Oldknow,  3  Mau.  &  Sel. 
402,  in  which  Mr.  Justice  Le 
Blanc  expressed  the  opinion 
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— of  right  of 
re-entry. 


rent,  repair,  &c.,  during  the  term  were  considered  to 
be  good  general  covenants,  not  prejudiced  by  being 
entered  into  with  the  lessor,  his  heirs  and  assigns,  and 
available  by  the  reversioner  {z) ;  and  the  devolution 
of  the  right  of  re-entry  along  with  the  reversion  has 
been  affirmed  upon  corresponding  grounds  of  general 
principle  (a).    It  is  to  be  feared  that  the  development 


that  it  was  not  necessary  that 
all  the    remedies    should  be 


•  Effect  of 
covenant  \irith 
reversioner 

where  lew  or  has  mutual  as  between  the  as- 
signee of  the  lessor  and  the 
lessee.  Howeyer,  there  seems 
no  reason  why  the  Statute  of 
Henry  should  not  be  construed 
as  liberally  in  favour  of  the 
lessee  as  of  the  remainder- 
man. 

(z)  See  the  judgment  in 
Greenaway  y.  ffarty  14  C.  B. 
354,  355.  A  difficulty  in 
principle  .as  to  treating  the 
covenants  with  the  lessor,  his 
heirs  and  assigns,  as  good 
general  covenants  by  rejecting 
those  words, — namely,  that 
according  to  this  mode  of 
dealing  with  the  covenants, 
there  was  no  covenantee  named 
as  a  party  to  the  indenture, — 
was  left  unnoticed.  The  lease 
was  long  prior  to  the  statute 
<8  &  9  Vict.  c.  106,  s.  5)  en- 
abling a  person  not  named  as 
party  to  an  indenture  to  take 
the  benefit  of  a  condition  or 
covenant  respecting  tenements 
or      hereditaments.       There 


*  would  have  been  much  less 
difficulty  in  the  way  of  holding 
that  where  the  lessor  is  not 
immediate  reversioner,  a  cove- 
nant \^ith  the  immediate  re- 
versioner (by  name),  his  heirs 
and  assigns,  would  run  with 
the  limitations ;  and  that 
such  is  the  law,  may,  it  is 
conceived,  be  inferred  from 
the  authorities,  though  there 
does  not  appear  to  be  any 
actually  in  point.  Although 
the  question  in  Oreenaway  v. 
Ifart  was  as  to  the  right  of 
re-entry,  that  case  may  be 
viewed  as  a  direct  authority  in 
favour  of  the  devolution  of 
the  benefit  of  the  covenants 
with  the  reversion,  as  the 
right  of  the  reversioner  to 
take  advantage  of  the  cove- 
nants was  made  the  founda- 
tion of  the  inference  of  his 
right  to  re-enter  for  breach 
of  them. 

{a)  Greenaway  v.  ffarty  14 
C.  B.  340  ;  and  see  Hotley  t. 
Scoty  Lofil,  316,  cited  supra, 
p.  493,  note. 
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of  the  convenient  and  comprehensive  doctrine  which 
upon  a  lease  under  a  power  carries  the  rent,  covenants, 
and  right  of  re-entry  along  with  the  immediate  rever- 
sion, may  have  received  dicheckmYellowlyY.Gower  (b) 
which  differed  from  Isherwood  v.  Oldknow  (c)  in  the 
lessor  not  being  immediate  reversioner  (a  long  term  of 
years  being  interposed  before  his  life  estate),  and 
from  Greeiiaway  v.  Hart  (d)y  by  reason  of  the  lease 
not  referring  to  the  power.  In  the  case  in  question 
there  was  a  power  to  lease  by  deed  either  referring  or 
not  referring  to  the  power,  at  the  best  rent  to  be 
incident  to  the  immediate  reversion ;  and  by  the  lease, 
which  did  not  disclose  the  power,  the  rent  was  re- 
served to  the  lessor — who,  as  above  noticed,  was 
tenant  for  life  in  expectancy  upon  a  long  term  of 
years — his  heirs  and  assigns.  It  was  considered  that 
though,  had  the  lessor  been  legal  tenant  for  life  in 
possession,  the  reservation  to  him,  his  heirs  and 
assigns,  would  clearly  have  entitled  the  remainder- 
man after  the  lessor's  death,  and  had  the  power  been 
recited,  the  reservation  to  the  lessor  might  have  been 
rejected  as  surplusage,  the  reddendum  during  the 
term  being  sufficient  to  make  the  rent  payable  to  the 
parties  entitled  to  the  reversion,  yet,  under  the  actual 
circumstances,  the  contract  between  the  lessor  and 
lessee  could  not  be  varied  as  against  the  latter,  and 
the  lease,  not  being  a  due  execution  of  the  power 
as  to  the  reservation  of  the  rent,  operated  only  by  Bad  execution 

.of  power  by 

estoppel  between  the  parties.     This  decision,  besides  reason  of  rent 

{h)  11  Exch.  274.  {d)  Ubi  supra, 

(r)  3  Mau.  &  Sel.  382. 

VOU    III.  K  K 
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not  being  inci* 
dent  to 
revenion. 


being  conceived  in  a  narrow  spirit  (opposed  to  that  by 
which  the  learniiig  of  leases  under  powers  has  been 
developed),  appears  to  be  at  variance  with  that 
cardinal  principle  as  to  powers,  according  to  which, 
where  a  disposition  is  made  which  can  only  take 
effect  by  enuring  as  an  execution  of  a  power,  effect 
will  be  given  to  it  by  means  of  that  construction. 
This  principle,  for  which  in  its  general  form  Sir 
Edward  Clere^s  case  (e)  is  commonly  cited  as  a 
leading  authority,  has  been  specially  recognised  in 
its  operation  upon  leases  granted  by  tenants  for  life 
with  powers  of  leasing  (/),  and  would  operate  a 
fortiori  where  the  lessor  has  no  estate  in  possession. 
Had  the  doctrine  in  question  been  applied,  it  might 
apparently  have  been  held  that  the  lease,  though 
not  referring  to  the  power,  as  it  was  incapable  of 
taking  effect  as  a  valid  lease  otherwise  than  by  virtue 
of  the  power,  was  made  in  exercise  of  the  power ;  that 
being  an  exercise  of  the  power  the  same  construction 
was  let  in  as  if  the  power  had  been  recited,  and 
hence  the  rent  and  covenants  were  annexed  to  the 
uses  of  the  settlement  {g).  It  may  be  thought  that 
it  would  not  have  been  a  more  violent  interference 


{e)  6  Rep.  17b,  Mo.  476, 
nom.  Wormey.  Welater y\b,bQ7j 
nom.  Parker  y.  Sir  Edward 
Clere,  affirmed  Cro.  Eliz.  877, 
Cro.  Jac.  31. 

(/)  See  Sugd.  Pow.,  8th  ed. 
347,  and  2  Chance,  Pow.  79, 
referring  to  Roger's  case,  cited 
by  HaUy  C.  J.,  1  Vent.  228, 
CampMl  V.  Leach^  Amb.  740. 


See  also,  12  &  13  Vict.,  a  26, 
s.  5  (infra),  the  possible  effect 
of  which  on  the  validity  of  the 
lease  in  Telhwly  v.  Gower^ 
was  not  taken  into  considera- 
tion. 

{g)  See  the  remarks  of  Lord 
SL  Leonards  on  Telhwly  t. 
GotceTj  in  Sngd.  Pow.  814,  et 
scq. 
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with  the  lessee's  situation  under  the  contract  to 
carry  the  benefit  of  the  rent  and  covenants  in  the 
mode  in  which  they  would  have  gone  according  to 
this  construction,  than  to  treat  the  literal  interpreta- 
tion of  the  instrument  as  a  ground  for  depriving  him 
of  his  lease  (A).  It  is  not  very  easy  to  make  out 
the  precise  bearing  of  the  decision;  for  instance, 
whether  the  lease  would  have  been  held  to  be  void 
had  the  rent  been  reserved  indefinitely,  instead  of 
to  the  lessor,  his  heirs  and  assigns  or  (the  terms  of 
the  lease  being  what  they  were)  had  the  power  not 
expressly  required  the  rent  to  be  incident  to  the 
inmiediate  reversion;  but  it  is  conceived  that  in 
every  case  of  a  lease  under  a  legal  power  to  appoint 
the  use,  the  question  whether  the  lease  is  a  good 
exercise  of  the  power  is  in  necessary  connection  with 
that,  whether  the  rent  is  incident  to  the  immediate 
reversion  ;  that  whenever  the  lease  is  an  exercise  of 
the  power  the  rent  follows  the  reversion,  and  on 
the  other  hand,  if  the  rent  is  not  well  annexed  to 
the  reversion,  the  reason  must  be  that  the  lease  is 
abortive  and  the  remainderman  not  bound.     Apply-  Ab  to  pmctioo 

of  expressly 

ing  this  view  to  the  general  frame  of  leasing  powers,  peqwing  rent 

,  ,  ,  ...  to  be  incident 

it  would  appear  that  no  protection  is  given  to  the  to  immediate 

1  1  1  •   •  ii  ,    1      t       reversion. 

remainderman  by  expressly  requirmg  the  rent  to  be 
incident  to  the  immediate  reversion,  though  (as 
Yellowly  v.  Gower  shows)  the  result  may  be  to 
add  to  the  risk  of  failure    in  the  exercise  of  the 

(A)  It  may  here  be  noticed  as  well  as  on  that  of  the  reser- 
that  the  lease  was  held  void  vation  of  the  rent  not  con- 
on  another  ground  (see  infra)     forming  to  the  power. 

K    K  2 
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Other  reqaire- 
ments  in  powers 
of  leasing. 


power;  and  hence  it  seems  an  improvement  to 
omit  tlie  words  in  question  in  the  forms  of  leasing 
powers  (i). 

When  the  donee  of  the  leasing  powers  is  required 
to  reserve  the  best  rent,  there  is  little  risk  of  the 
powers  being  otherwise  than  providently  exercised, 
and  the  annexation  of  conditions  having  this  object 
should  be  sparingly  resorted  to.  As  already 
noticed  (fc),  it  is  usual  to  require  (in  addition  to  tiie 
best  rent)  that  the  lease  shall  contain  a  condition  of 
re-entry  for  non-payment  of  the  rent  within  a  speci- 
fied time,  and  that  the  lessee  execute  a  counterpart, 
and  thereby  covenant  for  the  payment  of  the  rent, 
and  (except  as  to  mining  or  other  leases  in  which 
such  a  clause  would  be  inappropriate)  that  the  lessee 


Object  of 
directing  that 
rent  should  be 
incident  to 
immediate  re- 
version. 


(i)  It  may,  perhaps,  be 
thought  that  the  words  direct- 
ing that  the  rent  shonld  be 
incident  to  the  immediate  re- 
Tersion  were  inserted  in  leas- 
ing  powers,  not  with  a  view 
to  govern  the  mode  of  exer- 
cising them,  but  for  the  pur- 
pose of  prescribing  or  defining 
the  consequence  of  exercising 
them  as  regards  the  right 
to  the  rent.  This  seems  to 
be  the  object  in  the  d2nd 
section  of  the  Settled  Estates 
Act,  which  provides  that  the 
best  rent  be  reserved  by  leases 
granted  under  that  section, 
"  which  rent  shall  be  incident 
to  the  immediate  reversion ; " 


words  of  which  the  true  con- 
struction may  be  that  (without 
reference  to  the  fonn  of  re- 
servation) the  statute  annexes 
the  rent  to  the  reversion.  In 
either  point  of  view  there 
seems  no  reason  for  retaining 
the  words  in  question  in  pri- 
vate leasing  powers. 

(k)  Supra,  p.  486.  The  re- 
quirements of  the  Settled  Es- 
tates Act  as  to  leases  granted 
under  s.  32  {Lb.,  by  limited 
owners  without  the  interven- 
tion of  the  Court)  are  to  the 
like  efiect,  and  it  authorises 
the  insertion  of  such  other 
usual  and  proper  covenants  as 
the  lessor  shall  think  fit. 
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be  not  made  dispunishable  for  waste  (Z).  In  a  case'i  Leaae  wiijioat 
in  which  the  power  required  the  best  rent,  it  was*  paymtitt. 
considered  (at  law)  that  a  lease  with  no  covenant 
for  pajment  and  no  power  of  re-entry,  and  of  which 
there  was  no  counterpart,  was  a  fraudulent  and 
unfair  execution  of  the  power,  and  could  not  be 
supported  (m).  With  reference  to  this  case  Lord 
St.  Leonards  remarks  (w),  that  where  the  power 
does  not  require  any  particular  covenants  to  be  con- 
tained in  the  lease,  the  question  must  be,  not 
whether  a  particular  covenant  is  omitted,  but 
whether  the  lease  is  a  fraudulent  unfair  execution 
of  the  power ;  that  leases  with  very  diflferent  cove- 
nants, although  under  similar  powers,  if  fairly  made, 
have  in  all  times  been  supported  (o).     The  same 


(J)  In  a  form  in  Hayes  & 
Jarm.  TVills,  7th  ed.,  888,  the 
power  (besides  containing  pro- 
Tisions  corresponding  to  those 
mentioned  in  the  text)  requires 
that  the  lease  contain  cove- 
nants for  payment  of  taxes,  for 
repairing  and  keeping  in  repair 
the  premises  demised,  and  if 
the  lease  comprise  any  build- 
ings, for  insuring  them  to  two- 
thirds  of  the  value ;  and  see  a 
form  78  k  in  11  Sweet's  Jarm. 
Conv.  (Wills),  877. 

(m)  Taylor  Y.  Horde,  1  Burr. 
125,  per  Lord  Mansfield.  See 
2  Chance,  Pow. 

(n)  Pow.  8th  ei,  827. 

(o)  As  to  the  covenants  when 


the  power  requires  the  ancient 
or  accustomed  or  usual  cove- 
nants, or  usual  and  reasonable 
covenants,  or  the  like,  see 
Sugd.  Pow.  pp.  827  et  seq. ; 
2  Chance,  Pow.  pp.  883  et 
seq.,  Snppl.  p.  89,  and  the  cases 
there  cited  ;  Doe  v.  Stephens,  6 
Q.  B.  208  ;  Morris  y.  Rhydy- 
defed  Colliery  Co,,  8  Hurl.  & 
Norm.  478,  in  err.  ibid.  885. 
What  are  usual  and  reasonable 
covenants  under  a  power,  and 
what  as  between  lessor  and  les- 
see (see  4  Sweet's  Jarm.  Conv. 
pp.  297  et  seq. ;  4  Martin's 
Conv.  pp.  14  et  seq.  note  ; 
Doe  V.  Guest,  15  M.  &  W.  160) 
may  be  widely  different  ques- 
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Execution  of 
counterpart. 


Condition  of  rO' 
entry. 


great  authority  notices  the  difficulty  in  showing  his 
title  to  which  the  lessee  may  be  put  by  reason  of 
the  power  requiring  the  execution  of  a  counterpart, 
and  recommends  that  a  memorandum  of  the  execu- 
tion of  the  counterpart  should  be  indorsed  on  the 
lease,  and  signed  by  the  lessor  (p).  With  reference 
to  the  condition  of  re-entry,  the  forms  in  this  collec- 
tion require  that  there  shall  be  a  condition  of  re- 
entry for  non-payment  of  the  rent  within  a 
reasonable  specified  time.  In  Smith  v.  Lord 
Jersey  (q)y  it  was  required  that  the  leases  should 


*  Anthorities  a» 
to  annexing 
qualification  to 
condition  of 
ro-entiy. 


tions  where  the  power  atitho- 
rifiefl  beneficial  leaasB,  in  which 
ease,  the  words  being  oonstmed 
with  reference  to  their  bearing 
on  the  relatiye  rights  of  the 
tenant  for  life  and  the  remain- 
derman, the  general  rule  is  to 
take  as  a  gnide  the  lease  in 
existence  at  the  time  of  the 
creation  of  the  power;  bat 
where  the  power  merely  autho- 
rises the  grant  of  leases  at  rack- 
rent^  it  is  apprehended  that 
what  are  usual  and  reasonable 
covenants  as  between  lessor 
and  lessee  would  mostly  be  so 
within  the  meaning  of  the 
power.  With  reference  to  this 
distinction  obsenre  the  words 
"  usual  and  proper"  covenants 
in  the  latter  part  of  the  d2nd 
section  of  the  Settled  Estates 
Act. 


(p)  Sugd.  Pow.  826.  It  18 
added  that  the  execution  of 
the  counterpart  need  not  be 
contemporaneous  with  the  lease 
{Fryer  v.  Coombs,  11  Ad.  &  EL 
408),  but  it  must  be  executed 
within  a  period  which  may 
fairly  be  considered  as  compre- 
haided  in  the  transaction.  In 
the  Settled  Estates  Act  (s.  34) 
there  is  a  provision  that  the 
execution  of  any  lease  by  the 
lessor  or  lessors  shall  be  deemed 
sufficient  evidence  that  aooun- 
terpart  of  such  lease  has  been 
duly  executed  by  the  lessee  as 
required  by  that  Act  (see  a.  2). 

[q)  *B Bligh,  290, 2  Brod.& 
Bing.  473,  7  Price,  281,  nom. 
Doe  V.  Smith,  5  Man.  &  SeL 
467,  1  Brod.  &  Bing.  97,  and 
see  Sugd.  Pow.  8th  ed.,  819 
et  seq.,  Prop.  Ho.  Lords,  496. 
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contain  a  power  of  re-entry  for  non-payment  of  the 
rent,  and  under  these  general  terms,  a  lease  giving 
power  of  re-entry  if  the  rent  should  be  behind  for 
fifteen  days,  and  no  sufficient  distress  could  be  had 
upon    the    premises,    was    supported.      Lord    St.  Reaaonabio 

qualification 

Leonards  (r)  states  the  rule  to  be,  that  where  the  may  be  intro- 

•1       ,  ,      .-  1  T..  duced  into 

power  IS  silent  as  to  time  and  conditions,  a  reason-  cianse  of  re- 

able  time  and  circumstances  may  be  introduced  into 

the  clause  of  re-entry — as  in  the  last-mentioned  case 

fifteen  days  and  no  sufficient  distress,  or  as  in  the 

later  case  of  Doe  v.  Rutland  (s),  forty-two  days — 

and  that  if  the  power  expresses  the  time,  although 

that  prevents  further  time  from  being  allowed,  yet 

a  reasonable  qualification  may  be  introduced  into 

the  clause  of  re-entry,  as,  for  example,  a  want  of 

sufficient  distress  {t).     Where,  however,  the  power 


It  had  been  previonsly  decided 
in  HoUey  v.  Scot,  LoflPt,  316, 
nom.  Lard  TankervilleY.  Wing- 
fieldy  2  Brod.  &  Bing.  498, 
that  under  a  pow^r  requiring  a 
clause  of  re-entry  on  non-pay- 
ment of  the  rent  for  21  days,  a 
lease  with  power  of  re-entry  in 
case  the  rent  should  be  behind 
for  21  days,  having  hem  luw- 
fully  demanded^  or  no  sufficient 
distress,  was  good  (Lord  St 
Leonards,  Pow.  819,  notices 
that  the  condition  as  to  the 
want,  of  a  sufficient  distress  is 
similar  to  that  attached  to  the 
right  of  re-entiy  by  4  Geo.  2, 
c.  28) ;  but  in  the  later  case  of 


Goxe  y.  Day,  13  East,  118, 
which  was  not  distinguishable 
from  Eotley  y.  Scot,  the  lease 
was  avoided.  It  is  considered 
that  Goxe  v.  Day  is  overruled 
by  Smith  v.  Lord  Jersey. 

(r)  See  Sugd.  Pow.  822, 
438  ;  Sugd.  Prop.  Ho.  Lords, 
499. 

(«)  2  M.  &  W.  661. 

(/)  See,  also,  iViw^ew/v.Cw/A- 
hert,  cited  Sugd-  Prop.  Ho. 
Lords,  499 ;  Lord  Eldon's  ob- 
servations  on  the  Jersey  case 
in  Botves  v.  East  London  Water- 
works Company,  Jacob,  830  ; 
and  Doe  v.  Wilson,  5  Bam.  & 
Aid.  363,  where  the  power  ro- 
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required  that  there  should  be  a  clause  of  re-entry 
for  non-performance  of  the  covenants  in  the  lease, 
and  the  lease  cdntained  a  general  covenant  to  repair 
and  keep  in  repair,  with  a  clause  of  re-entry  in  case 
the  lessee  should  not  repair  after  six  months'  notice, 
it  was  held  that  the  lease  was  bad  for  non-compliance 
with  the  power  (w). 
As  to  reqnir-  Several  questions  have  arisen  upon  the  conformity 

ing  that  lessee  r  j 

shall  not  be  dii-   of  the  Icasc  to  the  power  as  regards  the  lessee  not 
waste.  being  dispunishable  for  waste  {w).     Thus,  under  a 


Object  of  claaae 
ia  leasing 
powers  as  to 

waste. 


quired  a  oondition  of  re-entry 
(in  general  terms),  and  the 
lease  contained  a  proviso  for 
re-entry  if  the  rent  should  be 
in  arrear  for  28  days  being 
lawfully  demanded.  In  the 
same  case  it  was  also  decided 
that  a  qualified  power  to  dis- 
train, which  had  been  con- 
tained in  old  leases,  and  which 
did  not  take  away  the  land- 
lord's common  law  right,  did 
not  vitiate  the  lease  (Sugd. 
Pow.,  8th  ed.,  p.  822). 

(ii)  Doe  T.  Bvmmgh,  6  Q. 
B.  229. 

(i^)  Mr.  Chance  (2  Pow. 
[2360])  observes  that  the  pre- 
cise object  of  the  clause  in 
leasing  powers  as  to  waste 
'*  may  not  be  altogether  clear ; 
since  a  lessee  is  by  law  subject 
to  impeachment  for  waste,  it 
seems  that  a  power  to  grant  a 
lease  must,  in  ordinary  cases, 


imply  in  itself  that  the  lessee 
is  not  to  be  exempted  from 
that  restriction  ;  and  that  the 
donee  cannot  be  authorised  to 
exempt  the  lessee,  either  by 
the  introduction  in  the  lease 
of  an  express  clause,  or  by 
means  of  the  particular  limi- 
tations to  be  created.  The 
clause  may  indeed  render  the 
lease  ipso  facto  and  still  more 
clearly  void,  if  the  power  be 
infringed  upon  this  point  We 
must  not  lose  sight  of  the 
authority  of  the  tenant  for  life 
as  such,  in  his  own  rights  when 
under  the  limitations,  he  is  un- 
impeachable for  waste.  *  *  *  • 
In  an  ordinary  case  the  clause 
can  scarcely  mean,  it  seems, 
that  the  tenant  must  under- 
take the  repairs."  With  re- 
ference to  the  last  observation, 
which  appears  a  very  reason- 
able one,  it  will  be  seen  that 


SETTLEMENTS. 


505 


power  to  lease  for  twenty-one  years  reserving  the 
best  rent,  so  as  the  lease  should  not  contain  any 


a  different  view  was  taken  by 
the  Court  in  Yettowlyr.  Oower, 
1 1  Exch.  274. 

It  may  be  thought  that  the 
clause  as  to  waste  had  its 
origin  at  a  time  when  leases 
on  fines  and  for  a  life  or  lives 
were  much  more  common  than 
they  are  now,  and  that  in  its 
original  form  it  was  intended 
to  prohibit  the  granting  of  a 
lease  without  impeachment 
of  waste,  so  as  to  put  the 
lessee  on  the  footing  of  a 
tenant  for  life  unimpeachable 
for  waste.  This  view  may 
be  illustrated  by  reference  to 
the  statutes  as  to  ecclesias- 
tical leases  of  Henry  8  and 
Elizabeth,  the  leases  autho- 
rised by  the  former  of  which 
statutes  were  prohibited  from 
being  made  without  impeach- 
ment of  waste ;  and  as  to 
leases  authorised  by  the  sta- 
tutes of  Elizabeth,  Coke  ob- 
serves (Co.Litt.  45  a)  that  the 
pattern  of  32  Hen.  8  must  be 
followed,  for  leases  without 
impeachment  of  waste  made 
by  ecclesiastical  persons  are 
unreasonable,  and  causes  of 
dilapidations  ;  and  see,  as  to 
leases  without  impeachment  of 


waste,  the  references  in  Leims 
Bowies' 8  case,  1 1  Rep.  84,  Lead. 
Cas.  Conv.,  2nd  ed.,  27.  This 
view  as  to  the  object  of  the 
clause  with  respect  to  waste  in 
leasing  powers  may  have  been 
taken  in  framing  the  32nd 
section  (authorising  leases  by 
limited  owners,  without  the 
intervention  of  the  Court)  of 
the  Settled  Estates  Act  (19  & 
20  Vict  c,  120),  which  requires 
that  the  demise  be  not  made 
without  impeachment  of  waste. 
Under  a  power  in  a  deed  or 
will  to  grant  leases  for  21  years 
at  the  best  rent  (saying  nothing 
about  waste),  it  could  not, 
probably,  be  doubted  that  a 
lease  without  impeachment  of 
waste  would  be  unauthorised 
and  void,  and  consequently  the 
insertion  of  an  express  clause 
for  the  mere  purpose  of  pro- 
hibiting such  leases  would  be 
superfluous.  The  cases  upon 
the  clause  as  to  waste  in  its 
modem  form  appear  to  imply 
that  its  operation  is  more  ex- 
tensive than  that  of  a  prohi- 
bition against  appointing  an 
estate  without  impeachment  of 
waste,  bat  the  difficulty  has 
been  to  define  the  limit  of  the 
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clause  whereby  authority  should  be  given  to  the 
lessee  to  commit  waste,  or  whereby  he  should  be 
exempted  from  punishment  for  committing  waste,  a 
lease  was  granted  whereby  the  lessor  took  upon 
himself  the  repairs  of  the  mansion-house  (except 
the  glass  windows),  and  covenanted  that  if  the  roof 
of  the  mansion-house  wanted  repairs,  and  he  did 
not  repair  within  three  months  after  notice,  the 
tenant  might  do  so  and  deduct  the  charge  out  of  the 
rent ;  and  it  was  argued  that  the  lease  was  un- 
authorised on  the  ground  that  it  contained  a  clause 
by  which  in  eflTect  the  lessee  was  exempted  from 
permissive  waste  in  the  mansion-house,  and  that  the 
lessee  was  exempted  from  the  payment  of  rent  to 
the  extent  of  the  money  laid  out  by  him  in  the 
repair  of  the  roof,  upon  default  by  the  lessor.  It 
was  considered,  however,  that  as  the  rent  would 
naturally  be  fixed  accordingly,  the  arrangement  that 
the  landlord  should  repair  and  the  consequential 
right  of  set-oflF  were  warranted  by  the  power,  and 
the  lease  was  supported  (x).  So  where  the  power 
required  that  no  clause  should  be  contained  in  any 
of  the  leases  giving  power  to  any  lessee  to  commit 
waste  or  exempting  him  from  punishment  for  com- 
mitting the  same,  it  was  considered  that  a  lease 
whereby  the  lessee  covenanted  to  build  a  house,  and 
which  authorised   him  to  take  down  certain  out- 


restriction  ;  a  point  which  (as  resnlt  in  Tellowly  t.  Oower,  11 

the  writer  yentnres  to  think)  Exch.  274  (see  infra), 
was  dealt  with  in  a  narrow         (x)  DoBY.BettUon^  12  East, 

spiritand  with  aninconyenient  805. 
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buildings,  and  use  the  materials  in  the  house  to  be 
so  built,  was  not  bad  as  giving  power  to  the  lessee 
to  commit  waste  within  the  meaning  of  the  leasing 
power  (y) ;  and  where  it  was  required  that  no  lessee 
should  by  any  clause  or  words  in  the  lease  be 
authorised  to  commit  waste,  or  exempted  from 
punishment  for  committing  waste,  a  lease  with  a 
covenant  not  to  plough  up  pasture  land  except  for 
the  purpose  of  carrying  out  the  allotment  system 
was  supported  («).  But  where  the  power,  which 
was  to  lease  for  twenty-one  years  at  the  best  rent, 
required  that  the  lessee  should  not  by  any  clause  or 
words  in  the  lease  be  made  dispunishable  for  waste, 
or  exempted  from  punishment  for  committing  waste, 
and  by  the  lease  the  lessees  covenanted  to  keep  in 
repair  certain  portions  of  the  property,  upon  being 
found  in  materials,  and  the  lessor  covenanted  in 
other  respects  to  keep  the  property  in  repair,  the 
lease  was  held  not  to  be  in  conformity  with  the 


(y)  *Doe  V.  Stephens,  6  Q.  B.  the  inheritance,  either, first,  by  *  ^as**  impUa 

208.  See,  also.  Doe  v.  Ths  Earl  diminishing  the  yalue  of  the        *^ 

of  Burlmgton,  5  Bam.  &  Ad.  estate,  or,  secondly,  by  increas- 

507,  in  whichmany  authorities  ing  the  burthen  upon  it»  or, 

as  to  waste  (especially  as  to  thirdly,  by  impairing  the  eyi- 

waste  as  applicable  to  build-  dence  of  title.  And  see  M(yrr%s 

ings)  are  collected,  and  the  v.   TJhe   Rhydydefed    Colliery 

Ctourt  aflBumed  the  principles.  Company,  3  Hurl,  and  Norm, 

that  where  there  are  no  da-  478,  in  err.,  ibid.  885. 
mages  there  can  be  no  waste  ;         (g)  Doe  r.  Ferrand,  15  Jur. 

and  that  there  is  no  authority  1061,  20  L.  J.  (0.   P.)  202  \ 

for  saying  that  any  act  can  be  see  ante,  voL  i.,  p.  877  n. 
waste  which  is  not  injurious  to 
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power  (a).  It  was  said  that  if  it  had  been  provided 
that  the  lessee  should  not  be  expressly  made  dis- 
punishable for  waste,  no  question  could  have  arisen, 
for  there  was  no  express  stipulation  that  the  tenant 
might  commit  waste  or  permit  it ;  but  that  there 
was  an  implied  permission  in  the  lease  to  leave  the 
repairs  of  the  houses  and  mill  undone,  as  the  lessor 
covenanted  to  do  them,  and  it  followed  that  the 
lessee  was  not  to  do  them  ;  upon  the  words  that  the 
lessee  should  not  be  made  dispunishable  for  waste, 
or  exempted  from  punishment  for  committiiig  waste, 
it  was  considered  that  the  generality  of  the  former 
branch  of  the  sentence,  including  both  permissive 
and  commissive  waste,  was  not  restrained  by  the 
latter,  and  hence  that  the  donee  of  the  power  was 
prevented  from  making  a  lease  which  should  contain 
terms  expressly  or  by  implication  exempting  him 
from  punishment  for  permissive  or  voluntary  waste  ; 
and  it  was  inferred  that  the  lease  was  void.  The 
case  in  question  was  distinguished  from  Doe  v. 
Bettison  (6),  on  the  ground  that  in  that  case  the 
power  prohibited  any  clause  giving  power  to  commit 
waste,  or  exempting  from  punishment  for  com" 
milting  it ;  but  did  not  avoid  a  lease  for  allowing 
permissive  waste.  It  is  conceived  that  this  decision 
proceeded  on  a  narrow  view  of  the  construction  of 
the  clauge  as  to  waste,  and  though  not  exactly  at 
variance  with  the  existing  authorities,  was  by  no 
means  required  by  them.      The  Court,  it  may  be 

(a)  Tellowly  v.  Gatver,  11         (6)  12  East^  304. 
Exch.  274. 
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thought,  might,  consistently  at  once  with  principle 
and  authority  on  the  one  hand,  and  with  fairness 
and  convenience  on  the  other,  have  gone  upon  the 
principle  of  refusing  to  treat  a  lease  as  authorising 
waste,  when  no  spoliation  or  injury  was  contem- 
plated, but  on  the  contrary  the  contract  fully  pro- 
vided for  the  repairs,  though  the  burthen  of  repairing 
was  not  wholly  thrown  upon  the  lessee,  an  arrange- 
ment which  (as  observed  in  Doe  v.  Bettison)  no 
doubt  influenced  the  quantum  of  the  rent ;  and  the 
refined  distinction  between  the  general  prohibition 
against  waste  in  the  case  under  discussion  ( Yellowly 
V.  Gower),  and  the  prohibition  against  committing 
waste  in  Doe  v.  Bettison,  may  perhaps  be  thought 
to  have  formed  a  somewhat  unsubstantial  foundation 
for  the  difference  of  the  construction  in  the  two 
cases.  However,  having  regard  to  the  decision  in 
Yellowly  v.  Gower,  and  the  extent  to  which  it  is 
calculated  to  embarrass  the  details  of  arrangement 
between  landlord  and  tenant,  under  leasing  powers 
containing  a  clause  against  making  the  lessee  dis- 
punishable for  waste,  it  appears  to  the  writer  to  be 
the  more  eligible  and  prudent  course  to  omit  that 
clause  in  leasing  powers,  and  to  rely  (as  it  is  con- 
ceived may  with  safety  be  done)  on  the  principle 
that  a  lease  authorising  any  spoliation  or  waste  to 
the  prejudice  of  the  inheritance,  and  beyond  what 
is  fairly  required  for  its  legitimate  objects,  would  be 
void  as  a  fraudulent  exercise  of  the  power  (c). 


(c)  *Refereiice  may  here  be     with  the  "  mines  and  mine-  •  Waste  with 
made  to  Daly  v.  Beckett,  24     rals,"  being  settled,  and  power  fining  leaaes. 
Beav.  114,  in  which  an  estate     being  given  to  the  trustees  to 
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Power  to  gnnl 
building  umI 
improTing 


Fonnand 
extent  ol 


The  fonn  of  power  to  grant  building  leases  which 
is  used  in  this  collection  authorises  leases  to  persons 
improving  by  erecting  new  houses  or  buildings,  or 
rebuilding,  repairing,  enlarging  or  improving  exist- 
ing houses  or  buildings^  or  covenanting  so  to  do.  A 
repairing  lease  is  not,  it  appears,  within  a  power  to 
grant  leases  for  the  purpose  of  rebuilding  {d  ),  and 


demise  thehereditamentSy  and 
the  coal  and  mineralfl,  &a, 
bat  8o  as  the  leasees  should 
not  be  dispunishable  fcv  waste ; 
this  condition  was  held  to  be 
repugnant  to  the  power,  which 
was  oonstmed  to  extend  to 
nnopened  as  weU  as  opened 
mines,  and  to  be  therefore  in- 
operatiTe  (See  the  Griticism 
of  the  Master  of  the  Bolls  on 
the  word  ^dispunishable  "  fit 
p.  122  of  the  report) ;  and  to 
Clegg  y.  Rowland,  L.  R.  2  Eq. 
160,  where,  the  property  being 
a  mineral  property,  but  the 
leasing  power  not  referring 
specially  to  the  minerals,  a 
condition  that  the  leases 
should  not  be  made  expressly 
dispunishable  of  waste  was 
considered  to  afford  a  strong 
argnment  for  holding  that 
the  power  was  not  intended 
to  authorise  a  lease  of  nn- 
opened mines.  In  that  case 
it  was  said  by  Kindersley, 
V.-C,  in  reference  to  Daly  v. 
Becketty  that  it  might  perhaps 
hare  been  snggested  that  the 


meaning  of  the  clause  pro- 
hibiting waste  was  tiiai  the 
leaaee  was  to  be  restricted  to 
the  cnstomary  and  woikmao* 
like    mode   of  working   the 
mines,  whether  already  opened 
or  not,  so  as  not  to  injure  the 
mine  for  future  woridng,  or 
prejudice  the  reTersioner;  but 
that  ttiat  would  be  a  forced  con- 
struction.   In  Morris  t.  .fi^- 
dydefed  CoJUery  Company^  3 
HurL  &  Norm.  473,  in  error, 
ibid.   885,  a  power  to  lease 
mines,   followed   by   a   pro- 
viso that  the  lessees  should 
not  be  made  diqpunishable  for 
waste,  appears  to  have  been 
dealt  with  on  the  principle  of 
construing   that   only  to  be 
waste  within  the  meaning  of 
the   proviso,  which  was  not 
within  the  range  of  the  power, 
so  that  the  test  of  waste  was 
whether  the    act  was  autho- 
rised by  the  power  independ- 
ently of  the  proviso. 

{d)  See  Jones  v.  Vemey, 
WiUes,  169  ;  Doe  v.  Withers^  2 
Bam.  &  Ad.   896 ,-    and   see 
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is  of  course  of  a  perfectly  distinct  nature  from  an 
ordinary  building  lease,  which  in  general  contem- 
plates the  building  on  ground  previously  vacant. 
Hence  the  necessity  of  distinctly  authorising  the 
diflFerent  kinds  of  improvement  specified  in  the  form. 
Questions  have  arisen  as  to  the  extent  of  ground 
authorised  to  be  included  in  a  building  or  improving 
lease  (e).  Where  any  particular  description  of  im- 
provement is  in  view,  the  terms  of  the  power  may 
with  advantage  be  adapted  to  it,  but  under  the 
ordinary  form  of  power  the  donee  would  no  doubt 
be  at  liberty  to  exercise  a  fair  discretion  as  to  the 
mode  of  laying  out  the  property  according  to  its 


Lord  St.  Leonards'  observa- 
tioiiB  on  the  last-mentioned 
case,  Sugd.  Pow.,  8th  ed., 
830,  831.  TJ^iL  Jones  v.  Ver- 
ney  *Mr.  Chance  observes  (2 
Pow.  [2398])  that  though  one 
of  the  conditions  of  the  power 
was  ''so  as  no  such  lease  be 
made  without  impeachment  of 
waste  by  any  express  words," 
it  would  seem  from  the  case 
that  the  donee  might  autho- 
rise the  palling  down  of  the 
old  erections,  &c. ;  and  that 
when  the  intention  of  the 
other  parts  of  such  a  power 
can  be  clearly  collected,  there 
appears  to  be  no  difficulty  in 
putting  a  qualified  meaning 
upon  such  words.  As  to  this 
principle  of  construction,  see 


the  last  note.  Having  regard 
to  the  principles  laid  down  in 
Doe  V.  Earl  of  BurUngion,  5 
Bam.  &  Ad.  507,  cited  supra, 

p.  507,  note    (y),    it   may    be  reference  to 

doubted  whether  the  destruo-  ^^^^ 
tion  of  buildings  for  the  fftir- 
pose  and  in  the  course  of  re- 
building, in  itself  amounts  to 
waste.  Still  it  may  be  thought 
that  the  objection  to  requir- 
ing that  the  lessee  shall  not 
be  dispunishable  for  waste  (see 
supra,  p.  509)  applies  with 
more  force  to  building  leases 
than  to  ordinary  agricultural 
or  occupation  leases. 

(e)  See  Cooper  v.  Deane^  4 
Bro.  C.  C.  80,  1  Ves.  Jun. 
565 ;  Higgins  v.  Rosee^  3  Bligh, 
112. 
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As  to  damages 
recovered  for 
breach  of 
covenant  to 
improve. 


Power  to  grant 
mining  leasea. 


nature  and  situation.  It  would  appear  clear  that 
money  recovered  by  a  tenant  for  life  in  respect  of  a 
covenant  that  the  lessee  would  improve,  repair,  &c., 
contained  in  a  lease  granted  by  the  tenant  for  life 
under  a  power,  must  be  laid  out  on  the  estate  {/). 

Although  special  powers  are  usually  given  for 
leasing  mines  (gr),  opened  mines  may  be  leased  under 
the  ordinary  power  to  grant  leases  for  twenty-one 
years  (h),  and  as  ore  is  qiuisi  rent  for  mines,  a  reser- 
vation of  a  proportion  of  the  ore  has  been  held  good, 
though  the  power  required  a  clause  of  re-entry  for 
"  non-payment "  of  the  rent  (i).  In  a  case  in  which 
the  power  was  to  demise  tlie  hereditaments  and  the 
coal  and  minerals,  a  lease  of  unopened  as  well  as 
open  mines  was  held  to  be  authorised  (k) ;  but  in 


(/)  See  2  Chance,  Pow., 
[2288],  referring  to  Shannon 
V.  BradstreeU  1  Scho.  &  Lef. 
52,  see  p.  73 ;  but  see  Nohh  v. 
Cas8^  2  Sim.  343,  referred  to 
ibid.  As  to  building  and  re- 
pairing leases,  see  ftirther, 
Sugd.  Pow.,  8th  ed.,  pp.  829 
et  seq.;  2  Chance,  Pow.  pp. 
345  et  seq.,  Sappl.  90.  Mr. 
Chance  notices  that  "a  va- 
riety of  questions  may  occur 
upon  building  leases  granted 
under  powers,  with  reference 
to  the  making  and  use  of 
streets,  sewers,  party  walls, 
&c."  As  to  what  is  a  repair- 
ing lease,  see  Easion  v.  Pratt^ 
33  L.  J.  Exch.  31,  9  Jur. 
N.  S.  1345,  in  error  10  Jur. 


N.  S.  732.  As  to  when  a 
covenant  to  repair  will  extend 
to  newly  erected  buildings, 
see  Cornish  v.  Cletfe^  11  Jur. 
N.  S.  181. 

{g)  This  power  as  well  as 
other  leasing  powers,  is  com- 
monly, as  already  noticed 
(supra,  p.  480),  vested  in  the 
tenant  in  possession  ;  but  see 
the  remarks  of  Lord  Gaims^ 
C,  in  Vivian  v.  Jegon^  L.  R^ 
3  Eng.  &  Ir.  Ap.  290,  as  to 
the  propriety  of  vesting  it  in 
the  trustees. 

(A)  CampheU  v.  Leach^ 
Amb.  740. 

($)  Id.,  see  p.  489,  supra. 

{h)  Daly  v.  Beckett^  24 
Bcav.  114. 
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a  case  (I)  in  which  the  power  did  not  expressly 
mention  mines  it  was  held  to  extend  to  open  mines 
only.  In  the  power  to  grant  mining  leases  in  this  Form  of  power, 
collection,  the  donee  is  authorised  to  grant  such 
powers  for  working  the  mines  and  disposing  of  the 
produce  as  he  considers  expedient,  thus,  as  it  is  con- 
ceivedj  referring  the  frame  of  the  lease  to  the  dis- 
cretion of  the  lessor,  without  any  restriction  beyond 
his  own  reasonable  views  of  expediency  (m).  A 
more  detailed  form  is  given  by  Mr.  Bainbridge  in 
his  treatise  on  the  Law  of  Mines  (n),  the  objects  of 


{!)  Clegg  y.  Rowland^  L.  R. 

2  Eq.  160.  See  the  state- 
ment of  the  law  in  the  judg- 
ment as  to  the  rights  of  lessees 
to  work  mines ;  and  as  to 
what  amounts  to  opening  a 
new  mine,  see  the  authori- 
ties cited  supra,  p.  282  note 
(i).  In  Jegon  v.  Vivian^  L. 
K.,  1  C.  P.  9,  2  C.  P.  422, 

3  Eng.  &  Ir.  Ap.  285,  a  power 
to  the  tenant  for  life  to  work 
and  lease  the  mines,  was  held 
by  the  Exchequer  Chamber 
and  House  of  Lords  (reversing 
the  decision  of  the  Common 
Pleas),  upon  the  special  lan- 
guage of  the  clause,  not  to 
authorise  a  lease  beyond  the 
life  of  the  donee. 

(m)  *  The  case  of  Morris  v. 
Rhydydefed  Colliery  Company^ 
3  Hurl.  &  Norm.  473,  in  err. 
lb.  885,  in  which  the  test 
was  whether  the  powers  were 

you  III. 


necessary  or  usually  con- 
tained in  leases  of  collieries  in 
the  neighbourhood,  and  powers 
to  build  engine-houses,  ware- 
houses, and  workmen's  cot- 
tages, and  take  materials  for 
those  purposes  irom  any  part 
of  the  estate  (with  an  exception 
of  200  yardsfrom  the  mansion- 
house)  were  upheld  upon  the 
finding  of  a  jury  that  they 
were  necessary  and  usual,  may 
I)robably  be  considered  as  illus- 
trating the  latitude  given  by 
the  terms  of  the  lease  and  the 
lessor's  views  of  expediency. 
It  may  be  that  some  of  the 
easements  usually  accompany- 
ing the  lease  of  mines  are  such 
as  there  may  be  a  diflBculty  in 
principle  in  creating  by  way 
of  appointment ;  but  this  con-  ^^  "s'^?^ 

*^^  ,        powers  in 

sideration  is  not  in  practice  mining  lease 
attended  to. 
{n)  3rd eJ.,  App.  705.    Sec 


•  f( 


Necessary 


L   L 
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which  are  enumerated  by  that  author  (o)  as  being 
"  to  authorise  full  liberty  to  work  the  mines,  to  sink 
shafts,  erect  furnaces,  'engines,  workmen's  houses^ 
and  other  buildings,  and  to  use  all  other  lawful 
means,  as  weU  for  finding  and  getting  the  minerals, 
a^  for  eflFectuaUy  washing  and  separating  them  from 
the  soU  or  other  substances ;  to  cleanse  the  mines 
from  water  and  supply  them  with  pure  air ;  to  use 
sufficient  room  on  the  surface  for  placing  or  heaping 
the  minerals,  earth,  and  rubbish ;  and  also  frill 
liberty  to  erect  smelting  mills  and  furnaces  for 
reducing  and  refining  any  of  the  metallic  ores  ;  to 
make  and  use  all  sufficient  and  usual  ways,  railroads 
and  other  roads  for  taking  away  the  produce  of  the 
mines,  and  generally  to  make  use  of  all  such  means 
as  are  usual  and  proper  in  similar  cases  for  effect- 
ually carrying  on  the  adventure  "  {p ).  The  form 
referred  to,  besides  the  stipulations  contained  in  the 
leasing  powers  in  this  collection  (q),  provides  that 
the  lessees  are  to  enter  into  covenants  for  the  proper 
working  and  management  of  the  mines,  works,  and 
property.  Where  there  are  adjoining  mines  belong- 
also  the  elaborate  form  in  incloenre,  would  probably 
the  Precedent  infra^  entitled  afford  the  basis  of  a  power 
^' Family Settlementof Estates,  to  grant  mining  leases  at 
Collieries  and  Plant."  once  fhll  and   compendious. 

{o)  Page  835.  See,  also,  as  to  mining  leases, 

(p)  The  terms  of  the  3rd  vol.  v.  of  this  work,  2nd  ed., 
section  of  22  &  23  Vict.  c.  p.  267,  note ;  and  as  to  mines 
43,  defining  the  powers  of  and  minerals  generally,  and  the 
the  lord  of  the  manor  when  rights  incidental  to  ownership 
mines  with  the  right  to  enter  thereof,  the  note  ante,  vol.  iL 
the  lands  and  work  them  pp.  423  et  seq. 
are   reserved   to    him    upon         (q)  See  p.  486,  supra. 
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ing  to  other  proprietors,  a  comprehensive  power,  in 
addition  to  the  provisions  above  noticed,  should 
authorise  the  working  of  the  mines  by  instroke  or 
outstroke  (r)  fix)m  the  adjoining  mines,  and  it  may 
be  right  also  to  give  power  to  grant  licences  to  raise 
minerals  from  the  latter  through  th^^  works  on  the 
settled  estate  (s).  In  a  case  in  which  the  fee  was 
vested  in  trustees,  and  they  had  power  to  lease  the 
mines,  it  was  held  that  it  must  be  treated  as  if  it 
were  an  ordinary  power  to  lease  the  mines,  in  which 
case  aU  the  authorities  establish  this  :  that  the  pro-  Produce  of 

mines  belongs 

duce  of  the  mines  is  made  part  of  the  annual  profits  to  tenant  for 

~*^        I  ^  .. .    _  —  J      life. 

of  the  estate,  and  that  whether  in  royalties,  or  m 
whatever  other  way  it  is  produced,  it  forms  part  of 
those  profits,  and  that  it  is  not  to  be  treated  like 
timber  cut,  where  the  produce  of  it  is  invested,  and 
the  mterest  only  is  paid  to  the  tenant  for  life  ;  and 
it  was  inferred  that  the  produce  belonged  to  the 
tenant  for  life  (<). 

In  the  case  of  a  settlement  of  freeholds  which  are  ^0^©^  ^  ««nt 

*^  ,  ,  ,  renewals  of 

let  on  lives  or  otherwise,  with  a  right  on  the  part  of  io««»  renewable 

-  hj  cnstonii  &c. 

the  tenant  to  renewal  by  custom  or  contract,  a  power 


(r)  Ab  to  workingby  instroke 
or  outstroke,  see  Bainbridge 
«  on  Mines,  3rd  ed.,  107  ;  Lewis 
V.  Fothergill^  L.  B.  5  Ch.  Ap. 
103  (see  also  the  obserrations 
as  to  the  words  "  winning " 
and  working' in  a  proper  and 
workmanlike  manner) ;  Jegon 
v.  Viviafij  L.  B.  6  Ch.  Ap. 
742.  As  to  the  distinction 
between  a  mining  lease  and  a 


sale  of  the  minerals,  see  Barrs 
V.  Lea,  33  L.  J.  Ch.  437,  12 
W.  E.  525. 

(s)  As  to  whether  a  licence 
of  the  latter  nature  would  be 
authorised  by  a  general  power, 
see  Jegan  v.  Vivian^  L.  E. 
1  0.  P.  9,  37,  2  C.  P.  422, 
430. 

(0  Daly  Y.  Becked,  24  Bcav. 
114,  123.    As  to  dower  out 

L  L  2 
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should  be  inserted  to  grant  renewals  according  to 
the  custom  or  contract,  and  provision  should  be 
added  as  to  the  mode  in  which  fines  taken  on 
renewal  should  be  dealt  with  (u). 


Leasing  powers 
in  settlements 
mode  puisnant 
to  articles  or 
other  executory 
trusts. 


of  royalties,    see    Dkkin    r. 
Ham&r,  1  Drew.  &  8m.  284. 

{v)  SeeSimpsahy.Bathurst, 
L.  R.  5  Ch.  Ap.  193.  In 
Pear  SB  r.  Baron,  Jacob,  158, 
it  was  considered  that  under 
articles  for  a  settlement  to 
contain  a  power  of  leasing  for 
21  years  in  possession,  a  power 
of  sale  and  exchange,  of  ap- 
pointing new  trustees,  and 
other  usual  powers,  a  power  to 
grant  building  leases  could  not 
be  inserted  in  the  settlement ; 
but  in  Tlie  Duke  of  Bedford  y. 
Tlie  Marquis  of  Ahercorn,  1 
Myl.  &  Cr.  312,  in  which  the 
articles  stipulated  that  the  set- 
tlement should  contain  usual 
provisions  (but  did  not  specify 
any  of  the  powers),  and  the 
draft  of  the  settlement  (which 
related  to  estates  in  Ireland) 
contained  leasing  powers  for 
years  and  lives  at  rack-rent, 
and  also  powers  to  grant  build- 
ing, rebuilding,  and  repairing 
leases  and  mining  leases  with- 
out fine,  a  reference  was  di- 
rected to  inquire  whether  the 
powers  proposed  to  be  intro- 
duced were  usual  powers   in 


that  part  of  Ireland  in  which 
the  estates  were  situated,  and 
whether  there  were  any  cir- 
cumstances connected  with  the 
property   which    rendered  it 
expedient  that    such   powers 
should  be  introduced.    In  Scoti 
V.  Steward,  27  Beav.  367,  real 
estate,  of  which  the  prior  owner 
had  agreed  to  grant  mining 
leases,  became   subject  to  a 
covenant    for    settlement   of 
future  property  upon  the  same 
trusts  as  settled  personalty,  or 
as  near  thereto  as  the  nature 
and  tenure   of  the   property 
would  admitof ;  and  the  Courts, 
in  making  a  reference  to  ap- 
prove of  a  settlement^  directed 
that  it  should  contain  powers 
to  grant  mining  and  agricul- 
tural leases  of  the  real  estate. 
See  also  the  observations  of 
the    late  Tice-Chancellor    of 
England  in  Hill  v.  HUl,  6  Sim. 
144,  145. 

As  to  the  doctrine  that  the 
donee  of  a  leasing  power  may 
lease  to  a  trustee  for  himself 
see  Sugd.  Pow.,  8th  ed.,  717 
et  seq.,  and  the  cases  there 
referred  to. 
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By  the  Act  of  12  &  13  Vict.  c.  26,  intituled  "An  Acts  for  reUey- 
Act  for  granting  relief  against  defects  in  leases  made  defects  in  leases 

under  powers. 


*  That  leases  under  powers 
commonly  overreach  all  the 
estates  and  powers  in  the  set- 
tlement, see  Sugd.  Pow.,  pp. 
483  et  seq.,  and  2  Chance, 
Pow.  pp.  10  et  seq.,  Snppl.  pp. 
55,  56,  referring  to  Whitlock's 
case,  8  Rep.  71  ;  Talbot  y. 
Tipper,  Skin.  427;  and  to 
the  modem  cases  of  Doe  v. 
Thomasy  9  Barn.  &  Cress. 
288  ;  Doe  v.  Rogers,  5  Barn. 
&  Ad.  764 ;  Rogers  v.  Hum- 
phregs,  4  Ad.  &  El.  299. 

*  As  to  the  right  to  equitable 
relief  in  respect  of  the  defec- 
tive execution  of  powers  of 
leasing,  see  Sugd.  Pow.,  8th 
ed.,  pp.  564  et  seq. ;  2  Chance, 
Pow.  pp.  524  et  seq.,  Suppl. 
109.  Where  the  defect  is  in 
a  matter  of  form,  and  the 
substance  of  the  contract  con- 
forms to  the  power,  the  juris- 
diction to  relieve  would  in 
general  be  exerciseable ;  but 
where  the  failure  arises  from 
substantial  variance  between 
the  power  and  the  contract 
embodied  in  the  lease,  there 
(apart  from  the  statutes  of  12 
&  13  Vict.  c.  26,  13  Vict.  c. 
17,  see  the  text,  infra)  the 
lease  would  in  general  fail  in 
equity  as  well  as  at  law.     It 


*  Priority  of 
leases  under 
powers. 


may  not  always  be  easy  to  draw 
the  line  between  defects  of 
form  and  of  substance  in 
leases ;  and  the  statutes  re- 
ferred to  (which  have  a  retro- 
spective operation)  will  in 
most  cases,  and  without  re- 
ference to  this  distinction,  set 

up  the  lease.     A  written  con-   Agreement  by 

tract  by  the  donee  of  a  leas-  ^^^^  ^^^°« 
ing  power  is  binding  on  the 
remainderman ;  Shannon  v. 
Bradsireet,  1  Scho.  &  Lef.  52 
(but  see  Oshorn  v.  Duke  of 
Marlborough,  12  Jur.  N.  S.  *  Equitable 

.^„   T^  ,  relief  in  respect 

559 ;  14  W.  R.  886,  where  the  of  defective 
power  was  a  statutory  one) ;  ^®**®*'* 
but  not  apparently  a  parol  con- 
tract followed  by  part  per- 
formance by  the  lessee  (such 
as  expenditure  on  the  faith  of 
the  lease) ;  Blore  v.  Sutton,  3 
Mer.  237  ;  and  see  Morgan  v. 
Milman,  3  De  G.  M.  &  G.  24 ;  * 
Trotman  v.  Flesher,  3  GifF.  1 ; 
Phillips  V.  Edwards,  33  Beav. 
440.  The  doctrine  of  the 
equitable  validity  of  a  con- 
tract by  the  donee  of  a  leas- 
ing power  is  in  part  the 
foundation  of  the  relieving 
statutes  above  referred  to. 

As  to  whether  provisions  in 
a  lease  in  excess  of  the  power 
can  be  rejected,  and  the  lease 
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under  powers  of  leasing  in  certain  cases/'  it  was 
enacted,  in  effect,  that  past  and  future  leases  granted 
in  the  intended  exercise  of  a  power  of  leasing  under 
an  Act  of  Parliament,  or  under  any  instrument,  and 
void  against  the  remainderman,  by  reason  of  the 
non-observance  or  omission   of  some  condition  or 
restriction,  or  by  reason  of  any  other  deviation  firom 
the  terms  of  the  power,  should,  if  made  bond  fide 
and   if  the   lessee  had  entered,  be  considered  in 
equity  as  a  contract  for  a  grant,  at  the  request  of 
the  lessee,  of  a  valid  lease  under  the  power  to  the 
effect  of  the  invalid  lease,  save  so  far  as  any  varia- 
tion might  be  necessary  in  order  to  comply  with  the 
terms  of  the  power ;  and  that  all  persons  who  would 
have  been  bound  by  a  valid  lease  under  the  power 
should  be  bound  in  equity  by  such  contract,  but 
subject  to  a  proviso  that  no  such  lessee  should  be 
entitled  by  virtue  of  any  such  equitable  contract  to 
obtain  any  variation  of  the  lease,  where  the  persons 
who  would   have  been   bound   by  such    contract 
should  be   willing  to  confirm   the    lease    without 
variation  (s.  2)  ;  also  that  where  a  lease  granted  in 
the  intended  exercise  of  any  such  power  of  leasing 
should  be  invalid  by  reason  that  the  grantor  could 
not  at  the  time  lawfully  grant  such  lease,  but  his 
estate  should  continue  after  the  time  when  such  or 
the   like  lease  might  have  been  granted  by  him 
under  the  power,  then  the  lease  should  take  effect 

upheld  as  to  the  residue,  see  and  of  Kelli/,  C,  B.,  in  the 

the  judgments  of  ByUs,  J.,  same  case  in  error,  L.  &.  2 

and  Erie,  0.  J.,  in  Jegon  v.  0.  P.  430. 
Vivian,  L.  R.  1  0.  P.  27,  37, 
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as  if  granted  at  the  lafit-mentioned  time,  and  all 
the  provisions  of  the  Act  should  apply  to  such 
lease  (s.  4)  (x).  The  Act  also  provides  that  a  lease 
granted  by  the  donee  of  a  power  which  cannot  have 
effect  and  continuance  according  to  the  terms  thereof 
independently  of  the  power  is,  for  the  purpose  of 
the  Act,  to  be  deemed  to  be  granted  in  the  intended 
exercise  of  the  power,  though  not  referring  to  the 
power  (s.  5).  The  Act  contains  a  saving  of  the 
rights  of  lessees  under  covenants  for  title  and  quiet 
enjoyment,  and  of  lessors  and  others  in  res][)ect  of 
breaches  of  the  lessees'  covenants  (s.  6);  and  an 
exception  of  leases  by  ecclesiastical  corporations, 
and  of  the  possessions  of  colleges,  hospitals,  and 
charitable  foundations,  and  of  leases,  the  subject  of 
past  or  pending  litigation  (s.  7).  There  was  also  a 
provision  (s.  3)  that  the  acceptance  of  rent  under 
any  invalid  lease  of  the  above-mentioned  description 
should,  as  against  the  person  accepting,  be  deemed 
a  confirmation  of  the  lease ;  but  this  provision  was 


(x)  This  enactment  may 
perhaps  be  looked  upon  as 
bringing  leases  under  powers 
within  the  analogy  of  the 
doctrine  that  the  interest  when 
it  accrues  feeds  the  estoppel, 
applied  in  the  case  of  a  demise 
in  Rawlins'8  case,  4  Bep.  52, 
and  other  cases  cited  in  Doe  y. 
Oliver,  5  Man.  &  By.  202,  2 
Smith's  Lead.  Cas.,  6th  ed., 
671.  Under  the  last  words  of 
the  4th  section,  it  would  appear 


that  if  before  acquiring  the 
power  the  grantor  make  a 
lease  at  variance  with  the 
terms  of  the  power,  the  lease 
would,  in  the  event  of  the 
acquisition  by  the  grantor  of 
the  power,  have  the  effect  of 
a  valid  contract  for  a  lease  in 
conformity  with  the  power, 
assuming  always  the  elements 
of  bona  fides  and  entry  by  the 
lessee. 
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Acceptance  of 
rent  may  con- 
firm voidable 
but  not  Toid 
lease  ; 


repealed  by  the  Amendment  Act  of  13  Vict.  c.  17 
(s.  1),  which  substituted  for  it  an  enactment  (s.  2) 
that  when,  upon  or  before  the  acceptance  of  rent 
under  any  such  invalid  lease,  any  receipt,  memo- 
randum, or  note  in  writing  confirming  the  lease  is 
signed  by  or  by  the  authority  of  the  person  accept- 
ing the  rent,  such  acceptance  shall,  as  against  the 
person  accepting,  be  deemed  a  confirmation  of  the 
lease  (y).     The  Amendment  Act  also  provides  that 


{y)  The  doctrine  of  law, 
Independently  of  the  statutory 
enactments  mentioned  in  the 
text,  was  that  the  acceptance 
of  rent  may  make  a  voidable 
lease  good,  bat  not  a  void  lease 
(see  Sugd.  Pow.,  8th  ed.,714 ; 
2  Chance.  Pow.  350  et  seq.  ; 
and  Mr.  Hargrave's  argument 
on  the  3rd  point  in  the  Chandoa 
case,  1  Jur.  Arg.  ]27,  citing 
numerous  authorities  to  the 
effect  that  acceptance  of  rent 
cannot  set  up  a  void  lease). 
Leases  by  a  Bishop,  or  by  a 
tenant  in  tail,  were  voidable 
only,  and  as  such  were  capable 
of  being  made  good  by  accept- 
ance of  the  rent  by  the  suc- 
cessor or  issue,  at  least  for 
their  own  time  (Shep.  Touchst. 
284 ;  but  see  Oslom  v.  Duke 
of  Marlborough,  12  Jur.  N.  S. 
559, 14  W.  R.  886),  and  so  as 
to  a  lease  by  a  husband  seised  of 
an  estate   of  inheritance  in 


right  of  his  wife  (Doe  t. 
Weller,  7  T.  R.  478)  ;  but 
leases  by  a  tenant  for  life 
made  in  the  intended  exercise 
of  a  power  were  void  (».  «., 
actually  determined,  by  the 
death  of  the  tenant  for  life), 
and  were  therefore  incapable 
of  confirmation  by  acceptance 
of  rent  or,  indeed,  by  any  other 
means,  for  "a  confirmation 
may  make  a  voidable  or  de- 
feasible estate  good,  but  it 
cannot  work  upon  an  estate 
that  is  void  in  law"  (Co.  Litt. 
295  b ;  and  see  per  Lord  Eldon 
in  Bowes  v.  Fast  London 
Waterworks  Co.  Jacob,  331). 
The  distinction  turns  on  the 
nature  of  the  lessor's  estate, 
for  "  acceptance  of  rent  on 
lease  for  years  which  is  de- 
rived out  of  a  freehold  will  not 
make  the  lease  good  after  the 
death  of  him  on  whose  life  the 
freehold  is;"  but  "acceptance 
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where  during  the  continuance  of  possession  under 
such  invalid  lease  the  remainderman  is  able  to  con- 
firm the  lease  without  variation,  the  lessee  shall  be 
bound  to  accept  a  confirmation  ;  and  that  after  con- 


of  rent  resenred  on  a  lease 
A^rvf^diout  of  inheritance  makes 
the  lease  good  "  (from  Justice 
Doderidge^a  Common  Place 
Book,  taken  from  the  Tear 
Books,  cited  1  Hargr.  Jar.  Arg. 
133).  *But  the  acceptance  of 
rent  by  the  remainderman, 
though  not  operating  as  a  con- 
firmation of  a  lease  by  tenant 
for  life,  will  in  general  be  an 
admission  by  the  remainder- 
man that  the  lessee  is  his 
tenant)  so  as  to  render  the 
latter  tenant  from  year  to  year 
{Doe  V.  Watte,  7  T.  R.  83), 
upon  the  terms  both  as  to  the 
time  of  expiry  of  the  year 
with  reference  to  which  notice 
must  be  given  {Doe  v.  Weller, 
7  T.  R.  478),  and  as  to 
the  conditions  of  the  tenancy 
(see  Beale  v.  Sandere,  5  Scott, 
58  ;  and  Hutton  v.  WarrsHy  1 
M.  &  W.  466,  in  which  this 
point  was  implied)  of  the  old 
contract.  The  receipt  of  rents 
by  a  receiver  of  the  Court  of 
Chancery,  and  the  subsequont 
acceptance  of  the  accumulated 
rents  by  the  remainderman 
from  the  hands  of  the  receiver, 


was  held  not  to  create  a 
tenancy  {Jegon  v.  Vivian,  L. 
R.  1  C.  P.  9).  The  rule  of 
law  was  followed  in  equity  in 
a  case  in  which  the  lessors, 
who  were  trustees  having  the 
legal  estate,  granted  leases  con- 
trary to  the  trust,  and  there- 
fore void  in  equity,  and  it  was 
held  that  the  cestuis  que  trust 
had  not  by  the  receipt  of  rent 
for  several  years  lost  their 
right  to  a  decree  for  setting 
aside  the  leases  {Bowes  v.  East 
London  Waterworke  Co,,  8 
Madd.  375,  Jacob,  324).  It 
was  intimated  that^  had  the 
cestui  que  trust  stood  by  and 
encouraged  expenditure  on  the 
faith  of  the  continuance  of  the 
leases,  the  Court  might  have 
come  to  a  different  conclusion 
(see  Jacob,  332);  and  in  a 
case  of  that  description  in 
which  the  lease  was  void  at 
law  as  well  as  in  equity  for 
want  of  proper  covenants,  the 
remainderman  was  decreed  to 
execute  a  proper  lease  for  the 
remainder  of  the  term  {Stiles 
V.  Cooper,  3  Atk.  692). 
Upon    considering     these 


Rule  of  law 
followed  in 
equity. 


♦  —  will  give 
rise  to  yearly 
teuancy. 


Equitable 
remedy  in  case 
of  fraud  by 
remainderman. 


Effect  of  sta- 
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firmation  and  acceptance  in  writing,  the  lease  shall 
be  valid,  and  shall  be  deemed  to  have  had  from  the 


o?^tSJ^  d^x^trines  in  connection  with 
invalid  lease.        the  statutes  referred  to  in  the 

text,  it  would  appear  that 
upon  the  general  law,  and  the 
original  Act,  independently  of 
sect.  3  (the  repealed  section), 
the  position  of  a  lessee  under 
an  invalid  lease  granted  in  the 
intended  exercise  of  a  power, 
after  acceptance  of  rent  by 
the  remainderman,  would,  as 
against  the  person  accepting, 
have  been  that  of  a  tenant  &om 
year  to  year  upon  the  terms 
of  the  lease,  with  a  right  in 
equity  to  require  (at  the  option 
of  the  remainderman)  either  a 
confirmation  of  the  existing 
contract,  or  a  lease  in  con- 
formity with  the  power.  This 
observation,  however,  probably 
requires  an  exception  as  to 
leases  by  tenants  in  tail,  and 
by  husbands  in  right  of  their 
wives,  which,  being  voidable 
only,  might,  independently  of 
the  Act,  be  set  up  at  law  by 
the  receipt  of  rent.  Upon  the 
original  Act  including  sect.  3, 
it  would  appear,  that  had  that 
section  remained  unrepealed, 
the  lessee  after  acceptance  of 
rent  would  as  before  have  been 
at  law  tenant  from  year  to 


year  upon  the  terms  of  the 
lease,  but  the  remainderman 
would  have  been  deprived  of 
his  option  to  require  a  lease 
according  to  the  power,  and 
would  have  been  bound  in 
equity  by  the  existing  lease 
(the  section  being,  it  is  con- 
ceived, operative  in  equity 
only  as  regards  void  leases,  as 
to  which  confirmation  would 
be  ineffectual  at  law,  though 
not  so  as  to  voidable  leases,  as 
to  which,  however,  the  general 
doctrine  of  law  would  in  most 
cases  have  had  the  same  opera- 
tion as  the  repealed  enact- 
ment). Lastly,  upon  the  origi- 
nal and  Amendment  Act  taken 
together,  it  is  conceived  that 
the  mere  acceptance  of  rent 
under  an  invalid  lease  leaves 
the  lessee  and  the  person  ac- 
cepting the  rent  in  the  same 
relative  position  in  which  (as 
above  pointed"  out)  they  would 
have  been  by  virtue  of  the 
general  law  and  the  original 
Act  without  sect  3 ;  and  the 
acceptance  of  rent,  coupled 
with  such  confirmatory  writing 
as  mentioned  in  sect.  2  of  the 
Amendment  Act,  would  pat 
the  lessee  and  the  person  ac- 
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granting  thereof  the  same  effect  aa  if  it  had  been 
originally  valid ;  thus,  where  circumstaiices  admit, 
imposing  on  the  lessee  the  obligation  as  weU  as 
giving  him  the  benefit  of  the  original  contract.  The 
extensive  remedial  operation  of  these  statutes  is 
manifest  without  further  comment  (z). 

The  Leases  and  Sales  of  Settled  Estates  Act, 
1856  (19  &  20  Vict.  c.  120),  sections  2  to  10  both 
inclusive  (a),  is  as  follows  : — 


cepting  the  rent  in  Qie  same 
relatiye  position  in  which  (as 
also  above  pointed  out)  the 
mere  acceptance  of  rent  by 
the  remainderman  would  have 
put  them  by  yirtne  of  the 
general  law,  and  of  the  origi- 
nal Act,  including  sect.  3. 
It  is  obyiooB  that  a  legal 
yearly  tenant,  with  an  equita- 
ble right  to  a  lease,  is  in  a 
position  which  differs  little  for 
any  practical  purpose  from 
that  which  he  would  hold  if 
the  lease  were  actually  granted. 
It  would  seem  that  the  Re- 
lief Acts  under  consideration 
might  apply  to  a  defective  lease 
granted  in  the  intended  exer- 
cise of  the  powers  given  by  the 
Settled  Estates  Act»  19  &  20 
Vict.  c.  120 ;  though  it  may 
be  that  the  28th  section  of  that 
Act  supersedes  the  applica- 
tion of  the  Belief  Acts  to  such 
leases. 


{z)  With  reference  to  the 
purely  technical  grounds  of 
objection  on  which  leases  under 
powers  have  commonly  been 
assaUed,  Mr.  Chance  obseryes 
(2  Pow.  822),  "  that  it  may 
be  only  fair  to  conclude  that 
the  plaintiffs  in  such  cases, 
when  urging  formal,  and  in 
mauy  instances  frivolous  ob- 
jections to  leases  apparently 
bond  fide,  and  frequently  pur- 
chased for  large  sums,  have 
other  and  suflScient  reasons, 
though  not  legal  ones,  to  jus- 
tify the  course  taken." 

(a)  For  the  definition  of  a  Definition  of 
settlement  as  used  in  this  Act  S^uT&tltes 
see  supra,  p.  1,  note  (a) ;  and  ^^t, 
see    the    cases    there   cited, 
determining   that    an   estate 
settled  by  the  machinery  of  a 
trust  for  sale  and  declaration 
of  trust  of  the  proceeds  is 
within  the  Act    The  Amend- 
ment Act,  21   &  22  Vict.  c. 
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SeUled 
Estates  Act 

ClauseB  as  to 
leases  under 
authority  of 
Court. 


"  2.  It  shall  be  lawful  for  the  Court  of  Chancery 
in  England,  so  far  as  relates  to  estates  in  England, 
and    for  the   Court  of   Chancery   in    Ireland,   so 


77,  B.  1,  extends  the  succes- 
sion which  constitutes  a  set- 
tlement to  the  case  in  which 
any  of  the  constituent  in- 
terests has  not  been  created 
by  direct  disposition,  but  has 
reverted  to  a  settlor,  or  de- 
scended to  the  heir  of  a  tes- 
tator. The  term  "settled 
estates"  comprises  all  estates 
or  interests  which  are  the  sub- 
ject of  a  settlement.  In  seve- 
ral cases  the  question  has 
arisen  whether  there  was 
jurisdiction  to  sell  under  the 
original  Act  where  the  par- 
ticular estate  created  by  the 
settlement  had  expired  and 
the  ultimate  fee  had  taken 
effect  in  possession ;  see  Ee 
Ooodmn,  3  Giff.  620  (in 
favour  of  the  jurisdiction)  ; 
Be  Birtle,  32  L.  J.,  Ch.  439, 
11  W.  R.  739  ;  Re  T/wmpson, 
Johns.  418,  422  (to  the  oppo- 
site effect) ;  but  this  doubt 
has  been  set  at  rest  by 
the  further  Amendment  Act, 
27  &  28  Vict.  c.  45,  s.  3, 
enacting  that  the  Court  in 
determining  what  are  settled 
estates  within  the  Act  shall 
be  governed  by  the  state  of 


facts,  and  by  the  trusts  or 
limitations  of  the  settlement 
at  the  time  of  the  settlement 
taking  effect.  See  also,  as 
to  the  definition  of  a  settle- 
ment, He  Burdin's  Will,  7  W. 
R.  711,  5  Jur.  N.  S.  1378,  28 
L.  J,  Ch.  840 ;  Beioly  v.  Car- 
ter, L.  R.  4  Ch.  Ap.  230 ;  In 
re  Shepheard,  L.  R.  8  Eq. 
571  ;  and  as  to  the  term 
**  settled  estates,"  Eyre  v. 
Saunders,  5  Jur.  N.  Sw  703  ; 
OreyY,  Jenkins,  26  Beav.  351. 
With  respect  to  the  relation 
between  the  powers  given  by 
the  Settled  Estates  Act,  and 
the  practice  as  to  Private 
Estate  Acts,  which  it  was  the 
principal  object  of  the  Act  in 
question  to  supersede,  see  Mr. 
Brickdale's  introduction  and 
notes  to  his  edition  of  the 
Settled  Estates  Act.  Mr.  Brick- 
dale  observes  (p.  6),  that "  the 
defectiveness  of  the  general 
law  led  to  elaborate  powers  in 
settlements ;  defectiveness  in 
settlements  led  to  Private 
Estate  Acts ;  and  the  inconve- 
nience of  Private  Estate  Acts 
has  led  to  the  Settled  Estates 
Act." 
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far  as  relates  to  estates  in  Ireland,  if  it  shall 
deem  it  proper  and  consistent  with  a  due  regard 
for  the  interests  of  aU  parties  entitled  under  the 
settlement,  and  subject  to  the  provisions  and  re- 
strictions in  this  Act  contained,  to  authorise  leases 
of  any  settled  estates,  or  of  any  rights  or  privi- 
leges over  or  affecting  any  settled  estates  (&)  for 
any  purpose  whatsoever,  whether  involving  waste 
or  not,  provided  the  following  conditions  be 
observed : 

"  First,  every  such  lease  shall  be  made  to  take 
effect  in  possession  at  or  within  one  year  next 
after  the  making  thereof,  and  shall  be  for  a 
term  of  years  not  exceeding  for  an  agricultural  or 
occupation  lease  twenty-one  years ;  for  a  mining 
lease,  or  a  lease  of  water,  water-mills,  way-leaves, 
water-leaves,  or  other  rights  or  easements,  forty 
years ;  and  for  a  building  lease,  ninety-nine  years, 
or  where  the  Court  shall  be  satisfied  that  it  is 
the  usual  custom  of  the  district,  and  beneficial 
to  the  inheritance  to  grant  building  leases  for 
longer  terms,  then  for  such  term  as  the  Court  shall 
direct  (c). 


(b)  As  to  the  mode  of  pro- 
yiding  for  making  roads,  see 
Jn  re  Chambers,  28  Beav.  653 ; 
In  re  Hmle,  2  Hem.  &  Mil. 
196,  cited  infra  in  reference 
to  powers  of  sale.  As  to  in- 
cluding in  a  mining  leaee  the 
use  of  contiguons  lands  neces- 
sary for  working  the  minerals, 


see  Be  Beveley,  11  W.  R.  744. 
{c)  As  to  repairing  leases, 
see  the  Amendment  Act  (21  & 
22  Vict.  c.  77),  s.  2  ;  and  as 
to  the  extension  of  the  sta- 
tutory limit  of  the  term  of 
leases  in  general  (except  agri- 
cultural leases),  see  the  same 
Act«  s.  4  ;  and  see  infra.    Ab 


^ 
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"  Secondly,  on  every  such  lease  shall  be  reserved 
the  best  rent  or  reservation  in  the  nature  of  rent, 
either  uniform  or  not,  that  can  be  reasonably 
obtained,  to  be  made  payable  half-yearly  or  oftener^ 
without  taking  any  fine  or  other  benefit  in  the 
Aature  of  a  fine. 

"  Thirdly,  where  the  lease  is  of  any  earth,  coal, 
stone,  or  mineral,  a  certain  portion  of  the  whole 
rent  or  payment  reserved  shall  be  from  time  to  time 
set  aside  and  invested  as  hereinafter  mentioned; 
namely,  when  and  so  long  as  the  person  for  the 
time  being  entitled  to  the  receipt  of  such  rent  is  a 
person  who  by  reason  of  his  estate,  or  by  virtue  of 
any  declaration  in  the  settlement,  is  entitled  to  work 
such  earth,  coal,  stone,  or  mineral  for  his  own 
benefit,  one-fourth  part  of  such  rent,  and  otherwise 
three-fourth  parts  thereof  (d) ;  and  in  every  such 


to  bnildlng  leases,  it  is  be- 
lieyed  that  in  London  and  its 
neighbourhood  a  ninety-nine 
years'  term  would  in  general 
offer  a  Bn£Scient  indacement 
to  undertake  extensive  im- 
proyements;  but  that  in 
other  districts,  buildings  will 
not  be  undertaken  except 
with  an  interest  equal  to  a 
perpetuity.  In  Ee  Crosses 
Charity,  27  Beav.  592,  build- 
ing  leases  of  property  at  St. 
Helen's  Lancashire  for  600 
years  were  authorised,  as 
being  according  to  the  custom 


of  the  district,  and  beneficial ; 
and  see  Rs  Carr,  12  Jur.  N. 
S.  1267,  9  W.  R.  776,  where 
the  property  was  near  Leeds, 
and  leases  for  999  years  or  on 
fee  farm  rent  were  authorised. 
{d)  A&  to  the  right  of  a 
tenant  for  life  in  respect  of 
mines,  when  impeachable 
for  waste,  see  supra,  p.  281, 
and  notes  thereto,  and  the  re- 
ferences in  the  notes.  Under 
settlements  giving  powers  to 
grant'mining  leases,  the  rent 
is  treated  as  forming  part 
of  the  annual  profits  of  the 
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lease  sufficient  provision  shall  be  made  to  insure 
such  application  of  the  aforesaid  portion  of  the  rent 
by  the  appointment  of  trustees  or  otherwise  as  the 
Court  shall  deem  expedient. 

"Fourthly,  no  such  lease  shall  authorise  the 
felling  of  any  trees,  except  so  far  as  shall  be  neces- 
sary for  the  purpose  of  clearing  the  ground  for  any 
buildings,  excavations,  or  other  works  authorised  by 
the  lease. 

**  Fifthly,  every  such  lease  shall  be  by  deed,  and 
the  lessee  shall  execute  a  counterpart  thereof ;  and 
every  such  lease  shall  contain  a  condition  for  re- 
entry on  non-payment  of  the  rent  for  a  period  not 
less  than  twenty-eight  days  after  it  becomes 
due. 

"  3.  Subject  and  in  addition  to  the  conditions 
hereinbefore  mentioned  every  such  lease  shall  con- 
tain such  covenants,  conditions,  and  stipulations  as 
the  Court  shall  deem  expedient  with  reference  to 
the  special  circumstances  of  the  demise  (e). 

"4.  The  power  to  authorise  leases  conferred  by 
this  Act  shall  extend  to  authorise  leases  either  of 


estate,  and  belongs  wholly  to 
the  tenant  in  possession ;  see 
p.  515,  supra,  and  the  case  of 
Daly  T.  Beckett,  24  Beav.  114, 
123,  there  referred  to ;  bnt  in 
Priyate  Estate  Acts  it  has 
recently  been  the  custom  to 
require  the  insertion  of  pro- 
visions for  the  investment  of 
part  of  the  rent  under  mining 
leases.    See  Brickdale,  Settled 


Estates  Act,  pp.  35  et  seq. 

{b)  The  Settled  Estates  Act 
cannot  be  resorted  to  for  grant- 
ing leases  based  upon  contracts 
made  by  a  testator,  unless 
such  contracts  fulfil  the  terms 
prescribed  by  the  Act ;  Gust 
V.  Middhim,  3  De  G.,  F.  &  J. 
33.  In  that  case  the  Court 
recommended  an  application  to 
Parliament  for  leasing  powers. 
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the  whole  or  any  parts  of  the  settled  estates,  and 
may  be  exercised  from  time  to  time. 

"  5.  Any  leases  granted  mider  this  Act  may  be 
smTendered,  either  for  the  purpose  of  obtaining  a 
renewal  of  the  same  or  not^  and  the  power  to 
authorise  leases  conferred  by  this  Act  shall  extend 
to  authorise  new  leases  of  the  whole  or  any  part  of 
the  hereditaments  comprised  in  any  surrendered 
lease  (/). 

"6.  The  power  to  authorise  leases  conferred  by 
this  Act  shall  extend  to  authorise  preliminary  con- 
tracts to  grant  any  such  leases,  and  any  of  the  terms 
of  such  contracts  may  be  varied  in  the  leases  (g). 

"7.  The  power  to  authorise  leases  conferred  by 
this  Act  may  be  exercised  by  the  Court,  either  by 


(/ )  See  the  5th  section  of 
the  Amendment  Act  (21  & 
22  Vict.  c.  77),  extending  the 
power  of  surrender  to  leases  in 
general.  It  has  been  doubted 
whether  the  provisionsreferred 
to  authorise  the  taking  into 
account  the  value  of  the  sur- 
rendered lease,  in  fixing  the 
terms  of  the  new  lease  (see 
p.  491,  supra) ;  but  in  Ee 
EawUn's  Estate^  L.  B.  1  Eq. 
286,  it  was  decided  that  the 
best  rent  means  the  best  rent 
that  under  all  the  circum- 
stances can  reasonably  be  had, 
having  regard  to  the  value  of 
the  lease  surrendered.  A 
lease  may  be  authorised  under 


the  Act  on  the  surrender  of 
an  existing  lease,  although 
an  underlease  is  outstanding, 
Li  re  Ford,  L.  R.  8  Eq.  309. 

{g)  It  does  not  appear  that 
the  Act  authorises  what  is 
a  common  arrangement  with 
builders  undertaking  extensive 
works  under  a  contract  stipu- 
lating for  the  best  rent  as  to 
the  whole  property;  namely, 
that  upon  taking  leases  they 
shall  have  an  option  as  to  the 
apportionment  of  the  rent ;  as 
the  Act  would  appear  to  re- 
quire the  best  rent  upon  every 
separate  lease ;  see  Oust  r. 
Middletoriy  3  De  G.,F.&J.33. 
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approving  of  particular  leases,  or  by  ordering  that 
powers  of  leasing,  in  conformity  with  the  provisions 
of  this  Act,  shall  be  vested  in  trustees  in  manner 
hereinafter  mentioned. 

"8.  When  application  is  made  to  the  Court 
either  to  approve  of  a  particular  lease,  or  to  vest 
any  powers  of  leasing  in  trustees,  the  Court  shall 
require  the  applicant  to  produce  such  evidence  as  it 
shall  deem  sufficient  to  enable  it  to  ascertain  the 
nature,  value,  and  circumstances  of  the  estate,  and 
the  terms  and  conditions  on  which  leases  thereof 
ought  to  be  authorised. 

"  9.  When  a  particular  lease  or  contract  for  a 
lease  has  been  approved  by  the  Court,  the  Court 
shall  direct  what  person  or  persons  shall  execute  the 
same  as  lessor,  and  the  lease  or  contract  executed  by 
such  person  or  persons  shall  take  effect  in  all  respects 
as  if  he  or  they  was  or  were  at  the  time  of  the 
execution  thereof  absolutely  entitled  to  the  whole 
estate  or  interest  which  is  bound  by  the  settlement, 
and  had  immediately  afterwards  settled  the  same 
according  to  the  settlement,  and  so  as  to  operate  (if 
necessary)  by  way  of  revocation  and  appointment  of 
the  use,  or  otherwise  as  the  Court  shall  direct. 

"10.  Where  the  Court  shall  deem  it  expedient 
that  any  general  powers  of  leasing  any  settled 
estates  conformably  to  this  Act  should  be  vested  in 
trustees,  it  may  by  order  vest  any  such  power  ac- 
cordingly, either  in  the  existing  trustees  of  the 
settlement  or  in  any  other  persons ;  and  such 
powers,  when  exercised  by  such  trustees,  shall  take 
effect  in  all  respects  as  if  the  power  so  vested  in 
them  had  been  originally  contained  in  the  settle- 
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ment,  and  so  as  to  operate  (if  necessary)  by  way  of 
revocation  and  appointment  of  the  use,  or  otherwise 
as  the  Court  shall  direct ;  and  in  every  such  case 
the  Court,  if  it  shall  think  fit,  may  impose  any  con- 
ditions as  to  consents  or  otherwise  on  the  exercise 
of  such  power,  and  the  Court  may  also  authorise 
the  insertion  of  provisions  for  the  appointment  of 
new  trustees  from  time  to  time  for  the  purpose  of 
exercising  such  powers  of  leasing  as  aforesaid"  (h). 


operation  of 
9th  and  lOih 
sections  of 
Settled  Estates 
Act  on  devo- 
lution of  right 
to  rent  and 
benefit  of 
covenants  and 
condition. 


(h)  Upon  the  9th  &  10th 
sections  it  may  be  observed 
that  where  a  particular  lease 
is  approved,  and  the  person 
directed  to  execute  as  lessor 
has  not  the  legal  fee,  the 
persons  claiming  under  the 
settlement  are  put  in  the  po- 
sition of  assignees  of  the  rever- 
sion, BO  as  in  that  character  to 
take  the  rent  and  the  benefit 
of  the  covenants  and  condition 
of  re-entry  under  the  statute 
of  Henry  8  ;  and  that  where 
a  general  leasing  power  is 
vested  in  trustees  not  having 
the  legal  fee,  the  lease  ope- 
rates as  if  the  power  had  been 
conferred  by  the  settlement, 
and  hence  annexes  the  rent 
and  the  benefit  of  the  cove- 
nants and  condition  to  the 
successive  uses  of  the  rever- 
sion, as  if  the  persons  taking 
under  those  uses  had  been 
assignees  of  the  reversion,  ac- 
cording to  the  doctrine  estab- 


lished in  Whitloch'8  case^  8 
Rep.  69,  and  the  other  autho- 
rities cited  supra,  pp.  484, 
492  et  seq.  These  provisions 
appear  to  be  very  skilfully 
framed  for  bringing  leases 
under  the  Act  within  the  ope- 
ration of  established  princi- 
ples. In  some  cases,  perhaps, 
doubts  may  arise  with  respect 
to  the  legal  incidents  of  a 
statutory  lease  of  an  easement, 
as  to  which  it  would  seem 
that,  in  general,  the  limitation 
of  a  use  would  not  be  exe- 
cuted by  the  statute ,-  but 
this  consideration  is  little 
attended  to  in  practice ;  see 
supra,  p.  513,  note  (m).  With 
respect  to  cases  in  which  the 
person  directed  to  execute  as 
lessor,  or  the  trustee  of  the 
power,  has  the  legal  fee,  the 
leases  will  operate  at  law  as 
legal  demises,  and  the  legal 
right  to  the  rent,  covenants, 
and  condition  of  re-entry  will 
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Sections  11  to  15  both  inclusive  of  the  Settled 
Estates  Act  relate  to  sales  under  the  Act  and  to  the 
dedication  of  parts  of  settled  estates  for  roads  and 
streets  and  otherwise  for  the  general  benefit  of  the 
property.  It  is  proposed  to  extract  these  sections  in 
connection  with  the  observations  to  be  hereafter  made 
on  powers  of  sale,  though  it  may  be  here  noticed 
that  the  power  of  dedicating  parts  of  the  estate  for 
the  general  benefit  of  the  property  will  probably  be 
most  often  made  available  in  connection  with  leases, 
through  the  agency  of  which  most  improvements, 
including  the  covering  of  estates  with  continuous 
buildings,  are  efiected.  Sections  16  to  21  inclusive  — astoappu- 
define  the  persons  who  may  apply  (by  petition)  for  Cou?^*&c. : 
the  exercise  of  the  powers  of  the  Act,  and  whose 
concurrence  or  consent  is  required  to  an  application 
under  the  Act  (power,  however,  being  given  in  certain 
cases  to  give  effect  to  a  petition  saving  the  rights  of 
persons  whose  consent  or  concurrence  has  been  re- 
fused or  cannot  be  obtained),  and  also  prescribe  the 

devolve  accordingly,  though  of  such  a  condition  is  not  in  future 

course  the  beneficial  interest  to  be  inserted  save  in  cases 

will  be  governed  by  the  equit-  in  which  the  parties  desire  it, 

able  limitations.  or   it  appears  to  the  Court 

It  was  the  practice  for  orders  that    there   is    some    special 

vesting  leasing  powers  in  trus-  reason  rendering  its  insertion 

tees  and  others  under  the  Act,  necessary  or  expedient,  and  by 

to   contain    a  condition    re-  s.  2,  such  conditions  may  be 

quiring  the  leases  to  be  sub-  struck  out  of  orders  previously 

mitted  to  or  be  settled  by  the  made.     See  Bd  HoyU^  12  W. 

Judge,  or  to  be  made  conform-  R.  1125.    As  to  the  practice 

able  with  a  model  lease  depo-  of  the  Court  with  respect  to 

sited  in  the  Judge's  chambers ;  settling  leases  under  the  Act, 

but  by  the  second  Amendment  see  Morgan's  Chancery  Acts, 

Act,  27  &  28  Vict.  c.  45,  s.  1,      4th  ed.,  p.  241,  note  («)• 

If  u  *j 
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notice 


notices  to  be  given  ;  and  prohibit  the  granting  any 
application  where  the  applicant  has  been  refused  a 
private  Act  for  a  similar  object  (i).  Section  22  enacts 
to  recording  that  the  Court  shall  direct  that  some  sufficient  notice 
of  any  exercise  of  any  of  the  powers  conferred  on  it 
by  the  Act  shall  beplaced  on  the  settlement,  or  on  any 
copies  thereof,  or  otherwise  recorded  in  any  way  it 
may  think  proper,  in  aU  cases  where  it  shall  appear 
to  the  Court  to  be  practicable  and  expedient  for  pre- 
venting fraud  or  mistake  (A).  Sections  23  to  25  in- 
clusive provide  for  the  application  of  money  received 
upon  sales,  or  set  aside  out  of  the  rent  or  payments 
reserved  on  mining  leases,  and  will  be  extracted  in 
connection  with  the  observations  proposed  to  be  made 
on  powers  of  sale.     Section  26  authorises  repeated 


—prohibiting 
exercise  of 
powers  if  pro- 
hibited by 
settlement ; 


(i)  See  these  sections,  with 
the  cases  npon  them  in  Mor- 
gan's Chancery  Acts,  pp.  244 
at  seq.,  and  notes.  Special 
reference  may  here  be  made 
to  the  important  case  of 
Cfrey  v.  Jenkins,  26  Beav.  851, 
deciding  that,  for  the  purpose 
of  a  sale  under  the  Act,  trus- 
tees with  power  of  sale  repre- 
sented the  entire  interest  over 
which  their  power  extended  ; 
and  see  Uyre  y.  Saunders,  4 
Jur.  N.  S.  830.  The  rule  as  to 
consents  is  similar  to  that  of 
the  House  of  Lords  upon  Estate 
Acts,  with  the  exception  of 
the  important  difference  that 
consent  on  behalf  of  an  infant 
tenant  in  tail  will  not  bind  the 


remainderman.  See  Brickdale, 
Settled  Estates  Act^  38;  and 
as  to  ss.  20,  21,  see  Mr.  Brick- 
dale's  note,  pp.  39  et  seq. 

{k)    By  the  41st  General 
Order,  Rule  24  (Morgan,  4th 
ed.,    601),     every   order    of 
the  Court  under  the  Act  is  to 
specify  on  what  document  or 
documents,  if  any,  the  notice 
referred  to  by  the  22d  section 
of  the  Act  shall  be  placed  or 
indorsed ;  and  the  Judge  may 
require  the  production  of  the 
document  or  documents  so  in- 
dorsed ;  and  as  to  lands  in  a 
register  county  or  district,  the 
Court  may  order  a  duplicate 
or  memorial  to  be  registered. 
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exercises  of  the  powers  of  the  Act  in  relation  to  the 
same  settlement,  but  prohibits  the  exercise  of  those 
powers  if  an  express  declaration  or  manifest  intention 
that  they  shall  not  be  exercised  is  contained  in  the 
settlement,  or  may  be  reasonably  inferred  therefrom 
or  from  extrinsic  circumstances  of  evidence,  but  the 
circumstance  of  the  settlement  containing  powers  for 
similar  purposes  is  not  to  preclude  the  Court  from 
exercising  the  powers  of  the  Act,  if  it  shall  think  that 
the  powers  contained  in  the  settlement  ought  to  be 
extended  (Z).  The  27th  section  provides  that  nothing 
in  the  Act  shall  empower  the  Court  to  authorise  any 
lease,  sale,  or  other  act  beyond  the  extent  to  which  it 
might  have  been  authorised  in  the  settlement  by  the 
settlor.     The  28th  section  provides  that  after  the  —protecting  acts 

"••  m  excess  of 

completion  of  any  lease  or  sale  or  other  act  under  the  jurisdiction; 
authority  of  the  Court,  and  purporting  to  be  in  pur- 
suance of  the  Act,  the  same  shall  not  be  invalidated 
on  the  ground  that  the  Court  was  not  thereby  em- 
powered to  authorise  the  same ;  except  that  no  such 
lease,  sale,  or  other  act  shall  have  any  eflfect  against 
any  person  whose  concurrence  in  or  consent  to  the 


(t)  That  the  Court  is  not 
precluded  from  exercising  the 
powers  of  the  Act,  where  there 
is  a  similar  power  in  the  set- 
tlement, though  the  power  in 
the  settlement  would  be  suffi- 
cient and  extension  therefore  is 
not  required,  see  per  Wood, 
V.C,  in  Re  Thompson,  Johns. 
423,  424.  But  where  a  will 
gave  leasing  powers  to  the 
enant    for   life    exerciseable 


only  with  the  consent  of  a 
person  named  (the  devisee  for 
life  of  contiguous  property), 
the  Court  held  itself  bound  by 
the  restriction,  and  declined  to 
exercise  the  powers  of  the  Act 
so  as  to  dispense  with  such 
consent;  Ee  Hurh,  2  Hem. 
&  M.  196.  See,  also,  as  to 
the  26th  section,  Brickdale, 
Settled  Estates  Act,  86. 


1 


5:u 


—  JV  to 
limited 


leases  by 
owners ; 
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application  ought  to  have  been  obtained  and  was  not 
obtained  (m).  The  29th  section  enables  the  Court  to 
provide  for  the  costs  out  of  the  estate,  and  the  30th 
section  (enlarged  by  the  7th  section  of  the  Amend- 
ment Act  21  &  22  Vict,  a  77)  gives  power  to  make 
general  rules  and  orders  as  to  procedure  and  other 
matters  of  practice,  which  by  the  3l8t  section  are 
directed  to  be  laid  before  Parliament  (n). 

Sections  32  to  35  both  inclusive  of  the  Settled 
Estates  Act  are  as  follows  : — 

*'  32.  It  shall  be  lawful  for  any  person  entitled  to 
the  possession  or  to  the  receipt  of  the  rents  and 
profits  of  any  settled  estates  for  an  estate  for  life,  or 
for  a  term  of  years  determinable  with  his  life,  or  for 
any  greater  estate,  either  in  his  own  right  or  in  right 
of  his  wife,  unless  the  settlement  shall  contain  an 
express  declaration  that  it  shall  not  be  lawful  for  such 
person  to  make  such  demise ;  and  also  for  any  person 
entitled  to  the  possession  or  to  the  receipt  of  the 
rents  and  profits  of  any  unsettled  estates  (o)  as  tenant 


(m)  As  to  the  protective 
eflfect  .of  this  section,  see 
Ee  Thompson^  Johns.  418; 
Beioley  v.  Carter^  L.  R.  4 
Ch.  Ap.  230 ;  Re  Shepheardy 
L.  R.  8  Eq.  571.  Brickdale, 
Settled  Estates  Act,  94. 
The  language  of  the  section 
suggests,  that  the  drafts- 
man preparing  a  lease  or 
conveyance  under  the  powers 
of  the  Act,  should  not  fail  to 
make  it  expressly  "in  pur- 
suance of  the  Act,"  so  that 


purporting  to  be  in  pursuance 
of  the  Act,  it  may,  beyond 
question,  come  within  the 
operation  of  this  enactment 

(n)  The  rules  as  to  pro- 
ceedings under  the  Settled 
Estates  Act,  are  in  Greneral 
Orders,  xli,  14 — 25,  Morgan, 
pp.  599  et  seq.  See,  also, 
the  regulations  (not  having 
the  force  of  General  Orders) 
of  8  Aug.  1857,  xxi. — ^xxiii., 
Morg.  Ivi.  et  seq. 

(o)  With  reference  to  the 
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by  the  courtesy,  or  in  dower,  or  in  right  of.  a  wife 
who  ifi  seised  in  fee,  without  any  application  to  the 
Court,  to  demise  the  same,  or  any  part  thereof,  except 
the  principal  mansion-house  and  the  demesnes  thereof 
and  other  lands  usually  occupied  there  with,  from  time 
to  time  for  any  term  not  exceeding  twenty-one  years 
to  take  effect  in  possession,  provided  that  every  such 
demise  be  made  by  deed,  and  the  best  rent  that  can 
reasonably  be  obtained  be  thereby  reserved,  with- 
out any  fine  or  other  benefit  in  the  nature  of  a  fine, 
which  rent  shall  be  incident  to  the  immediate  rever- 
sion ;  and  provided  that  such  demise  be  not  made 
without  impeachment  of  waste,  and  do  contain  a  cove- 
nant for  payment  of  the  rent,  and  such  other  usual 
and  proper  covenants  as  the  lessor  shall  think  fit,  and 
also  a  condition  of  re-entry  on  non-payment  for  a 
period  not  less  than  twenty-eight  days  of  the  rent 
thereby  reserved,  and  on  non-observance  of  any  of 
the  covenants  or  conditions  therein  contained  ;  and 
provided  a  counterpart  of  every  deed  of  lease  be 
executed  by  the  lessee  (p). 


use  of  this  phrase  it  will  be 
observed,  that  though  a  te- 
nancy bj  the  courtesy,  or  in 
dower,  implies  the  existence 
of  estates  by  way  of  succession, 
yet  these  estates  do  not  stand 
limited  by  way  of  succession, 
80  that  the  definition  of  a  set- 
tlement according  to  the  1st 
section  is  not  satisfied. 

(p)  *  The  32nd  section,  though 
giving  a  sufficient  power  to 
tenants  for  life  to  grant  agri- 


cultural and  occupation  leases, 
has  not  superseded  the  prac- 
tice of  giving  an  express  power 
to  tenants  for  life  to  grant 
such  leases ;  for  the  Act  does 
not  provide  for  leases  being 
granted  during  the  miuority 
of  the  tenant  in  possession, 
and  as,  in  the  ordinary  forms, 
one  power  provides  for  the 
cases  of  an  adult  tenant  for  ^f^e^^ir 
life  and  of  minorities,  and  it  y^^  "<>* 
is  expedient  that  the  power  32nd  section  of 

Settled  Estate 
Act. 
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— ^that  lease  shaU 
be  evidence  of 
counterpart 


Repeal  of  prior 
statutes  giving 
leasing  powers 
to  tenants  in 
tail  and  hus- 
bands seised  in 
right  of  their 
wives. 


"  33.  Every  demise  authorised  by  the  last  pre- 
ceding section  shall  be  valid  against  the  person 
granting  the  same,  and  all  other  persons  entitled  to 
estates  subsequent  to  the  estate  of  such  person  under 
or  by  virtue  of  the  same  settlement,  if  the  estates  be 
settled  ;  and  in  the  case  of  unsettled  estates,  against 
all  persons  claiming  through  or  under  the  wife  or 
husband  (as  the  case  may  be)  of  the  person  granting 
the  same  (q). 

"  34.  The  execution  of  any  lease  by  the  lessor  or 
lessors  shall  be  deemed  sufficient  evidence  that  a 
counterpart  of  such  lease  has  been  duly  executed  by 
the  lessee  as  required  by  this  Act  (r). 

"  35.  The  Act  of  the  thirty-second  year  of  King 
Henry  the  Eighth,  chapter  twenty-eight,  intituled 
*  Lessees  to  enjoy  the  farm  against  the  tenants  in 
tail,'  and  the  Act  of  the  Parliament  of  Ireland  of  the 
tenth  year  of  King  Charles  the  First,  session  three, 
chapter  six,  intituled  *Aii  Act  that  lessees  shall 
enjoy  their  farms  against  tenants  in  taU,  or  in  right 
of  their  wives,  etc.,'  are  hereby  repealed,  except  so 


should  be  retained  with  a 
view  to  the  latter  object,  little 
or  nothing  would  be  gained 
by  relying  on  the  Act  as  to 
the  former.  It  may  not  be 
clear  upon  principle  how  the 
right  to  the  benefit  of  the 
covenants  and  condition  of  re- 
entry would  run  upon  a  lease 
by  tenant  for  life  under  this 
section,  but  it  is  presumed  that 
the  analogy  of  a  lease  under  a 


power  would.be  followed. 

(q)  See  sect.  8  of  the  Amend- 
ment Act  21  &  22  Vict,  c 
77,  making  a  lease  under  the 
S2nd  section  valid  against  the 
wife  surviving. 

(r)  This,  of  course,  applies 
to  any  lease  under  the  Act ; 
not   merelv  to    leases    under 

m 

the  section  immediately  pre- 
ceding. 
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far  as  rektes  to  leases  made  by  persons  having  an 
estate  in  the  right  of  their  churches  "  (s). 

Sections  36  to  39  inclusive  of  the  Settled  Estates  General  clauses. 
Act  provide  as  to  the  exercise  of  the  powers  of  the 
Act  on  behalf  of  infants  (^),  lunatics,  and  bankrupts 
or  insolvents,  and  by  married  women  upon  their 
separate  examination ;  and  include  the  important 
enactment  that  no  clause  or  provision  in  any  settle- 
ment restraining  anticipation  shall  prevent  the  Court 
from  exercising  any  of  the  powers  given  by  the 
Act,  and  no  such  exercise  shall  occasion  a  forfeiture, 
anything  in  the  settlement  notwithstanding  (i^).  Sect. 
40  provides  for  applications,  consents,  and  the  exer- 
cise of  powers  being  optional.  Sect.  41  provides  for 
resort  to  the  Act  by  limited  owners  in  possession, 
notwithstanding  the  existence  of  iQCumbrances,  but 
not  so  as  to  bind  the  iQcumbrancers  without  their 
concurrence  (x).     The  42nd  section  saves  parliamen- 


(«)  Mr.  Brickdale  (Settled 
Estates  Act,  95,  96)  notices 
that  these  statutes  are  repealed, 
in  order  that  there  might  not 
be  two  concarrent  statutes  for 
e£fecting  one  object. 

(/)  As  to  the  authority  of 
the  Court  being  required  to 
consents  on  behalf  of  infants, 
see  Brickdale,  Settled  Estates 
Act,  96  ;  and  for  the  practice 
under  these  sections,  see  the 
notes  in  Morgan's  Chancery 
Acts,  4  th  ed.,  pp.  252  et  seq. 
It  may  be  open  to  question 
whether  the  powers  of  con- 


senting, &c.,  given  to  assignees 
by  the  36th  section  are  exer- 
cisable by  a  trustee  under  a 
bankruptcy  or  liquidation  by 
arrangement  since  the  Bank- 
ruptcy Act,  1869. 

{u)  As  to  the  examination 
of  married  women  resident  out 
of  the  jurisdiction,  see  21  & 
22  Vict.  c.  77,  s.  6. 

(x)  As  to  the  doctrine  to 
which  this  section  applies,  see 
supra,  p.  481,  note  (/),  where 
also  this  section  is  cited  in 
full. 
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leases  in 
Settled  Estates 
Aijiemlinenb 
Act. 


tary  enteik,  and  reversions  vested  inthe  down ;  and 
the  43rd  section  saves  the  rights  of  lords  of  manors. 
Sect.  44  enacts  that  the  provisions  of  the  Act  shall 
extend  to  all  settlements,  whether  made  before  or 
after  it  came  in  force,  except  those  as  to  demises 
to  be  made  without  application  to  the  Court,  which 
are  to  extend  only  to  settlements  made  after  the  Act 
came  in  force.  By  sect  45  the  Act  is  not  to  extend 
to  Scotland ;  and  sect.  46  names  the  1st  of  No- 
vember, 1856,  as  the  time  when  it  was  to  come  in 
force. 

The  2nd,  4  th,  5th,  and  8th  sections  of  the  Settled 
Estates  Amendment  Act  21  &  22  Vict.  c.  77  are 
as  follows  : — 

*'  2.  The  term  ^  building  lease '  in  the  said  Act 
{i.  e.,  the  Settled  Estates  Act),  shall  be  deemed  to 
include  a  repairing  lease,  so  that  no  repairing  lease 
shall  be  made  for  a  term  exceeding  sixty  years. 

"  4.  The  power  given  to  the  Court  by  the  second 
section  of  the  said  Act  to  extend  the  term  therebv 
prescribed  for  building  leases,  where  it  shall  be  satis- 
fied that  it  is  the  usual  custom  of  the  district,  and 
beneficial  to  the  inheritance,  to  grant  building  leases 
for  longer  terms,  shall  be  extended  and  may  be 
exercised  with  respect  to  all  the  other  leases  in  the 
same  section  mentioned,  except  agricultural  leases, 
provided  the  Court  shall  be  satisfied  that  it  is  the 
usual  custom  of  the  district  and  beneficial  to  the 
inheritance  to  grant  such  leases  for  longer  terms. 

"  5.  The  power  conferred  by  the  fifth  section  of 
the  said  Act  to  surrender  leases  granted  under  the 
provisions  of  the  said  Act  shall  be  deemed  to  extend 
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to  all  leases,  whether  granted  in  pursuance  of  the 
said  Act  or  otherwise.  • 

"  8.  In  addition  to  the  persons  expressly  enume- 
rated in  the  thirty-third  section  of  the  said  Act, 
against  whom  demises  authorised  by  the  thirty- 
second  section  are  to  be  valid,  such  demises  in  the 
case  of  unsettled  estates  shall  be  valid  against  the 
wife  of  any  husband  making  such  demise  of  estates 
to  which  he  is  entitled  in  right  of  such  wife  "  (y). 


(y)  The  provisions  of  the 
further  Amendment  Act,  27  & 
28  Vict.  c.  45,  have  already 
been  referred  to,  see  supra, 
pp.  524,  531,  note.  Reference 
may  here  also  be  made  to  the 
enactment  in  1  Wm.  4,  c.  65, 
8.  17,  *which  provides  that 
"  Where  any  person,  being  an 
infant  under  the  age  of  21 
years,  is  or  shall  be  seised  or 
possessed  of,  or  entitled  to 
any  land  in  fee  or  in  tail, 
or  to  any  leasehold  land  for 
an  absolute  interest,  and  it 
shall  appear  to  the  Court  of 
Chancery  to  be  for  the  benefit 
of  such  person  that  a  lease 
or  underlease  should  be  made 
of  such  estates  for  terms  of 
years,  for  encouraging  the 
erection  of  buildings  thereon, 
or  for  repairing  buildings 
actually  being  thereon,  or  the 
working  of  mines,  or  other- 
wise improving  the  same,  or  for 
farming  or  other  purposes,  it 


shall  be  lawfdl  for  such  infant, 
or  his  guardian  in  the  name 
of  such  infant,  by  the  direc- 
tion of  the  Court  of  Chancery 
to  be  signified  by  an  order  to 
be  made  in  a  summary  way 
upon  the  petition  of  such 
infant  or  his  guardian,  to  ♦  Leasing  power 
make  such  lease  of  the  land  of  oHnfants' 

estates  m 

such  persons,  respectively,  or  i  Wm.  4,  ^ 
any  part  thereof  according  to  ^'  '^*^  *' 
his  or  her  interest  therein  re- 
spectively, and  to  the  nature 
of  the  tenure  of  such  estates 
respectively,  for  such  term  or 
terms  of  years,  and  subject  to 
such  rents  and  covenants,  as 
the  said  Court  of  Chancery 
shall  direct."  This  enact- 
ment, BO  far  as  it  authorises 
leases  of  "settled"  estates,  will 
probably  be  superseded  in 
practice  by  the  Settled  Estates 
Act ;  but  may  still  be  useful 
in  cases  in  which  there  is  no 
"succession"  of  interests  within 
the  definition  of  the  word  "  set- 
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If  the  estate  comprise  a  manor,  the  leasing  powers 
are  in  ordinary  course  followed  by  a  power  of  grant- 
ing licences  to  copyholders  to  improve  and  to  demise 
their  tenements  (z),  which  like  the  leasing  powers  is 
commonly  made  exerciseable  by  the  tenant  for  life  in 
possession,  and  by  the  trustees  of  the  settlement 
during  the  minority  of  the  persons  in  possession  (a). 
In  the  absence  of  a  licence  from  the  lord,  which 
operates  as  a  dispensation,  a  copyholder  who  grants 
a  lease  of  his  tenement  for  more  than  a  year  (6),  or 
who  commits  waste  by  pulling  down  buildings  or 
otherwise  (c),  incurs  the  forfeiture  of  his  tenement ; 


Special  customs 
of  manors 
authorising 
leases  by 
tenants. 


tlement"  nnder  the  latter  Act. 
See  In  re  Clark,  L.  R.  1  Ch.  Ap. 
292,  where  the  infant  was  en- 
titled in  fee  defeasible  on  his 
death  under  21  without  issue. 

(2:)  See  p.  274,  supra. 

{a)  See  supra,  p.  480,  and 
p.  481,  note. 

(b)  In  some  manors  leases 
are  authorised  by  special  cus- 
tom ;  thus  it  is  stated,  that 
in  the  manors  of  Stepney  and 
Hackney,  in  Middlesex,  leases 
may  be  granted  without  li- 
cence for  terms  not  exceeding 
31  years  and  4  months,  so 
that  they  be  presented  by  the 
homage  and  entered  on  the 
rolls  at  the  first  or  second  court 
after  the  making  (Scriv.  Cop., 
by  Stalman,  5th  ed.,  330) ;  and 
that  the  custom  of  the  manor  of 
Highbury,  in  Middlesex,  war- 


rants the  granting  of  leases  for 
21  years  (Shelford,  Copyholds, 
154,  referring  to  Rates toms  t. 
BmtUy,^  Bro.  C.  C.  415).  It 
appears  that,  according  to  the 
custom  of  the  manor  of  Ealing 
the  lord  cannot  license  a  lease 
for  moi'e  than  21  years  {Han- 
bury  V.  Liichfieldy  2  MyL  &  K. 
631). 

{c)  It  seems,  however,  that 
a   copyholder   may,    without 
licence,    pull    down   ruinous 
buildings    and    erect    better 
{Hardy  v.  Reeves,  4  Yes.  480), 
and  even  pull  down  without 
rebuilding,  if  the  value  of  the 
tenement  be  not  thereby  dimi- 
nished, as  where  there  are  no 
damages  there  can  be  no  waste 
{Doe  V.  The  Earl  of  Burlington, 
5  Bam.  &  Ad.  507,  supra,  p. 
507,  note  {y) ). 
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and  the  lord  cannot  grant  a  licence  or  dispensation  for 
a  longer  term  in  the  tenancy  than  he  has  in  the  seig- 
nory,  unless  under  a  power  springing  from  the  iee{d). 


{d)  ♦Scriv.  Cop.,  5th  ed., 
331,  referring  to  Petty  v. 
Evansy  2  Brown.  40 ;  S.  G.  nom. 
Pettis  V.  J)ehban8, 6  Vin.  Cop.  I. 
d. ;  iRoll.  Abr.  511,  (K.)  Gilb. 
Ten.  203,  299  ;  Muni/as  v. 
Baker,  I  Keb.  25.  It  appears, 
however,  that  though  the 
lord  have  only  a  particular 
estate,  he  can,  by  admission  of 
a  copyholder  after  a  forfeiture 
committed,  effectually  dis- 
pense with  the  forfeiture  as 
against  the  remainderman,  for 
he  may  make  voluntary  grants, 
and  such  admittance  amounts 
to  an  entry  and  new  grant 
{Milfax  V.  Baker,  1  Lev.  26)  ; 
and  it  seems  that  his  licence 
will  have  the  like  operation 
{DoeY.  Eellier,  ST.  R.  171); 
and  the  mere  omission  of  the 
lord  to  take  advantage  of  the 
forfeiture  would,  it  appears, 
protect  the  copyholder  against 
those  in  remainder,  as  no  lord 
can  take  advantage  of  a  for- 
feiture but  him  who  is  lord  at 
the  time  of  the  forfeiture  in- 
curred, except  when  the  act  of 
forfeiture  destroys  the  estate, 
which  is  not  the  case  with  a 
lease  {Lady  Montague's  case. 


Cro.  Jac.  301 ;  Doe  v.  ffellier,  •Effect  of  waiver 

3  T.  R  173 ;  and  see  Doe  v.  il,rd"with^  ^ 
Bousfield,  6  Q.  B.  492).  It  is  ^"^^  interest, 
somewhat  difficult  to  draw  the 
line  so  as  to  reconcile  the  two 
classes  of  authorities  cited  in 
this  note.  The  subject  is  con- 
sidered in  2  Watk.  Copyholds, 
4th  ed.,  pp.  88  et  seq.,  where 
the  conclusion  come  to  (p.  90) 
is  that "  it  may  be  very  doubt- 
ful if  the  lord  pro  tempore 
grant  licence  to  the  copyholder 
to  demise  for  years,  and  the 
copyholder  demise  accordingly, 
whether  such  demise  would  be 
a  cause  of  forfeiture  of  the 
copyhold,  as  the  copyholder 
would  act  with  the  privity  of 
his  lord,  though  the  demise 
might  he  immediately  avoided 
by  the  lord  in  reversion.  A 
lord  who  holds  at  will  may 
dispense  even  as  to  those  in 
remainder  or  reversion ;  and 
it  should  seem  that  the  very 
act  of  licensing  would  preclude 
the  lord  who  licensed  from 
availing  himself  of  any  forfeit- 
ure by  reason  of  an  act  done 
in  pursuance  of  such  licence  ; 
and  the  dispensation  of  the 
forfeiture  for  a  moment  would 
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Hence  it  is  expedient  to  insert  in  settlements  com- 
prising a  manor  a  power  for  the  person  in  possession 
of  the  manor  for  the  time  being,  though  but  for  a 
limited  interest,  to  grant  licences  for  the  purposes 
above  mentioned.  In  the  form  in  this  collection  the 
donee  of  the  power  is  authorised  to  grant  licences 
to  build,  improve,  and  pull  down  buildings,  and  to 
lease  for  terms  not  exceeding  twenty-one  years ;  or 
as  to  building,  rebuilding,  and  repairing  leases  not 
exceeding  ninety-nine  years,  to  commence  from  or 
within  six  months  after  the  time  of  granting  the 
licence ;  and  to  fix  the  sum  which,  during  the  term 
mentioned  in  the  licence,  shall  be  considered  as  the 
annual  value  for  the  purpose  of  assessing  fines,  the 
sum  so  fixed  not  being  less  than  the  best  rent  which 
might,  at  the  dat<i  of  the  licence,  be  obtained  upon 
a  demise  of  the  premises  during  that  term  (e),  and  no 


seem  a  dispensation  for  ever." 
If  this  view  be  correct,  a  li- 
cence to  demise  granted  by  a 
lord  having  a  particular  estate, 
would  appear  to  be  practically 
sufficient,  if  it  did  not  involve 
any  interference  with  the  lord's 
customary  emoluments ;  as 
the  copyholder  would  be  safe 
against  forfeiture,  and,  in  the 
case  supposed,  the  lord  in  re- 
mainder would  have  no  motive 
for  intervening.  It  is  believed 
that  in  practice,  upon  inves- 
tigating the  title  to  copyholds 
which  have  been  demised  by 
licence,  the  lord's  title  is  as- 


sumed without  investigation ; 
and  this  may  be  thought  to  be 
in  favour  of  the  view  that  a 
demise  under  licence  from  a 
lord  having  a  limited  interest^ 
is  not  a  cause  of  forfeiture. 

{e)  This  may  be  the  most 
important  part  of  the  power 
(see  the  last  note),  especially 
as  it  would  often  be  imprac- 
ticable to  make  improvementB, 
if  the  lord  could  not  effectually 
remit  the  customary  right  to 
have  the  fines  assessed  on  the 
improved  value  during  a  cer- 
tain term.  As  to  the  right,  as 
between  tenant  for  life   and 
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fine  being  taken  for  the  grant  of  the  licence,  except . 
the  customary  annual  fine  (if  any),  and  the  customary 
fines  and  other  payments  and  services  being  reserved 
to  the  lord  ;  and  every  licence  is  required  to  be 
entered  on  the  court  rolls  (/).  The  3rd  section  of 
the  Settled  Estates  Amendment  Act  21  &  22  Vict.  Clause  in 

Settled  Estates 

c.  77,  enacts  that  "  all  the  powers  to  authorise  and  Amendment 

,  Act  autho- 

to  grant  leases  contained  in  the  said  Act  (the  Settled  rising  grant  of 

licences. 

Estates  Act)  and  this  Act  shall  be  deemed  to  include 
powers  to  the  lords  of  settled  manors  to  give  licences 
to  their  copyhold  or  customary  tenants  to  grant 
leases  of  lands  held  by  them  of  such  manors,  to  the 
same  extent  and  for  the  same  purposes  as  leases 
may  be  authorised  or  granted  of  freehold  heredita- 
ments under  the  said  Act  and  this  Act "  (g).  All 
powers,  however,  for  granting  licences  to  copy- 
holders for  the  above-mentioned  purposes  have  be- 
come practically  of  little  use,  since  the  copyholder 
can  compel  enfranchisement,  as  he  now  always  does 
before  building  or  otherwise  improving. 


remainderman  of  a  manor,  to 
the  fines  payable  on  grants  of 
waste  lands,  and  to  monies 
payable  in  consideration  of 
the  waiver  of  restrictive  con- 
ditions in  grants,  see  Earl 
Cowley  V.  WellesUy^  L.  R.  1 
Eq.  656. 

(/)  See  further  as  to  licences 
by  lords  of  manors,  Scriv. 
Cop.  by  Stalman,  5th  ed.,  pp. 
329  et  seq. ;  Shelf.  Cop.  pp. 
153  et  seq. 


(ff)  See  the  enactments  as 
to  leases  in  the  Settled  Estates 
Act,  supra,  pp.  524  et  seq. ; 
and  in  the  Amendment  Act, 
supra,  pp.  538  et  seq.  Mr. 
Peachey  observes  on  the  As  to  sufficiency 
section  cited  in  the  text,  that  power  to  grant 
neither  of  the  Acts  contains  licences  to 
any  provision  for  limiting,  or 
enabling  lords  of  manors  in 
settlement  to  limit,  fines  un- 
certain during  the  existence 
of  leases  of  copyhold  lands 


demise. 


yV^*"^-</    £ 


««*.-^       <*<■  ^€^ 


..y^ 
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The  power  of  granting  licences  to  copyholders  is 
followed  by  that  of  enfranchising  tenements  holden 
of  any  of  the  settled  manors,  usually  (where  it 
occurs)  the  first  in  order  of  a  series  of  powers 
(including  those  of  partition  and  of  sale  and  ex- 
change) which  authorise  the  alienation  of  the  original 
subject  of  the  settlement,  and  the  substitution  of 
other  property,  and  the  revocation  of  the  uses  of 
the  settlement  and  appointment  of  new  uses  as  aux- 
iliary to  that  purpose ;  and  which^  in  ordinary  prac- 
tice, are  not  entrusted  to  the  limited  owner  of  the 
estate,  but  are  exerciseable  by  the  trustees  of  the 
settlement,  with  the  consent,  however,  of  the  limited 
owner  in  possession,  if  of  age  Qi).  An  enfranchise- 
ment under  a  power  operates  as  an  appointment  of 
the  fee  of  the  tenement  enfranchised  to  the  copy- 


granted  under  the  Act  (Set- 
tlements, 944,  note ;  see  supra, 
notes  {i)  and  («) ) ;  and  infers 
the  necessity  of  a  special 
power  to  grant  licences  to 
demise  in  settlements  of 
manors  wherein  the  fines  are 
not  certain  (id.  711,  note). 

(A)  According  to  former 
practice  the  trustees  for  pre- 
serving contingent  remainders 
were  also  trustees  of  the 
powers.  Trusts  for  preserving 
contingent  remainders  have 
fallen  into  disuse,  but  the 
trustees  of  the  powers  may 
still  be  looked  upon  as  the 
trustees  for  the  general  pur- 


poses of  the  settlement,  as 
distinguished  from  trustees 
for  special  purposes,  such  as 
securing  a  jointure,  raising 
portions,  &c.  See  p.  275, 
supra.  It  is  now  not  unusual, 
and  is  a  convenient  course  (on 
account  of  the  saving  of  ex- 
pense and  trouble  in  small 
transactions),  to  give  the  power 
of  enfranchisement  to  the  ten- 
ant for  life,  binding  him  per- 
sonally to  pay  over  the  gross 
sums  paid  as  consideration  to 
the  trustees,  but  making  bis 
receipt  a  discharge  to  the 
copyholder. 
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holder,  so  as  by  the  union  of  the  freehold  and 
copyhold  interests  to  extinguish  the  latter,  and  con- 
vert the  tenure  into  freehold  (i).  As  the  right  of 
common  in  the  lord's  waste  within  the  manor  is  lost 
by  enfranchisement,  even  though  the  conveyance  be 
with  all  appurtenances,  a  re-grant  of  the  common  is 
a  usual  part  of  a  deed  of  enfranchisement  (k) ;  and 
power  for  this  purpose  should  be  annexed  to  the  power 
of  enfranchisement ;  but  though  there  be  no  re-grant 
of  the  rights  of  common,  it  seems  that  the  rights 
would  subsist  in  equity,  notwithstanding  the  enfran- 
chisement (/).  The  form  used  in  this  collection  Fom  of  power, 
authorises  an  enfranchisement  with  or  without  the 
commons  and  other  copyhold  rights,  for  a  considera- 
tion in  money,  either  in  gross  or  by  way  of  rent,  or 
in  land,  or  for  other  valuable  consideration,  and  with 
any  reservations,  exceptions,  and  restrictions  (m) ;  and 

(t)  See,  with  respect  to  en-  the  assui-ance  of  the  rights  of 

franchisement,  ante,  vol.ii.pp.  common  could  hardly  vest  in 

339  etseq.,  note.  That  the  ordi-  the  copyholder  a  use  executed 

narypowerwould  not  authorise  by  the  statute.    It  is  under- 

the  enfranchisement  of  copy-  stood  that  the  lord  cannot, 

holdsforliyes, seep.  341, note,  even  with  the  consent  of  the 

{k)  See  ante,  vol.  ii.  p.  342,  homage,  approve    against    a 

note.  right  of  common  granted  or 

(/)  ♦Ibid.  There  is  perhaps  appointed  on  enfranchisement  *  Effect  of 
some    difficulty    in    defining        (m)  As  to  what  things  are  api^intnient  as 

with   precision  the  technical  to  be  considered  as  reserva-  common, 

operation  of  a  re-grant  of  the  tions  and  what  as  exceptions, 

rights  ofcommon,  or  (as  would  see  Boe  v.  LocJcy  2  Ad.  &  El. 

be  the  form  assumed  by  an  en-  705  ;  Durham,  Ac,^  Railway 

franchisement  under  a  power  Company  v.  Walker^  2  Q.  B. 

like  that  in  this  collection)  of  967,  as  to  which,    however, 

an  appointment  of  the  freehold  see  ante,  voL  ii.  pp.  427,  428 

with  the  rights  of  common,  as  note  (a), 

voii.  iir.  X  x 
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directs  the  reservation  or  settlement  of  rents,  reser- 
vations, and  privileges,  so  as  to  be  received  and  en- 
joyed by  the  persons  who  would  have  been  entitled 
to  the  customary  payments  and  privileges.     The 
provisions  for  the  receipt  and  application  of  money, 
and  the  settlement  of  land  to  be  received  upon  en- 
franchisement, are,  according  to  the  forms  in  this  col- 
lection, deferred  to  a  subsequent  part  of  the  settle- 
ment, and  there  incorporated  with  those  of  the  money 
and  land  acquired  through  a  sale  or  exchange;  but  this 
practice  must  be  varied,  where  the  details  of  the  power 
of  sale  and  exchange  are  left  to  the  operation  of  the 
Act  of  23  &  24  Vict.  c.  145   (to  give  to  trustees 
mortgagees  and  others  certain  powers  now  commonly 
inserted  in  settlements,  mortgages  and  wills).  Part  I. 
Until  recently  the  enfranchisement  of  copyholds 
could  not  in  general  (n)  be  eflfected  except  by  the  lord 
seised  in  fee,  or  under  a  power  springing  from  the 
fee.     Now,  however,  under  the  Copyhold  Acts  (o), 
the  lord  of  a  manor  (whatever  be  his  estate  or  interest 
therein)  may,  with  the  consent  of  the  Copyhold  Com- 
missioners, enfranchise  any  lands  holden  of  the  manor 
in  consideration  of  any  sum  of  money  (payable  forth- 


(n)  See  a  notice  of  Acts 
of  Parliament  giving  special 
powers  to  enfranchise  nnder 
certain  cirenmstances  in  Shelf. 
Cop.  251,  note  (/) ;  and  in 
Cooke  on  Cop.  Enfr.,  p.  107. 

((?)  4  &  5  Vict.  c.  35 ;  6  & 
7  Vict.  c.  23 ;  7  &  8  Vict.  c. 
55 ;  15  &  16  Vict,  c,  51  ;  21 
&  22  Vict.  c.  94.  The  last  Act, 
among  other  changes,  repeals 


the  clauses  in  the  preyious 
Acts  authorising  commuta- 
tions and  enfranchisements  by 
schedule  of  apportionment, 
upon  the  ground,  probably, 
that  this  method  had  not,  in 
practice,  been  resorted  to.  The 
Copyhold,  Inclosure,and  Tithe 
Commissions  were  consoli- 
dated by  14  &  15  Vict  c.  53. 
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with  or  at  a  future  time)  agreed  to  be  paid  by  the  tenant 
(4  A  5  Vict.  c.  35,  s.  56)  ;  or  (wholly  or  in  part)  in 
consideration  of  the  grant  of  a  rent  in  fee  issuing  out 
of  the  enfranchised  lands  (6  &  7  Vict.  c.  23,  s.  1), 
and  varying  with  the  price  of  com  in  the  same  manner 
as  a  tithe  commutation  rentcharge  (21  &  22  Vict.  c. 
94, 8. 11,  but  as  to  variable  rentcharges  existing  pre- 
viously to  that  Act,  see  4  &  5  Vict.  c.  35,  s.  36),  or 
of  fixed  amount  (15  &  16  Vict.  c.  51,  s.  41) ;  or 
(wholly  or  in  part)  in  consideration  of  lands  parcel  of 
the  manor  or  any  right  to  mines  or  minerals  in  or 
under  such  lands,  or  any  right  to  waste  in  lands  be- 
longing to  the  manor  (6  &  7  Vict.  c.  23,  s.  1),  or  of 
lands  not  being  parcel  of  the  manor  or  of  any  right 
to  mines  or  minerals  under  other  lands,  respectively 
capable  of  being  conveniently  held  with  the  manor 
(7  &  8  Vict.  c.  55,  s.  5) :  and  the  tenant  (whatever 
his  interest)  may  accept  such  enfranchisement  on  the 
agreed  terms  (4  &  5  Vict.  c.  35,  s.  56).  Provision  is 
made  for  notices  being  given  when  either  party  to  the 
enfranchisement  has  only  a  particular  estate  (4  &  5 
Vict.  c.  35,  s.  56,  but  see  6  &  7  Vict.  c.  23,  s.  13). 
Lands  enfranchised  under  the  Acts  are  to  be  held 
under  the  same  title  as  that  under  which  they  were 
held  at  the  time  of  the  enfranchisement,  and  are 
not  to  be  subject  to  incumbrances  affecting  the 
manor  (p)  (4  &  5  Vict.  c.  35,  s.  64).     The  result  of 

{p)  ♦In  this  respect  enfran-  considered  that  the  copyhold  *  As  to  enfran- 
chisements   under    the  Acts  tenure  being  merged  in  the  in  inciim])i-ance8 
have  an  advantage  over  those  fee,  incumbrances   upon  the  ^^  freciioid. 
effectuated  without  having  re-  manor  are  let  in    upon   the 
course  to  the  statutory  powera,  enfranchised  lands.    As  to  the 
as    under   the    latter    it    is  effect  in  this    respect   of  a 

N   N   2 
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enfranchisement  under  the  Acts  is,  that  upon  the 
execution  of  the  enfranchisement  deed  the  lands  en- 
franchised become  in  all  respects  of  freehold  tenure, 
subject  to  the  payment  of  the  enfranchisement  con- 
sideration, but  so  that  any  commonable  right  of  the 
tenant  shall  continue  attached  to  the  lands  notwith- 
standing the  conversion  of  the  tenure  (g),  and  with- 
out other  alteration  of  the  title  (4  &  5  Vict,  c  35, 
s.  81).  Should  the  lord's  right  in  mines  and  minerals 
have  been  reserved,  the  tenant  may  grant  rights  of 
entry  and  way  and  other  easements  in  aid  of  that 
reservation  (id.  s.  84;  see  21  &  22  Vict.  c.  94,  s.  14). 
Any  gross  sum  of  money  paid  for  enfranchisement, 
where  the  lord  has  a  limited  interest,  may,  at  his 
option,  either  be  paid  into  court  to  be  eventually 
applied  in  redemption  of  the  land  tax,  discharge  of 
incumbrances  aflfecting  the  manor  or  other  lands 
settled  therewith,  or  purchase  of  lands  to  be  settled 
to  the  like  uses  as  the  manor  (4  &  5  Vict.  c.  35,  s.  73  ; 
see  ss.  74  and  75  as  to  sums  not  exceeding  £200  and 
£20  respectively);  or  else  be  paid  to  the  trustees 
of  the  instrument  under  which  the  lord  holds  the 
manor,  or  where  there  are  no  such  trustees,  then  to 

compulsory  enfranchisement  made  in  contemplation  of  en- 
(which  forms  the  snbject  of  a  franchisement)  notwithstand- 
distinct  scheme  not  taken  into  ing  the  lord's  right  to  mine- 
consideration  in  the  text),  see  rals,  &c.  (see  the  observations 
Kerr  v.  Fawson,  25  Beav.  on  that  case,  ante,  toL  ii.,  p. 
394,  in  which  a  purchaser  340,  note), 
was  compelled  to  take  a  title  (q)  As  to  the  operation  in 
depending  on  a  compulsory  this  respect  of  enfranchise- 
enfranchisement,  without  in-  ments  made  independently  of 
vestigation  of  the  lord's  title,  the  Acts,  see  supra,  p.  545, 
and  (the  contract  having  been  and  notes. 
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trustees  nominated  by  the  Commissioners,  to  be  by 
such  trustees  with  the  consent  of  the  Commissioners 
applied  in  like  manner  (6  &  7  Vict.  c.  23,  s.  14). 
Money  payable  as  consideration  for  enfranchisement 
(but  not  actually  paid)  may  be  charged  upon  the 
land  (21  and  22  Vict.  c.  94,  s.  21  (r) )  by  a  certificate 
of  charge  in  the  nature  of  a  mortgage  (id.  ss.  29,  35, 
and  see  ss.  32,  34),  and  is  to  be  a  first  charge  (id.  s. 
33),  and  when  a  lord  of  limited  interest  is  entitled  to 
a  certificate  of  charge  in  respect  of  enfranchisement 
money  left  chargeable  upon  the  land  enfranchised,  the 
charge  is  to  remain  appendant  and  appurtenant  to  the 
manor,  but  not  so  as  to  be  incapable  of  being  severed 
therefrom,  or  to  be  afiected  by  the  extinction  thereof 
(id.  s.  31).  As  to  rents  forming  the  consideration 
for  enfranchisement,  they  are  secured  by  rights  of 
distress  and  of  entry  and  possession  (4  &  5  Vict.  c. 


(r)  From  the  language  of 
the  2nd  section  of  21  &  22 
Vict.  c.  94,  which  repeals  "all 
the  provisions  [of  the  Copy- 
hold Acts]  which  authorise 
the  charging  of  enfranchise- 
ment or  compensation  moneys 
or  the  expenses  of  commuta- 
tions or  enfranchisements  upon 
lands,"  and  also  from  thd 
sections  relating  to  certificates 
of  charge,  29 — 36,  and  espe- 
cially ss.  31  and  36,  the  writer 
infers  that  the  charge  in  fa- 
vour of  the  lord  of  enfran- 
chisement money  not  actually 
paid  now  depends  on  the  sec- 
jLion  cited  in  the  text ;  and 


that  4  &  5  Vict.  c.  35,  ss.  70 
—72  ;  7  &  8  Vict.  c.  55,  s.  4, 
which  put  the  lord  in  the  po- 
sition of  mortgagee  in  fee 
with  power  of  distress  of  the 
enfranchised  land,  have  been 
superseded.  At  the  same  time 
there  appears  to  the  writer  to 
be  much  diflBculty  in  putting 
tliis  construction  on  21  &  22 
Vict.  c.  94,  s.  21.  Upon  the 
language  of  that  section  alone 
the  writer  would  have  thought 
its  operation  confined  to 
charging  in  favour  of  the  te- 
nant money  actually  paid  by 
him  upon  enfranchisement. 


A 
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35,  ss.  47—49  ;  6  &  7  Vict.  c.  23,  s.  1 ;  7  &  8  Vict 
c.  55,  a  7),  and  the  person  empowered  to  obtain  the 
enfranchisement  may  grant  such  rent  to  the  person 
enfranchising  and  his  heirs  to  the  uses  upon  which 
the  manor  is  held,  and  charge  it  upon  the  enfran- 
chised lands  or  any  of  them,  and  make  it  payable  half- 
yearly  ;  and  the  rent  so  granted  is  to  be  a  rent-service, 
and  thenceforth  parcel  of  and  appendant  and  appur- 
tenant to  the  manor  (6  &  7  Vict.  c.  23,  s.  2),  and  is 
to  be  a  first  charge  (id.  s.  7).  Lands  or  rights  to 
mines  or  minerals  or  waste  forming  the  consideration 
for  enfranchisement,  are  also  authorised tobe  conveyed 
to  the  same  uses  as  the  manor  (id.  s.  3  ;  7  &  8  Vict 
c.  55,  s.  5).  Expenses  incurred  by  the  lord  upon 
enfranchisement  may  be  charged  upon  the  manor  or 
maybe  paid  out  of  the  consideration  money  or  charged 
upon  the  rentcharge  or  other  consideration  for  enfran- 
chisement (21  &  22  Vict  c.  94,  s.  24).  The  Acts 
expressly  save  the  right  to  enfranchise  independendy 
of  their  provisions  (4  &  5  Vict  c.  35,  s.  83  ;  15  &  16 
Vict  c.  51,  s.  55).  From  the  outline  here  given  of 
the  scheme  of  these  Acts,  so  far  as  relating  to  volun- 
tary enfranchisement,  it  would  appear  to  be  a  legiti- 
mate inference  that  the  statutory  powers  could  in 
general  be  exercised  with  as  much  facility  and  con- 
venience as  the  ordinary  power  in  settlements,  the 
agency  of  the  tenant  for  life,  under  the  supervision  of 
the  Copyhold  Commissioners  (whose  procedure  is 
cheap  and  simple),  being  substituted,  where  the 
statutes  are  called  into  operation,  for  that  of  the 
trustees  of  the  settlement  acting  with  the  consent 
of  the  tenant  for  life.  The  Copyhold  Acts  also 
comprise  schemes  for  the  compulsory  enfranchise- 
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ment  of  copyholds,  at  the  instance  either  of  the  lord 
or  the  tenant,  and  at  the  expense  of  the  party 
requiring  it ;  and  for  commutations  of  the  lord's 
rights  without  changing  the  tenure  (s). 

Where  the  settlement  comprises    an   undivided  Power  of 

l>artitioii. 

share  of  lands,  power  is  given  to  the  trustees  of  the 
powers  (with  the  consent  of  the  tenant  for  life  if  of 
age)  to  concur  with  the  owners  of  the  other  un- 
divided share  or  shares  in  effecting  a  partition,  and 
for  that  purpose  to  give  or  receive  money  for 
equality  of  partition  (t),  and  to  revoke  the  uses  of 


(5)  *  In  a  paper  issued  by  the 
Copyhold  Commissioners,  as  a 
guide  for  the  terms  of  enfran- 
chisement, which  will  be  found 
in  Shelf.  Cop.  458,  Cooke,  Cop. 
Enfr.  134,  they  state  as  the 
result  of  their  experience,  that 
enfranchisements  are  very  usu- 
ally  made  on  something  like 
the  following  terms : — Twenty- 
five  yeara  for  quitrents — Copy- 
holds of  inheritance,  Fine- 
certain  one  year's  value,  Fines 
arbitrary,  four  to  six  years* 
value — Copyholds  for  three 
lives,  six  years'  value — Copy- 
holds for  six  lives,  four  years' 
value — Heriots,  two  heriots 
and  a  half  the  average  of  the 
three  last  heriots.  As  to  copy- 
holds for  lives,  the  Commis- 
sioners add,  that  the  different 
ages  of  existing  lives  must 
(obviously)  vary  the  terms  of 
such  bargains.  As  to  the  right 


of  the    tenant    for    life    of    a    •  Ordinary  term 

manor  to  preliminary  fines  ll^^H^ 
paid  on  enfranchisement  under 
the  Copyhold  Act  1852,  s.  1, 
see  JSarl  Cowley  v.  Wellesley, 
L.  R.,  1  Eq.  G56  ;  and  as  to  the 
right  to  a  sum  paid  for  fines 
on  enfranchisement  by  a  rail- 
way company  under  the  Lands 
Clauses  Act  1845,  s.  96,  see 
Be  Wilson's  Estate,  2  Johns. 
&  H.  619. 

{t)  It  seems  probable  that, 
upon  the  exercise  of  the  power 
of  partition,  money  might  be 
given  or  taken  for  equality  (or 
owelty)  of  partition,  without 
express  authority.  See  Bar- 
tram  v.  Whichcote,  6  Sim.  86,  in 
which  the  question  was  upon 
a  power  of  exchange.  A  parti- 
tion under  a  power  was  appa- 
rently not  subject  to  the 
implied  right  of  entry  upon 
eviction,  which  previously  to 
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Whether  power 
of  sale  and 
exchange  antho< 
rises  partition. 


the  settlement  (subject,  however,  to  mortgages 
made  under  the  trusts  of  terms  and  to  leases)  and 
to  declare  new  uses.  The  provisions  for  the  settle- 
ment of  the  land,  and  the  receipt  and  application 
of  money  to  arise  by  partition  are,  according  to  the 
forms  in  this  collection,  incorporated  (as  in  the  case 
of  enfranchisement  (ti) )  with  those  of  the  money 
and  land  acquired  through  a  sale  or  exchange ;  a 
practice,  however,  which  must  be  varied,  where  the 
details  of  the  power  of  sale  and  exchange  are  left 
to  the  operation  of  the  Act  of  23  &  24  Vict.  c.  145, 
Part  I. 

The  question  has  several  times  arisen  whether  a 
power  of  sale,  or  of  sale  and  exchange,  authorises  a 
partition ;  and  it  is  conceived  that  this  question  must 
be  considered  as  decided  in  the  negative,  so  far  as 
regards  the  direct  exercise  of  the  power  (x).  Of 
course,  a  power  may  be  such  that,  though  not  in 
express  terms  a  power  to  partition,  it  may  upon  the 
context  be  construed  as  authorising  a  partition  (y)  ; 
and  it  seems  that  under  an  ordinary  power  of  sale  a 
partition  may  be  effected,  by  selling  the  undivided 
interest,  and  taking  back  by  purchase  the  divided 
part  {z). 


the  Act  of  8  &  9  Vict  c.  106, 
was  incident  to  a  partition  at 
common  law,  and  which  was 
abolished  by  that  statute,  s.  4. 
See  6  Sim.  92  ;  2  Sand.  Uses, 
4th  ed.,  70 ;  2  Chance,  Pow. 
[2505]  et  seq.,  [2512]. 

(w)  See  p.  446,  supra. 

(x)  See  Abel  v.  HeaUicote,  4 
Bro.  C.  C.  278, 2  Yes.  Jun.  98, 


Sugd.  Pow.  8th  ed.  856  et  seq. ; 
M' Queen  v.  Farquhar,  11  Ves. 
467  ;  Attomey-Oeneral  v.  Ha-- 
milton,  1  Madd.  214  ;  Brassey 
V.  Chalmers,  16  Beav.  223,  on 
app.  4  De  G.  M.  &  G. 
528. 

{y)  See  Bradshaw  y.  Fans, 
3  Drew.  534. 

(z)  See2  Ves.  Jun.  101,  1, 
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Until  recently,  ii  the  absence  of  a  power,  a  partition  a»  *<>  partition 

•^  .       under  Inclosuro 

could  only  be  effected  through  the  medium  of  a  suit  in  Acts. 
Chancery  (a) ;  but  now,  under  provisions  contained  in 


Madd.  223,  Sugd.  Pow.  858. 
A  partition  under  a  power  with 
consent  of  the  tenant  for  life, 
who  is  owner  of  the  other  un- 
divided share,  is  within  the 
protection  of  the  doctrine  in 
Howard  v.  Ducane,  Turn.  & 
Buss.  81.  See  2  Chance,  Pow. 
[2434].  A  power  to  partition 
might,  no  doubt,  be  introduced, 
where  there  were  undivided 
shares,  into  a  settlement  made 
pursuant  to  articles  directing 
the  insertion  of  usual  powers. 
See  the  judgment  of  the  late 
Vice-Chancellor  of  England  in 
Hill  V.  Hill,  6  Sim.  145.  That 
the  right  to  the  custody  of  the 
principal  deed  upon  a  parti- 
tion is  not  subject  to  any  fixed 
rule,  see  Elton  v.  Elton,  27 
Beav.  632,  in  which  enrolment 
in  Chancery  was  directed, 
with  liberty  to  any  party  to 
have  a  duplicate  at  his  own 
expense. 

(a)  As  to  partition  by  the 
Court  of  Chancery,  see  Agar 
V.  Fairfax,  17  Ves.  533,  2 
Lead-  Cae.  Eq.  3rd  ed.,  407 
and  notes  ;  Seton's  Decrees, 
3rd  ed.,  pp.  571  et  seq.  The 
jurisdiction  of  the  Coart  of 
Chancery  was  assumed  on  ac- 


count of  the  difficulty  attend- 
ing the  process  of  partition  by 
means  of  the  writ  of  partition 
at  common  law  (see  per  Lord 
Eldm,  17  Ves.  552 ;  Co.  Litt. 
169  a,  note  (2)  Hargr.;  1 
Fonbl.  Eq.  18,  note).  It  was 
extended  to  copyholds  (to 
which  it  did  not  previously 
apply,  Jope  v.  Morshead,  6 
Beav.  213),  by  4  &  5  Vict, 
c.  35,  B.  85.  The  course  was 
to  issue  a  commission  for  the 
division  and  allotment  of  the 
property,  and  to  order  the 
enjoyment  in  severalty  of  the 
allotments,  and  the  execution 
of  mutual  conveyances  (see  the 
form  of  the  decree,  Seton's 
Decrees,  571);  and  though  at 
common  law  payments  for 
equality  of  partition  could  not 
be  directed,  jurisdiction  to 
award  a  sum  of  money  or  rent 
for  this  purpose  was  assumed 
in  equity ;  but,  unless  directed 
by  the  decree,  the  Commis- 
sioners could  not  themselves 
award  sums  to  be  paid  for 
equality  of  partition  (see  2 
Lead.  Cas.  Eq.,  p.  432).  In 
modern  practice  it  has  become 
the  common  course,  instead  of 
issuing  a  commission,  to  direct 
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the  Acts  for  the  Inclosure,  Exchange,  and  Improve- 
ment of  Land,  the  substance  of  which  is  stated  in  a 
former  part  of  this  work  (6),  the  Inclosure  Commis- 


•  Reference  to 
provisioiuB  as  to 
partition  in 
luclotiure  Acts. 


proposals  for  a  partition  to  be 
laid  before,  the  Judge  in 
Chambers  (see  Clarke  y.  Clay- 
ton, 2  Giff.  333,  335,  in  which 
the  decree  is  set  out,  and  see 
Seton,  572) :  but  it  seems  that 
the  Gonrt  will  not  make  a 
decree  for  a  partition  of  copy- 
holds without  directing  a  com- 
mission {Bowles  T.  Rumpy  9 
W.  R.  370).  The  jurisdiction 
to  sell  in  a  partition  suit  bad 
been  assumed  in  sereral  cases 
by  directing  a  sale  for  raising 
the  costs  of  suit  (see  Davis  t. 
Turvey,  32  Beav.  554 ;  Hub- 
bard V.  Hubbard,  2  Hem.  & 
Mil.  38;  Fleming  v.  Arm- 
strong, 34  Beav.  109).  And 
bj  31  &  32  Vict.  c.  40,  a  dis- 
cretionary power  of  selling  in 
a  partition  suit,  on  the  appli- 
cation of  any  of  the  parties 
interested,  is  given  to  the 
Court  of  Chancery ;  and  if  the 
parties  interested  to  the  ex- 
tent of  one  moiety  or  upwards 
request  a  sale,  the  Court  is  to 
direct  a  sale,  unless  it  sees 
good  reason  to  the  contrary. 
As  to  the  practice  under  this 
Act,  see  Landell  v.  Baker, 
L.  R.  6  Eq.  268 ;  Osbom  v. 
Osbom,  id.    338;  Peters    v. 


Bacon,  L.  R.  8  Eq.  125  ;  Roe- 
buck V.  Chadebet,  id.  127; 
Silver  v.  Udall,  9  Eq.  227; 
Hurry  v.  Hurry,  L.  R  10 
Eq.  346 ;  Teall  v.  Watts,  L. 
R.  11  Eq,  213;  Aston  v. 
Meredith,  id.  601 ;  France  v. 
France,  L.  R.  13  Eq.  173; 
Holland  v.  Holland,  Weekly 
N.  1872,  28 ;  and  as  to  the 
obligation  to  direct  a  sale  at 
the  instance  of  the  owner  of 
a  moiety,  see  Pemberton  v. 
Barnes,  L.  R.  6  Ch.  Ap.  685. 
(b)  *  See  ante,  vol.  ii.  p.  69, 
note,  referring  to  8  &  9  Vict 
c.  118,  ss.  16 — 21,  defining 
the  persons  interested  in  land 
within  the  meaning  of  that 
Act,  B.  148  enabling  the  In- 
closure Commissioners,  on  the 
appUcation  in  writing  of  the 
persons  interested,  to  make  an 
order  of  exchange  having  the 
effect  of  a  transposition  of 
titles,  and  s.  150  as  to  notices 
and  dissents ;  and  see  s.  151 
as  to  expenses.  See,  also,  ante, 
vol.  ii.  p.  75,  note,  referring 
to  11  &  12  Vict.  c.  99,  ss.  13, 
14,  enabling  the  Commission- 
ers, upon  the  application  in 
writing  of  the  persons  so  in- 
terested, to  make  an  order  of 
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sioners  have  power,  upon  the  application  of  the 
Hmited  owners  in  possession  of  land  or  other  here- 
ditaments (corporeal  or  incorporeal)  held  in  un- 
divided shares,  to  make  an  order  of  partition,  trans- 
ferring to  the  land  allotted  in  severalty  the  title  to 
the  undivided  share  in  respect  of  which  it  has  been 
allotted.  The  prior  Acts  did  not  contain  any  pro- 
vision for  inequality  of  partition ;  but  by  20  &  21 
Vict  c.  31,  ss.  7 — 11,  when  an  exact  allotment  in 
severalty  of  the  lands  proposed  to  be  partitioned 


partition,  impressing  upon  the 
land  allotted  the  title  to  the 
correspondingundivided  share, 
and  assimilating  partitions  to 
exchanges  nnder  the  Acts  with 
respect  to  notice,  dissent,  &c. 
12  &  13  Vict.  c.  83,  s.  7, 
extends  the  power  of  partition 
to  rights  of  common  and  other 
rights,  easements,  rents,  tithes 
and  rentcharges ;  and  pro- 
Tides  that,  as  to  persons  inter- 
rested  as  a  class  or  inconmion 
in  rights  or  property  proposed 
to  be  partitioned  under  the 
Acts,  the  application  of  two- 
thirds  in  value  of  the  persons 
so  interested  is  to  be  deemed 
the  application  of  all  persons 
interested.  15  &  16  Yict.  c.  79 
(see  ante,  vol.  ii.  p.  78,  note), 
B.  31,  authorises  a  partition 
where  the  same  person  is  in- 
terested in  undivided  shares 
under  different  titles ;  and  (s. 
32)  authorises  the   combina- 


tion of  partition  and  exchange 
under  the  Acts.  17  &  18  Vict, 
c.  97,  s.  3,  extends  the  word 
"  land  "  to  incorporeal  as  well 
as  corporeal  hereditaments,  and 
any  undivided  share  thereof; 
and  (s.  5)  authorises  the  Com- 
missioners to  proceed  upon  the 
application  of  persons  in  pos- 
session under  any  agreement 
for  exchange  or  partition,  as  if 
they  were  the  parties  inter- 
ested under  the  Acts ;  and  (ss. 
10 — 14),  authorises  the  appor- 
tionment of  chief  rents.  The 
Acts  for  the  Inclosure,  Ex- 
change, and  Improvement  of 
Lands,  are  8  &  9  Vict,  c  118  ; 
9  &  10  Vict.  c.  70;  10  &  11 
Vict.  c.  Ill  ;  11  &  12  Vict, 
c.  99  ;  12  &  13  Vict.  c.  83  ; 
15  &  16  Vict.  c.  79  ;  17  &  18 
Vict.  c.  97;  20&  21  Vict.  c. 
31 ;  and  22  &  23  Vict.  c.  43. 
See  also  31  &  32  Vict.  c.  89. 
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cannot  conveniently  be  made,  the  deficiency  may 
be  compensated  by  a  perpetual  rentcharge  to  be 
charged  on  the  land  the  value  of  which  is  in  excess, 
or  upon  such  part  thereof  as  shall  afibrd  sufficient 
security.  The  deficiency  in  value  of  the  land  to  be 
so  compensated  is  not  to  exceed  one-eighth  part  of 
its  actual  value  ;  the  amount  of  the  rentcharge  and 
the  land  to  be  charged  therewith  are  to  be  fixed  by 
the  order  of  partition  ;  and  the  rentcharge  is  to  be  a 
first  and  indefeasible  charge,  recoverable  in  the  same 
manner  as  a  tithe  rentcharge,  and  impressed  with  the 
same  title  as  the  land  for  the  deficiency  in  value 
whereof  it  is  an  equivalent.  By  22  &  23  Vict  c. 
43,  s.  10,  the  concurrence  of  lessees  (when  falling 
within  the  definition  of  persons  interested)  in  appli- 
cations for  partition  is  dispensed  with  ;  power  is 
given  to  the  Commissioners  to  apportion  the  rent  of 
land,  the  subject-matter  of  a  partition  ;  and  lessees 
are  not' to  have  the  power  of  giving  notice  of  dissent 
imder  the  Acts;  and  by  s.  11,  the  provisions  of 
the  Acts  as  to  notice  of  dissent  are  not  to  apply  to 
partitions  in  which  the  application  is  made  by  two- 
thirds  in  value  of  the  persons  interested  (c). 
MTexcLn^e  The  powcr  of  sale  and  exchange  which  it  has 

hitherto  been  the  practice  to  insert  in  settlements  of 
real  estate  has  become,  in  its  most  improved  form,  a 
somewhat  complex  and  elaborate  piece  of  mechanism 

(c)  The  Act  25  &  26  Vict,  nerals.     The  Judges  of  the 

c.  108  (noticed  infra,  in  con-  Landed  Efitates  Court  in  Ire- 

nection  with  powers  of  sale)  land  have  power  of  making 

authorises  trustees  with  power  partitions  and  exchanges.   See 

to  partition  to  dispose  of  the  21  &  22  Vict.  c.  72,  ss.  81, 82. 
land  separately  from  the  mi- 
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for  parting  with  the  settled  estate  or  portions  of  it, 
as  there  may  be  occasion,  and  either  substituting 
other  land  for  that  parted  with,  or  applying  the 
proceeds  in  relieving  the  property  from  incum- 
brances. Under  modem  Acts  of  Parliament  the 
power  of  selling  and  exchanging  settled  estates  is 
greatly  extended,  and  by  the  Act  23  &  24  Vict. 
c.  145,  the  power  of  sale  and  exchange,  if  con- 
ferred in  general  terms,  will  carry  with  it,  as 
incidents,  ancillary  powers  similar  to  those  which 
it  has  been  usual  expressly  to  annex  to  it.  It  will 
be  proper  to  refer  to  the  structure  of  the  power  of 
sale  and  exchange  as  framed  by  conveyancers,  to 
compare  it,  as  regards  its  incidents,  with  a  power 
given  in  general  terms,  and  governed,  as  to  details, 
by  the  statute  referred  to ;  to  indicate  some  points 
of  law  connected  with  powers  of  sale  and  exchange ; 
and  to  notice  the  modern  enactments,  by  which 
limited  owners  may  in  general  eflfect  sales  and  ex- 
changes, though  not  specially  empowered  so  to  do. 

According  to  the  frame  of  the  power  of  sale  and  structure  of 

power. 

exchange  in  this  collection,  the  trustees,  with  the 
consent  of  the  limited  owner  if  of  age  (e),  are  autho- 
rised to  sell  (with  the  ordinary  discretionary  powers) 
or  exchange  any  of  the  settled  lands  for  other  lands 
in  England  or  Wales,  and  to  give  or  receive  money 
for  equality  of  exchange  (/),  and  for  those  purposes 

{e)  As  to  the  construction  of  the  estate,  see  Malmeabury 

of  a  power  of  sale  exerciseable  v.  Malmesbury,  31  Beav.  407. 
at  the  request  of  the  person         (/)  That,  however,  money 

for  the  time  being  "  seised  of  maybe  paid,  as  well  apparently 

the  freehold  and  inheritance"  as  received,  for  owelty  of  ex- 
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Power  to  sell 
authorises 
revocation  and 
new  appoint- 
ment. 

*  Conditional 
powers. 


to  revoke  the  uses  (original  or  derivative)  of  the  set- 
tlement (subject,  however,  to  mortgages  under  the 
trusts  of  the  terms  and  to  leases),  and  appoint  new 
uses  (gr).  The  trusts  of  the  monies  received  upon 
sales  and  exchanges  (as  well  as  upon  enfranchise- 
ments and  partitions  where  powers  for  those  pur- 
poses are  comprised  in  the  settlement  (h))  are 
declared  to  be  for  the  purchase,  with  the  consent 
of  the  limited  owner  if  of  age,  of  other  lands  in 
England  or  Wales  in  fee-simple,  or  leaseholds  or 
copyholds  convenient  to  be  held  therewith,  or  with 
other  parts  of  the  settled  estate,  or  in  purchasing  the 
enfranchisement  of  the  settled  copyholds  ;  and  the 
lands  purchased  or  taken  in  exchange  (as  weU  as 
those  taken  upon  enfranchisement  or  partition)  are 


To  whom 
appointment 
may  be  made. 


change  without  express  autho- 
rity, see  Bartram  x.Whichcote, 
6  Sim.  86. 

{g)  A  power  to  sell,  though 
not  in  tenns  authorising  a 
revocation  and  new  appoint- 
ment, would  imply  power  for 
that  purpose,  and  an  instru- 
ment exercising  a  power  of 
sale,  though  not  expressly  re- 
yoking  the  nses  and  appoint- 
ing new  uses,  will  by  construc- 
tion have  that  eflPect  where 
required.  See  Sugd.  Pow., 
8th  ed.,  837,  referring  to  the 
Bishop  of  Oxford  v.  LeightoUy 
2  Vern.  37G  ;  2  Chance,  Pow. 
[2464]  — [2469].  See  the 
question  whether,  under  a 
power  to  appoint  to  the  pur- 


chaser, an  appointment  conld 
be  made  otherwise  than  to 
him  personally,  as  for  example 
to  nses  to  bar  dower  in  his 
favour,  considered  Sugd.  Pow. 
837—839 ;  2  Chance,  Pow. 
[2470]  —  [2480]  ;  •and  as 
to  powers  of  sale  connected 
with  conditions  (instead  of  di- 
rectory clauses,  as  in  modem 
forms)  relative  to  the  receipt 
or  reinvestment  of  the  sale 
monies,  &C.,  see  Sngd.  Pow., 
pp.  852  et  seq.,  and  especiaUy 
p.  855,  observing  on  the  dis- 
advantageous character  of  such 
conditions,  and  2  Chance,  Pow. 
[2458]— [2463]. 

(h)  See  supra,  p.  546,  and 
p.  552. 
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directed  to  be  settled  as  to  freeholds  to  the  uses  of 
the  settlement,  and  as  to  leaseholds  and  copyholds 
upon  corresponding  trusts,  but  with  a  direction  that 
leaseholds  for  years  are  not  to  vest  absolutely  in  a 
tenant  in  tail  by  purchase  not  attaining  twenty-one, 
but  upon  his  death  are  to  remain  as  if  they  had 
been  freeholds  (i).  Directions  are  given  that,  should 
any  of  such  lands  be  held  for  renewable  interests, 
provisions  for  renewal  be  inserted  in  the  settlement 
thereof,  and  that  the  expenses  of  renewal  be  paid  by 
the  persons  entitled  according  to  the  rules  of  Courts 
of  Equity  (k) ;  and  (subject  to  that  equity)  the 
trustees  are  empowered  to  pay  any  money  required 
for  equality  of  exchange  or  partition,  or  for  renewal, 
out  of  money  arising  by  sale,  enfranchisement,  ex- 
change, or  partition,  or  to  raise,  by  mortgage  of  any 
of  the  settled  lands,  money  required  for  the  above 
j^urposes,  or  for  purchasing  the  enfranchisement  of 
the  settled  copyholds.  The  trustees  are  further 
empowered,  at  the  request  of  the  limited  owner  if 
of  age,  to  apply  any  monies  arising  by  sale,  exchange, 
enfranchisement,  or  partition,  in  or  towards  the  dis- 
charge of  incumbrances  {l)  affecting  the  settled  estates 


(f)  As  to  the  effect  of  this 
direction,  see  the  observations 
on  tmsts  of  leaseholds  to 
correspond  with  nses  of  free- 
holds, infra. 

{k)  As  to  these  rules,  see 
ante,  toI.  i,  p.  339,  note ;  and 
see  infra.  Lands  held  for  a 
renewable  interest  have  be- 
come so  much  rarer  under  the 


operation  of  recent  statute 
law,  that  it  may  be  doubted 
whether  the  power  of  sale 
should  now  contain  a  special 
proviso  for  renewals,  except 
in  cases  where  renewable 
copyholds  or  leaseholds  form 
part  of  the  settled  estate. 

(/)  In  Vernon  y.  Earl  Man- 
vers,  31  Beav.  617,  the  appli- 
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Powers  given 
by  23  &  24  Vict, 
c  145,  to 
trustees  for 
sale  and 
exchange. 


(but  without  altering  the  equities  as  to  contribution 
to  renewals) ;  and  they  have  also  a  power  of  interim 
investment,  with  the  consent  of  the  limited  owner 
if  of  age  (usually  confined  to  the  funds  and  real  se- 
curities) (m),  and  of  varying  investments,  the  interest 
of  such  investments  to  be  applied  as  the  rents  of 
lands  purchased  with  the  monies  invested  w^ould 
have  been  applicable.  The  pro\dso  formerly  inserted 
that  the  trustee's  receipts  shall  be  effectual  dis- 
charges is  omitted,  as  this  is  provided  for  by  recent 
statutory  enactments  (n). 

The  powers  given  by  the  Act  of  23  &  24  Vict, 
c.  145  (Part  L),  in  cases  where,  by  any  settlement,  it 
is  expressly  declared  that  trustees  shall  have  a  power 
of  sale  over  any  hereditaments  (o),  and  where  the 


cation  of  part  of  the  proceeds 
of  sale  of  settled  estates  in 
reimbursement  to  the  tenant 
for  life  of  the  expenses  of 
inclosures  was  allowed  by  the 
Conrt,  although  the  provisions 
of  the  Inclosure  Acts  as  to 
the*  mode  of  charging  such 
expenses  had  not  been  com- 

*  The  expression  plied  with. 

ments "  includes       (»»)  The    purchase    money 

being  liable  to  be  reinvested 
in  land,  the  interim  invest- 
ment would  of  course  possess 
the  character  of  real  estate  in 
equity.  As  to  impressing  per- 
sonalty with  the  quality  of 
realty,  and  vice  versA,  see  the 
references  in  p.  57,  note  {g\ 


leafleholds. 


supra  ;  and  as  to  the  effect  of 
an  alternative  direction  to  re- 
invest either  in  land  or  per- 
sonalty, see  Rkh  v.  Whitfield^ 
L.  R.,  2  Eq.  583,  there  referred 
to;  Aiwell  v.  Aiwelly  L.  R. 
13  Eq.  23. 

(n)  See  supra,  pp.  225, 
226. 

(o)  *  The  use  of  the  word 
**  hereditaments  *'  has  given 
rise  to  the  suggestion  that  the 
statutory  powers  do  not  apply 
to  leasehold  property ;  but 
this  is  a  misapprehension,  as 
the  word  "  hereditaments  "  is 
"  merely  a  description  of  the 
thing  itself,  and  not  of  the 
quality  of  it,  or  the  interest  in 
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power  also  expressly  authorises  an  exchange,  are  so 
far  similar  to  those  given  by  the  usual  power,  when 


it"  (per  Lord Kenyon,  C.  J.,  in 
Doe  V.  Allen,  8  T.  R.  503  ; 
see  also  Hopewell  v.  Acklandy 
1  Salk.  239 ;  and  per  Eyre, 
0.  J, yin Denny. Moor,  in  error, 
1  Bob.  &  Pol.  562);  and 
"the  settled  sense  of  that 
word  is  to  denote  snch  things 
as  may  be  the  subject-matter 
of  inheritance,  but  not  the 
inheritance  itself"  (per  Mac- 
donald,  C.  B.,  in  delivering  the 
opinion  of  the  judges  in  D.  P., 
in  Moor  v.  Dmn,  2  Bos.  & 
Pnl.  247,  251)  ;  whence  it 
was  held  by  the  House  of 
Lords  in  Moor  v.  Denn,  ubi 
supra,  that  a  devise  of  all  the 
testator's  lands,  tenements, 
and  hereditaments,  did  not 
pass  the  fee.  Even  had  the 
Appropriateness  of  this  term 
as  descriptive  of  leaseholds 
been  open  to  objection  (which, 
on  the  above  authorities,  is 
conceived  not  to  be  the  case), 
yet  it  would  seem  that  it  must 
have  been  construed  as  com- 
prising leaseholds  in* the  sta- 
tute in  question  ;  see  the  4th, 
8th,  and  9th  sections,  which 
expressly  mention  leasehold 
hereditaments,  and  from  which 
it  would  apparently  be  a  neces- 


sary inference  that  the  word 
"  hereditaments  "  is  used  in  a 
sense  including  leaseholds.  It 
may  be  thought  that  a  diffi- 
culty in  holding  that  the  sta- 
tutory   powers   of   sale    and 
exchange  apply  to  other  than 
freehold  property  is  occasioned 
by  the  language  of  the  4th 
section,  which  directs  (in  sub- 
stance) that  freeholds  of  in- 
heritance purchased  or  taken 
in  exchange  shall  be  settled  to 
the  uses  to  which  the  here- 
ditaments sold   or   given  in 
exchange  were  or  would  have 
been  subject,  and  leaseholds  or 
copyholds  taken  in  exchange 
shall  be  settled  upon  corre- 
sponding trusts;  a  direction 
not  literally  appropriate  to  the 
case  of  the  property  sold  or 
parted  with  in  exchange  being 
of  leasehold  or  copyhold  tenure 
(see  Re  Gann's  Estate,  15  Jur. 
3  ;  19  L.  J.  Ch.  876,  which 
occurred  upon  the  69th  section 
of  the  Lands  Glauses  Consoli- 
dation Act).     Reference  may 
here  be  made  to  13  &  14  Vict/ 
c  21,  s.  4,  under  which  the 
word    "  land  "    in    Acts  .  of 
Parliament  is  to  include  mes- 
suages, tenements,  aud  here- 


voL.  ni. 


o  o 
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Statutory  pro- 
Tision  exonerat- 
ing  purchaser 
from  inquiry 
as  to  re- 
ixiTestment. 


Whether  sale 
may  be  made 
without  haying 
IMirticular 
reinvestment 
in  view. 


framed  as  above  described,  that  the  most  convenient 
method  of  comparison  will  be  to  notice  the  points  in 
which  the  statutory  provisions  deviate  from  those 
above  specified. 

The  Act  contains  a  provision  (s.  2) — ^which,  if 
proper  there,  should  also  have  been  inserted  in 
private  powers — that  no  purchaser  shall  be  bound  to 
inquire  whether  the  persons  making  the  sale  "  may 
or  may  not  have  in  contemplation  any  particular 
reinvestment  of  the  purchase  money  in  the  purchase 
of  any  other  hereditaments  or  otherwise."  This,  no 
doubt,  was  suggested  by  Lord  Eldon's  observations 
in  Mortlock  v.  BulUr  (p),  that  the  object  of  a  sale 
by  trustees  under  a  power  "  must  be  to  invest  the 
money  in  the  purchase  of  another  estate  to  be 
settled  to  the  same  uses ;  and  they  are  not  to  be 
satisfied  with  probability  upon  that ;  but  it  ought 
to  be  with  reference  to  an  object,  at  that  time 
supposed  practicable  ;  or,  at  least,  this  Court  would 
expect  some  strong  motive  of  family  prudence,  jus- 
tifying the  conversion,  if  it  is  likely  to  continue 
money."  Sir  Wm,  Grant  is  stated  to  have  expressed 
his  concurrence  in  this  opinion  (g),  and  in  Waits  v. 
Grirdlestone  (r),  in  which  the  husband  and  wife  had 
the  power  of  sale  with  the  consent  of  the  trustees. 
Lord  Langdale   expressed   his   opinion  that  they 


ditaments,  houses  and  build- 
ings of  any  tenure,  unless 
where  there  are  words  to  ex- 
clude houses  and  buildings,  or 
to  restrict  the  meaning  to  te- 
nements of    some  particular 


tenure. 

Cp)  10  Ves.  309. 

(q)  In  Lord  Mahon  t.  Earl 
Stanhope,  cited  Sugd.  Pow., 
8th  ed,  863. 

(r)  6  Beav.  188,  191. 
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ought  not  to  have  consented,  until  they  had  first 
obtained  the   consent   of  the  husband  and  wife, 
either  to  the  purchase  of  other  land,  or  to  the  due 
investment  of  the  purchase  money,  until  other  land 
could  be  conveniently  purchased.     As  to  the  pro- 
priety of  trustees  not  selling  land,  and  indeed  not 
parting  with  any  description  of  trust  property,  until 
they  have  an  investment  ready  for  the  proceeds, 
there  would  probably  be  a  general  concurrence  of 
opinion  ;  but  this  has  never,  so  far  as  the  writer  is 
aware,  been  treated  by  persons  dealing  with  trustees 
as  a  reason   for  questioning  them   whether  they 
were  prepared  with  a  new  investment.     As  regards 
the  stricter  doctrine  laid  down  by  Lord  EldoUy  it 
cannot  be    considered    as   furnishing   the  rule   of 
practice.     Lord  St.  Leonards  notices,  that  in  Mort- 
lock  V.  BuUeVy  there  was  not  the  usual  direction  as 
to  interim  investments,  which,  when  inserted,  directly 
negatives   the    restrictive    construction,   and    that 
many  proper  reasons  frequently   occur  to   induce 
trustees  to  sell  the  estate,  although  they  have  not 
the  immediate  prospect  of  purchasing  another,  as  an 
advantageous  offer,  &c.    He  adds,  that  where  a  sound 
discretion  has   been   exercised,    equity  could    not 
affect  the  trustees  as  for  a  breach  of  trust  {s) ;  and 
this  the  present  writer  believes  to  be  the  view  acted 
upon  in  practice,  namely,  that  trustees  of  a  power 

is)  Sagd.    Pow.,   8th    ed.,  Act  and  the  practice  of  the 

864  ;  see  also  Dart,  4th  ed.,  House  of  Lords  on  Estate  Bills 

p.   54  and    notes ;   and  the  •  in  Brickdale,  Settled  Estates 

comparison  between  the  25th  Act,  pp.  83  et  seq. 

section  of  the  Settled  Estates 

0  o  2 
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of  Bale  are  within  their  trust,  if  they  sell  without 
improper  motives  and  in  the  exercise  of  a  reason- 
able discretion  (t).  Hence  (to  return  to  the  recent 
statute)  as  there  seems  to  be  no  just  ground  for  hold- 
ing that  persons  purchasing  from  trustees  for  sale 
are  bound  or  even  entitled  to  inquire  whether  the 
persons  making  the  sale  have  in  view  any  particular 
reinvestment,  the  provision  in  the  Act  assuming  to 
exonerate  purchasers  from  this  obligation  appears 
to  be  at  least  useless,  and  its  introduction  would  be 
to  be  regretted  if  it  furnished  an  argument  in  favour 
of  the  existence  of  such  an  obligation. 

The  Act  provides  (s.  3)  that  for  the  purpose  of 
completing  a  sale   or  exchange,  the  persons   em- 


(t)  For  an  example  of  the 
improper  use  of  a  power  of  sale 
and  exchange,  see  Marshall  v. 
Sladden,  4  De  G.  &  S.  468 ; 
S.C.  7  Hare,  428,  438,  where 
the  attempted  sale  is  treated 
as  a  breach  of  trust  (i.e.  not 
such  that  the  appointment 
would  be  void  at  law),  as  to 
which  point  see  2  Chance,  Pow. 
[2421].  In Ferrand Y.Wilson, 

4  Hare,  344,  385,  it  was  held 
that  an  objection  to  an  ex- 
change for  inadequacy  was  a 
legal  objection.  The  power 
expressly  required  equality  in 
value.  In  Fletcher  v.  Hoghion^ 

5  Ves.  550,  the  proceeds  of 
sale  under  a  power  were  ap- 
plied   in  payment    of  debts 


charged  under  the  trusts  of  a 
term  of  1000  years.    Lord  St. 
Leonards    (Sugd.    Pow.,  8th 
ed.,  867)  remarks  on  this  case 
that  it  is  not  safe  to  accom- 
plish indirectly  under  a  power 
what  it  does  not  authorise  to 
be  done  directly.  It  is  thought, 
however,  that  when  the  power 
of  sale    contains    the   usual 
clause  authorising  the  proceeds 
to  be  applied  in  discbarge  of 
incumbrances,    they  may  be 
applied  in  paying  off  charges 
under   long  terms,  such   for 
instance  as  portions,  as  well 
as  of  charges  affecting  the  in- 
.heritance  (see  supra,  p.  447, 
note  ijg) ). 
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powered  to  sell  or  exchange  shall  have  full  power 
to  convey  or  otherwise  dispose  of  the  hereditaments 
in  question,  either  by  way  of  revocation  and  appoint- 
ment of  the  use,  or  otherwise  as  may  be  necessary. 
This  section  is  the  counterpart  of  the  power  of  revo- 
cation and  new  appointment  which  enters  into  the 
ordinary  form,  and  is  also  something  more,  as  the 
Act  is,  apparently,  intended  to  supplement  not  only 
the  power  of  sale  and  exchange  usually  given  over  a 
settled  estate,  but  also  other  powers  of  sale,  though 
it  is  evidently  the  former  description  of  power  which 
has  been  kept  particularly  in  view  in  framing  this 
part  of  the  Act  (u).  The  power  of  revocation  does 
not  expressly  extend  to  jointures  and  portions  limited 
under  the  powers,  nor  is  it  expressly  subjected  to 
mortgages  and  leases ;  but  it  is  apprehended  that  the 
effect  is  the  same  (x).  The  4  th  section  directing 
the  application  of  money  received  upon  sale,  or  for 
equality  of  exchange  (where  no  other  application  is 
indicated  in  the  instrument  containing  the  power) 
differs  from  the  corresponding  provisions  in  the  form 


(m)  The  Act,  s.  1,  specifies 
trustees  having  a  power  of 
sale,  a  description  which  may 
be  thought  to  be  inapplicable 
where  there  is  an  imperative 
irust  for  sale.  It  would  be, 
however,  a  narrow  construction 
to  hold  that  a  trust  for  sale  is 
not  within  the  Act.  It  may 
here  be  observed  that  as  the 
retrenchment  effected  by  rely- 
ing on  the  Act  as  supplement- 


ing a  trust  for  sale  would 
be  insignificant,  it  is  hardly 
worth  while  to  abbreviate  the 
approved  form  of  that  trust, 
and  a  sufficient  result  will  be 
attained,  if  the  long  and  ela- 
borate clauses  ancillary  to  a 
power  of  sale  and  exchange  of 
settled  lands  can  be  dispensed 
with. 

(x)  See  infra,  on  the  priori- 
ties of  powers,  jy/      ^     ^J^ 
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of  power  above  referred  to  in  some  points  of  detail 
only ;  no  power  is  given  to  purchase  therewith  the 
enfranchisement  of  copyholds ;  the  language  of  the 
direction  for  settlement  is  (as  already  noticed  (y) ), 
not  strictly  appropriate  where  the  property  sold  or 
parted  with  in  exchange  is  other  than  freehold  of 
inheritance  ;  the  direction  as  to  leaseholds  for  years 
not  vesting  in  a  tenant  in  tail  by  purchase  who  does 
not  attain  twenty-one,  wants  the  additional  clause 
directing  them  to  remain  over  as  if  they  had  been 
freeholds  (the  consequence  of  which  may  be  thought 
to  be  that  in  the  event  of  a  tenant  in  tail  by  pur- 
chase dying  under  twenty-one  leaving  issue,  the 
issue  would  be  passed  over  in  favour  of  the  remain- 
derman ;  or  it  may  even  be  considered  that  in  that 
event  there  would  be  a  resulting  trust  (z)  )  ;  and  no 
leasehold  held  for  less  than  sixty  years  is  to  be 
purchased  under  the  power  ;  on  the  other  hand,  any 
purchase  may  be  made  subject  to  special  conditions 
as  to  title  or  otherwise.  Except  in  cases  in  which 
it  may  be  inferred  from  the  instrument  that  no  con- 
sent is  to  be  required,  the  consent  of  the  person 
in  possession,  if  not  under  disability,  both  to  sales 
and  exchanges,  and  to   purchases  made  with   the 

(y)  See  supra,  p.  561,  note ;         (2)  See  Gosling  v.  Gosling^ 

and  with  respect  to  purchas-  1  De  G.  J.  &  S.  1,  in  D.  P. 

ing  the    enfranchisement    of  nom.  Christie  t.  Gosling^  L.  R. 

copyhold,  seQ  Dixon  Y.Jackson,  1  H.  L.  Eng.  &  Ir.  Ap.  279 ; 

25  L.  J.  Ch.  588 ;  Bb  Gheshunt  Harrington  t.  Harrington,  L. 

College,  1  Jur.  N.  S.  995,  which  R.  8  Ch.  Ap.  565,  5  H.  L. 

arose  upon  the  Lands  Clauses  Eng.  &  Ir.  Ap.  87 ;  and  infra. 
Consolidation  Act. 
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proceeds,  is  provided  for  by  s.  10.  By  s.  5,  the 
persons  exercising  the  power  are  authorised  (without 
any  consent  being  required)  to  apply  monies  arising 
by  sale  or  exchange  in  or  towards  the  discharge 
of  incumbrances  aflfecting  th^  settled  estates.  Under 
s.  6,  the  proceeds  of  the  sale  or  exchange  of  lands 
in  England  or  Wales  are  to  be  applied  in  the  pur- 
chase of,  and  such  lands  are  to  be  exchanged  for, 
other  lands  in  England  or  Wales  exclusively ;  and  so 
as  to  lands  in  Ireland.  The  7th  section  authorises 
interim  investments  for  the  benefit  of  the  persons 
who  would  be  entitled  to  the  purchased  heredita- 
ments ;  and  was  apparently  intended  to  operate  in 
connection  with  a  25  (Part  III.),  giving  a  general 
power  to  trustees  having  trust  money  in  their 
hands  to  invest  in  the  fimds  or  in  Government 
securities,  and  to  transpose  such  investments ;  but 
directing  that  no  such  original  investment  (except  in 
the  3  per  cent,  consols),  or  change  of  investment, 
shall  be  made,  where  there  is  a  tenant  for  life  not 
under  disability,  without  his  consent  in  writing.  The 
operation  of  this  section,  jointly  with  22  &  23  Vict., 
c.  35,  s.  32,  and  subsequent  enactments  referred  to 
in  an  earlier  part  of  this  introduction  (a),  appears 
to  be  to  give  to  trustees  the  larger  powers  of  in- 
vestment conferred  by  those  enactments,  but  without 
displacing  the  requirement  as  to  consent,  where  the 
investment  or  change  of  investment  is  made  under 
the  powers  of  the  Act  now  under  consideration  (23 

(a)  Scesupra,  pp.  IQetseq.;     s.  25  of  the  Settled  Estates 
and  Bee  also  the  decisions  on     Act,  cited  infra. 


} 
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&  24  Vict.  c.  145),  as  it  is  apprehended  would  be  the 
case  with  monies  arising  from  sales  or  exchanges 
under  powers  the  details  of  which  are  left  to  the 
operation  of  that  Act.     There  are  no  special  direc- 
tions applicable  to  the  case  of  lands  held  for  renew- 
able interests  being  acquired  through  the  medium  of 
a  sale  or  exchange  ;  but  by  s.  8,  a  general  power  of 
renewal  is  given  to  trustees  of  renewable  leaseholds 
for  lives  or  years,  subject  to  an  exception  where  by 
the  terms  of  the  instrument  the  limited  owner  is 
entitled  to  the  enjoyment  without  any  obligation  to 
renew  or  to  contribute  to  the  expense  of  renewal ; 
this  power,  however,  being  confined  to  leaseholds, 
and  not  extending  (as  the  corresponding  clauses  in 
settlements  in  this  collection  expressly  do)  to  copy- 
holds for  Uves.     By  s.  9,  the  persons  effecting  an 
exchange  or  renewal  are  empowered  to  pay  money 
required  for  equality  of  exchange  or  for  renewal  out 
of  any  money  in  their  hands  in  trust  for  the  persons 
beneficially  interested  in  the  lands  to  be  taken  in 
exchange,  or  under  the  renewed  lease ;  or  to  raise 
money  required  for  any  of  the  above  purposes  by 
mortgage  of  the  settled  lands.     A   special  receipt 
clause  is  dispensed  with,  as  the  Act,  s.  29,  confers  on 
trustees  a  general  power  to  give  receipts  (6).    Kefer- 
ence  may  here  be  made  to  the  general  provisions  of 
the  Act  (Part  IV.)  treating  the  limited  owner  as 
being  in  possession  for  the  purposes  of  the  Act,  not- 
withstanding any  incumbrances  affecting  his  estate  (c) 

(h)  See  supra,  p.  226.  see  supra,  p.  481,  note,  and 

{c)  As  to  the  doctrine  to     the  references  in  that  note, 
which  this  section  is  addressed, 
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(s.  31);  enabling  the  powers  and  incidents  con- 
ferred or  annexed  by  the  Act  to  be  excluded  by 
express  declaration,  or  to  be  admitted  subject 
to  any  variations  or  linaitations  (s.  32) ;  saving 
rights  paramount  to  the  settlement  (s.  33) ;  and 
limiting  the  operation  of  the  statutory  provisions 
(with  one  exception  {d) )  to  instnmients  executed 
(or  as  to  wills,  confirmed  or  revived),  after  the 
passing  of  the.  Act,  which  received  the  royal  assent 
on  the  28th  of  August,  1860  (s.  34).  On  the 
whole,  there  appears  to  be  no  reason  why  reliance 
should  not  in  general  be  placed  on  the  implied 
powers  given  by  the  Act  to  trustees  having  a 
power  of  sale  and  exchange,  as  a  substitute  for  the 
express  powers  usually  inserted,  recourse  being  had 
to  the  power  of  introducing  variations  or  limitations 
under  the  32nd  section,  when  it  is  desired  to  add  to, 
alter,  or  restrict  the  statutory  scheme  without  intro- 
ducing any  extensive  and  important  deviation  ;  and 
this  view  is  now  to  a  considerable  extent  acted  on 
in  practice,  the  details  of  the  power  being  in  an 
ordinary  strict  settlement  frequently  omitted  in  reh- 
ance  on  the  Act;  but  where  there  would  be  con- 
siderable deviation  from  the  structure  of  the  statu- 
tory power,  it  appears  to  be  the  better  course  to  in- 
sert full  express  powers  ;  and  it  must  be  recollected 
that  where  the  statutory  provisions  are  relied  on,  the 
omission  of  the  details  of  the  power  will  render  re- 
quisite a  corresponding  alteration  in  several  of  the 
other  clauses  of  the  settlement  in  which,  according 

{d)  See  supra,  p.  244. 
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to  the  ordinary  usage,  reference  is  made  to  those 
details  (e). 
As  to  validity  It  has  been  abeady  noticed  (f)  that  by  a  somewhat 

powers  of  sale,    anomalous  practice,  adhered  to  in  this   collection, 

powers  of  leasing  are  not  in  general  expressly  con- 
fined within  the  limits  of  the  rule  against  perpetuities, 
but  that  it  is  the  practice  so  to  restrict  the  exercise  of 
powers  of  sale.  In  marriage  settlements  in  which 
the  limitations  do  not  extend  beyond  the  issue  of  the 
marriage,  the  power  of  sale  and  exchange  is  restricted 
to  the  life  of  the  husband  and  the  minority  of  any 
son  who,  if  of  age,  would  be  entitled  in  possession  ; 
and  in  settlements  taking  a  wider  range,  the  power  is 
made  exerciseable  during  the  lives  of  the  tenants  for 
life,  and  the  minority  of  tenants  in  tail  male  or  in 
tail  hy  purchase.  The  practice  of  expresslyrestricting 
the  exercise  of  powers  of  sale  and  exchange  (as 
well  as  of  partition  and  enfranchisement,  which  are 
framed  in  the  same  manner  in  this  respect)  within 
the  limits  prescribed  by  the  rule  against  perpetuities 
was  probably  suggested  by  the  case  of  Ware  v. 
Polhill  (g)y  in  which  Lord  Eldon  was  supposed 
to  have  expressed  an  opinion  against  the  validity  of 

(«)  For  facilitating  a  more  which  it  is  obfierved  with  re- 
exact  comparison,  Part  I.  of  ference  to  this  case,  that  the 
the  Act  is  printed  in  jnxta-  general  practice  had  been  not 
position  with  the  common  to  confine  powers  of  sale  and 
form  of  the  power  of  sale  and  exchange  to  lives  in  being  and 
exchange  in  a  settlement  of  21  years  afterwards,  and  that 
real  estate,  infra.  half  the  titles  in  the  kingdom 
(/)  See  snpra,  p.  488,  note,  depended  on  the  yalidity  of 
(^)  11  Ves.  257,  288.  See  such  powers. 
Sugd.  Pow.,  8th  ed.,  848,  in 
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indefinite  powers  of  sale  ;  though  the  point  actually 
decided  was,  that  after  a  leasehold  estate,  settled  as  a 
real  estate,  had  vested  absolutely  in  a  quasi  tenant  in 
tail,  it  could  not  be  sold  under  a  power ;  a  conclusion 
sufficiently  supported  by  the  principle  that  the 
power  comes  to  an  end  when  the  purposes  of  the 
settlement  are  exhausted  (A).  The  original  validity  of 
indefinite  powers  of  sale  was  established  by  a  suc- 
cession of  decisions  (t)  which,  however,  for  a  time  left 


(h)  See  Sagd.  Pow.,  8th 
ed.,  848 ;  and  Vice-Chancellor 
Woocts  observations  on  Ware 
v.  PoUiill  in  Lantshery  v. 
Collier,  2  Kay  &  J.  717,  718, 
with  which  it  may  be  in- 
structive to  compare  the  ob- 
servations of  Vice-Chancellor 
Wigram  on  the  same  case  in 
Ferrand  v.  Wilsoriy  4  Hare, 
377 — 381  ;  and  see  some  re- 
marks npon  the  same  case  in 
Wolley  V.  Jenkins,  23  Beav. 
62 ;  and  in  Taile  v.  Swin- 
steady  26  Beav.  529,  530. 

(t)  ^Biddle  v.  Perkins,  4  Sim. 
135  ;  Poivis  V.  Gapron,  Id. 
138,  note  ;  Boyce  v.  Hanning, 
2  Crompt.  &  Jerv.  334  (in 
which  the  limitations  after  the 
life  estate  were  to  the  children 
in  fee,  and  the  sale  was  made 
during  the  life  estate);  Waring 
V.  Coventry,  1  Myl.  &  Ke. 
249  (in  which  the  power  was 
contained  in  a  strict  settle- 


ment of  the  ordinary  kind, 
and  it  was  said  that  the  power 
was  co-extensive  only  with  the 
estates  tail,  and  might  like 
them  be  destroyed) ;  Wallts  v. 
Freestone,  10  Sim.  225.  See 
also  Wood  V.  White,  4  Myl. 
&  Cr.  460,  482  (in  which  it 
was  said  that  the  sale  in  ques- 
tion was  within  the  permitted 
period,  and  there  would  not  be 
much  doubt  of  its  validity 
until  the  expiration  of  that 
period)  ;  Nelson  v.  Callow,  15 
Sim.  353  (in  which  the  power 
of  sale  was  collateral  to  a  •  DecinoDs  esta- 
series  of  successive  estates  in  ^^^'!^  "".f^'^^ 

of  indefinite 

fee,  each  subject  to  a  gift  power  of  sale, 
over  upon  death  under  21 
and  without  issue,  and  was 
exerciseable  by  the  trustees 
without  any  consent) ;  and 
see  per  Vice-Chancellor  Wood 
in  Lantshery  v.  Collier,  2  Kay 
&  J.  717. 
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it  open  to  doubt  during  what  period  the  power  wa3 
capable  of  being  exercised,  and  by  what  test  the 
question  whether  it  continued  exerciseable  was  to  be 
determined.  That  the  power  remains  good  through- 
out its  whole  range  until  the  purposes  of  the  settle- 
ment are  spent  by  the  remainder  or  reversion  in  fee 
falling  into  possession,  is  a  position  supported  by 
Lord  St.  Leonards  in  his  Treatise  on  Powers  (k),  and 
laid  down  by  him  in  more  decided  terms  in  Cole  v, 
Sewell  (Z),  in  which  he  says :  "  The  question  has 
often  been  discussed  in  recent  times,  how  far  the 
general  powers  of  sale  and  exchange,  which  are  usual 
in  settlements,  are  good,  and  their  validity  has  been 
doubted.  I  cannot  say  that  I  entertain  any  doubt 
upon  the  point.  I  think  that  they  are  perfectly  good, 
although  not,  in  terms,  confined  within  the  rule  against 
perpetuities,  and  upon  this  principle,  that  such  powers 
may  be  barred  by  the  owner  of  the  preceding  estate 
tail ;  and  if  once  an  estate  in  fee  has  been  acquired 
by  any  one  claiming  under  the  limitations  of  the 
instrument  by  which  the  power  was  created,  it 
naturally  ceases."  The  principle  of  treating  the 
power  as  co-extensive  with  the  objects  of  the 
settlement  (which  involves  the  validity  of  indefinite 
powers,  not  only  when  collateral  to  estates  tail,  but 
also  in  all  other  cases  in  which  the  limitations  of  the 


(k)  See  Sugd.  Pow.,  8th  ed., 
pp.  849  et  seq.,  referring  to 
and  commenting  on  a  passage 
in  2  Prest.  Abstr.  158,  as  to 
which,  as  well  as  Lord  St. 
Leonards'  observations  there- 


on, see  also  Yice-Chanoellor 
Wood*8  remarks  in  LanUibery 
V.  Collin,  2  Kay  &  J.  720— 
722. 
(/)  4  Dru.  &  War.  1,  32. 
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settlement  are  free  from  objection  on  the  ground  of 
perpetuity)  was  also  adopted  by  Vice-Chancellor 
Wood  in  Lantsbery  v.  Collier  (m),  in  which  a  sale, 
made  during  the  continuance  of  the  life  estate,  but 
after  failure  of  the  limitations  prior  to  the  ultimate 
remainder  in  fee,  was  supported;  and  it  was  said 
that,  whether  the  remainder  in  fee  of  the  estate  to 
which  the  power  is  collateral  is  limited  so  as  to 
depend  upon  estates  tail  (in  which  case  the  power 
is  upheld  upon  the  ground  that  it  can  be  defeated  by 
any  tenant  in  tail),  or  whether  that  remainder  in  fee  is 
limited  in  some  other  manner,  and  so  as  not  to 
depend  on  an  estate  tail  (in  which  case  whenever 
that  estate  in  fee  vests  in  possession  the  whole  object 
and  purpose  of  the  settlement  is  at  an  end  and  the 
power  ceases) — in  either  case  the  power,  although  not 
in  terms  restrained  to  lives  in  being  and  twenty-one 
years  afterwards,  is  a  valid  power,  and  is  not  affected 
by  the  rule  against  perpetuities ;  and  upon  the  same 
principle  in    Wolley  v.  Jenkins  (n)  (in  which  the 


(m)  2  Kay  &  J.  709.  The 
judgment  conbams  a  full  dis- 
cussion of  the  principles  appli- 
cable to  indefinite  powers  of 
sale.  See  also  Vice-Chancellor 
Wood's  observations  as  to  in- 
definite powers  in  Doncaster  v. 
Doncaster,  3  Kay  &  J.  38,  39, 
where,  under  an  analogous 
doctrine,  it  was  held  that  a 
power  to  trustees  to  elect  to 
take  as  real  estate  land  devised 
upon  trust  for  sale,  was  at  an 


end  when  the  proceeds  had 
become  absolutely  vested  in  a 
cestui  que  trust. 

(n)  23  Beav.  63,  affirmed 

on  app.  3  Jur.  N.  S.  321.    On  Power  of  sale 

the  appeal  (see  3  Jur.  K  S.  JSJ^rS^f' 
324)  some  importance  appears  ^^®  ^■****  '^*^ 
to  have  been  attached  to  the 
circumstance  that  the  settlor 
took  the  ultimate  fee  as  a 
reversion,  and  therefore  not 
under  the  settlement  but  para- 
mount to  it ;  but  this  circum- 


574 


SETTLEMENTS. 


power  was  limited  to  the  life  of  the  husband  and 
twenty-one  years  afterwards,  and  which  therefore  is 


n 


stance  does  not  appear  to  be 
material.  The  Master  of  the 
Bolls  commenced  his  judgment 
by  the  following  clear  recog- 
nition of  the  principle  :  "  The 
questions  may  be  stated  thus  : 
— whether  the  power  of  sale 
and  exchange  in  a  settlement 
still  subsists,  after  the  re- 
union of  the  life  estate  with 
the  reversion  in  fee ;  and,  in 
my  opinion,  it  does  not.  I 
think  that  this  is  established 
both  upon  principle  and  upon 
authority  as  &r  as  the  autho- 
rities decide  the  question.  It 
must,  I  think,  be  manifest 
that  such  a  power  subsists 
only  for  the  purpose  of  the 
settlement,  and  during  the 
time  when  the  uses  of  the 
settlement  are  in  existence ; 
this  is  the  obvious  and  com- 
mon sense  view  of  the  sub- 
ject." 

It  was  assumed  in  Mortlock 
V.  BuH&Ty  10  Ves.  315,  that 
the  power  of  sale  could  not 
be  exercised  as  against  the 
husband  who,  by  the  death  of 
the  wife  subsequently  to  the 
contract  for  sale,  had  become 
absolutely  seised  in  fee  ;  and 
in  Wheats  v.  Eall^   17  Ves. 


86,  where  the  life  estate  had 
coalesced  with  the  reversion 
in  fee  subject  to  a  jointure,  it 
was  held  that  the  power  could 
not  be  exercised.    The  last^ 
mentioned  case  was  much  con- 
sidered in  WolUy  v.  Jenkins. 
See  also  Lord  St.  Leonards' 
remarks  upon  this  doctrine, 
Sugd.  Pow.,  8th  ed.,  859,  in 
which     the     importance     of 
holding,  not  that  the  powers 
have  merged,  but  that  they 
have  ceased  to  be  exerciseable, 
is  suggested  with  reference  to 
the  effect  of  an  exercise  bv 
will  prior  to  the  accession  of 
the  fee  of  a  power  of  jointuring 
or   charging  portions.      The 
same  view  also  may  be  thought 
to  get  rid   of  the   technical 
difficulty  connected  with  the 
destruction  of  powers  simply 
collateral,  aiUuded  to  by  V.-C. 
Wood,  in  Lantshery  v.  Collier, 
2  Kay  &  J.  718.   It  may  here 
be  noticed  that  the  doctrine 
that  the  power  of  sale  cannot 
be  exercised  after  the  life  estate 
has  coalesced  with  the  ultimate 
fee,  and  that  the  exist^ice  of 
a  jointure  and  (it  may  be  pre- 
sumed) of  portions,  makes  no 
difference  in  this  respect^  may 
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not  an  authority  upon  the  point  of  perpetuity,  but 
only  upon  that  of  the  cesser  of  the  power  when  the 
purposes  of  the  settlement  are  exhausted),  it  was  held 
that  after  the  reversion  in  fee,  which  had  been  devised 
upon  trust  by  the  will  of  the  husband,  had  by  his 
death  without  issue  vested  in  possession,  subject 
only  to  the  widow's  jointure  and  to  the  charge  of  a 
gross  sum  in  her  favour  (which  had  been  respectively 
settled  upon  her  second  marriage),  the  power  of  sale 
was  no  longer  exerciseable.  In  Taite  Y.Swin$tead{o), 


in  practice  have  the  inconve- 
nient effect  of  making  an 
estate  nnsaleable,  by  stopping 
the  machinery  for  overreach- 
ing family  charges.  The  main 
object  of  the  clause  commonly 
inserted  in  resettlements  by 
father  and  son,  for  keeping  np 
the  powers  annexed  to  the  life 
estate  of  the  former,  is  to 
retain  the  power  of  overreach- 
ing the  jointure,  and  more 
especially  the  portions.  It 
may  be  that  the  doctrine  of 
the  cesser  of  the  powers  by 
union  of  the  life  estate  and 
reversion  does  not  apply  to 
the  powers  exerciseable  by  the 
tenant  for  life  (such  as  those 
of  leasing)  in  all  cases  where 
it  would  apply  to  the  powers 
given  to  the  trustees. 

(p)  26  Beav.  525.  In 
Trower  v.  KnightUy^  6  Madd. 
134,  in  which   there  was  a 


devise  upon  trust  in  undivided 
moieties,  with  power  of  sale 
during  the  continuance  of  the 
trust,  and  one  moiety  had 
vested  absolutely,  it  was  held 
that  the  power  of  sale  over  the 
entirety  remained  in  force 
during  the  continuance  of  the 
trust  as  to  the  other  moiety. 
On  the  other  hand,  in  Wood 
V.  Whits,  4  Myl.  &  Or.  460, 
480,  in  which  there  was  a 
devise  upon  trusts  in  undi- 
vided shares,  with  a  power 
during  the  continuance  of  the 
trusts  to  sell  the  property,  or 
such  parts  or  part  thereof  as 
should  be  subject  to  the  con- 
tinuing trusts,  it  was  held  that 
as  to  a  particular  share  the 
trusts  of  the  will  had  deter- 
mined, and,  consequently,  as 
to  that  share  the  power  of  sale 
had  ceased.  In  such  cases  the 
question  is  one  of  intention 
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where  land  was  devised  upon  trust  as  to  three  undi- 
vided fifth  shares  in  fee-simple,  and  as  to  the  other 
two  undivided  fifth  shares  in  the  way  of  settlement, 
and  an  unlimited  power  of  sale  was  given  to  the 
trustees,  the  distinction  was  drawn  between  a  trust 
for  persons  as  tenants  in  comjnon  in  fee,  with  a  power 
of  sale  given  to  the  trustees  without  anyUmit,  which 
is  invalid,  because,  if  it  were  exerciseable  at  all,  it 
would  be  exerciseable  in  perpetuum ;  and  a  trust, 
with  power  of  sale,  for  persons  for  life  in  succession 
with  an  ultimate  remainder  in  fee,  where  the  ex- 
haustion of  the  trusts  defines  the  duration  of  the 
power  ;  and  it  was  held  that  in  that  case  the  power 
lasted  during  so  long  as  any  of  the  trusts  relating  to 
either  of  the  settled  two  fifths  remained  to  be  per- 
formed. In  lie  Brovm^s  Settlement  {p),  where  the 
settlement  contained  a  power  of  appointment  in 
default  of  issue  in  favour  of  collaterals,  under  which 
the  estate  was  appointed  in  undivided  shares,  with 
successive  interests  in  one  share,  the  power  of  sale 
was  held  to  be  exerciseable  after  the  prior  estates 
originally  created  by  the  settlement  had  determined, 
the  derivative  interest  limited  by  the  appointment 
being  treated  as  if  inserted  in  the  settlement.     On 


(flee  26  Beav.  529),  which  has 
usually  to  be  collected  partly 
from  the  language  of  the  par- 
ticulai'  instrument,  but  partly 
also  from  the  application  of 
general  principles  of  construc- 
tion. When  property  is  held 
undivided  shares  j^  undivided  shares,  some  of 

are  in  settle- 
ment. 


Application  of 
SeUled  Estates 
Act  where 


which  only  are  in  settlement,  it 
was  considered  that  the  Settled 
Estates  Act  did  not  authorise 
the  sale  of  any  but  the  shares 
in  settlement ;  Bs  Thompson^ 
Johns.  418  ;  but  see  Re  Shep- 
heard,  L.  R.  8  Eq.  571. 
(p)  L.  R.  10  Eq.  349. 
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the  result  of  the  authorities  it  is  conceived  that  not 
only  is  the  validity  of  indefinite  powers  of  sale  and 
exchange,  as  well  as  of  enfranchisement  and  parti- 
tion, placed  beyond  doubt,  but  their  duration  is 
settled  upon  such  a  footing  as  to  leave  no  substantial 
advantage  to  the  practice  of  expressly  limiting  those 
powers  to  lives  in  being  and  twenty-one  years; 
though,  in  order  to  avoid  questions,  it  may  be 
prudent  to  adhere  to  that  practice  until  the  doctrine 
established  by  the  authorities  has  through  habitual 
recognition  acquired  the  character  of  settled 
law  (q). 


(q)  •  The  complex  nature  of 
the  learning  connected  with 
the  rule  against  perpetuities 
is  exemplified  by  the  yarious 
forms  under  which  that  rule 
has  to  be  considered  in  con- 
nection with  the  frame  of  an 
ordinaiy  settlement  of  land. 
Thus  the  direct  order  of  the 
limitations,  if  not  subject  to 
the  rule  against  perpetuities 
in  any  other  form,  must  at 
least  be  moulded  in  obedience 
to  the  principle  that  an  estate 
for  life  to  an  unborn  person 
cannot  be  followed  by  an  estate 
to  the  child  of  such  person  (see 
supra,  p.  270  and  note  there- 
to, pp.  336 — 338  and  notes). 
Shifting  clauses,  carrying  the 
estate  out  of  the  primary 
course  of  limitation,  though 
protected  by  their  destructi- 

VOL.    III. 


bility^so   long    as   they  are  ♦Various forms 
collateral     to     estates     tail  l^nstper*-^ 

(Nicolls  V.  Sheffield,  2  Bro.  0.  C.  P«t«ities  applies 

1  r.^.    to  settlements. 

216  ;  and  see  supra,  p.  364, 

note),  must  in  other  cases 
be  expressly  confined  within 
the  legal  limit  of  liyes 
in  being  and  21  years  after- 
wards ;  and  the  protection 
giyen  by  estates  tail  to  dispo- 
sitions which  would  otherwise 
transgress  the  legal  limit, 
is  inapplicable  when  the  dis-  . 
position  takes  precedence  of 
the  estate  tail,  and  is  there- 
fore not  subject  to  failure  by 
the  bar  of  the  entail,  as,  for 
instance,  when  the  trusts  of  a 
term  prior  in  limitation  to  the 
estates  tail  direct  a  sum  to 
be  raised  upon  failure  of  the 
class  of  issue  to  whom  tlio 
estates  tail  are  limited  {Case 

p  p 
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Ab  to  Bale  of 
the  land  aepa- 
lately  from  the 
timber  and 
mineralB. 


The  subject  of  sales  of  the  land  separately  from 
the  timber  or  minerals  has  already  been  considered 
in  connection  with  the  privileges  of  tenants  for  life 


V.  Dro8ier,  2  Keen,  764,  on 
app.  5  Myl.  &  Cr.  246  ;  Sykes 
V.  Sykes,  L.  R.  13  Eq.  56). 
Trnfits  mvolving  accumula- 
tion, such  as  the  ordinary 
clause  directing  the  applica- 
tion of  rents  during  minorities, 
are  governed  by  a  stricter  rule, 
as  their  connexion  with  estates 
tail  will  not  save  them  if  not 
expressly  confined  within  the 
legal  limits,  unless,  indeed,  the 
objects  of  the  accumulation 
(as  if  it  be  for  satisfying 
charges)  be  such  as  to  obviate 
the  objection  on  the  ground  of 
remoteness  (see  supra,  p.  465 
and  note  thereto).  Finally, 
with  respect  to  the  powers  of 
leasing,  sale,  and  exchange, 
&C.,  by  regarding  them  as 
what  they  really  are,  namely, 
ancillary  to  the  settlement, 
and  not  (according  to  the  tech- 
nical effect  of  powers  operating 
by  way  of  revocation  and  new 
appointment)  as  abrogating 
the  settlement,  the  application 
of  the  rule  against  perpetuities 
to  such  powers  is  dispensed 
with,  and  their  measure  de- 
termined by  the  nature  of 
the  settlement.    According  to 


these  views,  questions  as  to 
the  validity  and  as  to  the 
duration  of  shifting  clauses 
and  of  powers,  though  both 
technically  operating  in  the 
way  of  shifting  use,  and  both 
capable  of  remaining  in  force 
in  the  case  of  an  ordinary  strict 
settlement  up  to  the  accession 
of  the  ultimate  estate  in  fee- 
simple,  may  in  other  cases, 
being  dependent  on  different 
principles,  admit  of  different 
determinations;  but  (it  may 
be  added)  even  had  powers 
been  viewed  only  according  to 
their  technical  operation  by 
way  of  shifting  use,  it  must 
have  been  difficult,  consistently 
with  upholding  indefinite 
shifting  clauses  (as  in  NicolU 
V.  Sheffield)^  to  view  indefinite 
powers  as  void,  unless,  indeed, 
a  distinction  in  favour  of 
shifting  clauses  could  have 
been  made  by  reason  of  their 
operating  not  by  creating  new 
estates,  but  by  acceleration  of 
the  remainders,  according  to 
the  view  taken  in  Lard  Scar* 
"borough  v.  Doe  dem.  SaviUi  3 
Ad.  &  £1.  897.  See  supra, 
p.  398. 
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without  impeachment  of  waste  (r) ;  and  reference 
has  been  made  to  the  authorities  deciding  against 
the  validity,  imder  the  common  power,  of  such 
sales,  and  to  the  Act,  25  &  26  Vict.  c.  108.  By 
this  Act  retrospective  validity  is  given  to  sales, 
exchanges,  partitions,  and  enfranchisements  of 
land,  made  with  an  exception  or  reservation  of 
minerals,  and  to  sales,  exchanges,  and  partitions 
of  minerals  separately  from  the  surface  of  the 
land ;  and  the  trustee  or  donee  of  a  power  to  dis- 
pose of  land  by  way  of  sale,  exchange,  partition, 
or  enfranchisement  is  empowered  (unless  for- 
bidden by  the  trust),  with  the  previous  sanction 
of  the  Court  of  Chancery  to  "dispose  of  such 
lands  with  an  exception  or  reservation  of  any 
minerals,  and  with  or  without  rights  and  powers 
of  or  incidental  to  the  working,  getting,  or  carry- 
ing away  of  such  minerals,  or  to  dispose  of  by 
way  of  sale,  exchange,  or  partition,  tiie  minerals 
with  or  without  such  rights  or  powers  separately 
from  the  residue  of  the  land,  and  in  either  case 
without  prejudice  to  any  future  exercise  of  the 
authority  with  respect  to  the  excepted  minerals  or 
(as  the  case  may  be)  the  undisposed  of  land  {t)J* 


(r)  See  supra,  pp.  295, 296, 
and  notes. 

(/)  A  petition  by  trastees 
under  this  Act  must,  it  seems, 
be  served  on  some  of  the  bene- 
ficiaries {Re  Brotvnj  9  Jur. 
N.  S.  349,  82  L.  J.  Ch.  275, 
11   W.  R.  19);  but  see  Se 


Pryse,  L.    E.    10  Eq.  531, 

where  the  power  of  sale  was 

ezerciseable  with  the  consent 

of  the  tenant  for  life,  and 

service  on  the  remaindermen 

was  held  unnecessaiy.    In  Ea 

Willway,  32  L.  J.  Oh.  226, 

an  order  was  made  investing 
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This  Act  will  be  of  much  utility  in  confinning  titles 
depending  on  past  transactions  of  the  nature  of  that 
which  in  Buckley  v.  Howell  {v)  was  pronounced  to 
be  invalid ;  but  as  it  requires  for  the  future  the 
sanction  of  the  Court  of  Chancery,  a  clause  giving 
to  the  trustees  in  their  own  discretion  the  specified 
powers  should  be  inserted  by  the  conveyancer,  at 
all  events  whenever  he  is  dealing  with  mineral 
property  (v). 


tmstees  with  the  powers  au- 
thorised by  the  Act  in  general 
terms  without  reference  to  any 
particular  sale.  In  Re  Broum, 
ubi  sup.  (see  11 W.  R.  19),  the 
order  authorised  the  sale  of 
an  estate  containing  limestone 
and  iron  ore,  with  the  excep- 
tion of  the  minerals,  the  lime- 
stone not  being  included  in 
the  exception.  It  may  have 
been  thought  doubtful  whether 
limestone,  being  obtained  by 
quarrying,  and  not  by  mining 
properly  so  called,  is  a  mineral 
within  the  meaning  of  the 
Act ;  as  to  which  see  Earl  of 
Boase  y.  Wainmarty  14  Mee.  & 
W.  859,  in  Cam.  Scacc.  2 
Exch.  800  ;  Darvill  v.  Bop&r, 
3  Dr.  294 ;  Bell  v.  Wilson,  2 
Dr.  &  Sm.  295,  L.  R.  1  CL 
Ap.  d03.  As  to  sales  of  tim- 
ber apart  from  the  land,  see 
also.l9  &  20  Vict.  c.  120  (the 
Settled  Estates  Act),  s.  11, 


referred  to  supra,  p.  289,  and 
infra ;  and  as  to  sales  reserv- 
ing the  minerals,  see  s.  IS  of 
the  same  Act,  infra. 

{u)  29    Bear.    546,    cited 
supra,  p.  295,  note  (i). 

{v)  An  addition  for  this 
purpose  to  the  power  of  sale 
and  exchange  following  the 
terms  of  the  Act  of  25  &  26 
Vict.,  c.  108,  will  be  found  in 
the  Precedents,  infra.  The 
same  clause  also  follows  the 
13th  section  of  the  Settled 
Estates  Act  in  giving  power 
to  sell  and  exchange,  subject 
to  any  covenants  and  restric- 
tions ;  which  it  is  conoeiTed 
will  also  meet  the  difficulties 
sometimes  felt  when  sales  are 
made  under  powers  with  cove- 
nants by  the  vendee  to  make 
accommodation  works  or  re- 
strictive of  the  use  of  the 
property  purchased. 
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It  has.  been  seen  that  a  power  of  sale  and  ex- 
change does  not.  directly  authorise    a    partition, 
though  indirectly  it  may  {x).      It  seems  that  a  f^^^"^^^*^^^ 
power  of  sale  cannot  be  used  to  substitute  for  the  ci»*^  for 

'*'  estate. 

estate,  through  the  machinery  of  a  sale  and  pur- 
chase, a  rentcharge  issuing  out  of  the  estate,  which 
was  to  be  increased  in  value  by  building.  Lord  St 
Leonards  observes  that  it  would  be  contrary  to  the 
meaning  of  the  power  to  substitute  a  mere  rent- 
charge  for  the  territorial  possession  (y). 

The  case  of  Howard  v.  Ducane  (2)  decided  what  ^^^J^^f 

life. 


sale 
for 


•  (x)  Supra,  pp.  552,  553, 
and  notes  thereto. 

(^)  See  Bead-v.Shaw^  Sngd. 
Pow.,  8th  ed.,  864,  and  App. 
953.  A  form  of  power  to  sell 
for  a  fee  &rm  rent  will  be 
found  in  this  collection.  By 
the  12th  section  of  the  Settled 
Estates  Act,  the  whole  or  part 
of  the  consideration  for  land 
sold  for  building  may  be  a  rent 
issuing  out  of  such  land. 

An  exchange  under  a  power 
does  not  appear  to  have  been 
subject  to  the  implied  con- 
dition which,  previously  to  8 
&  9  Vict.  c.  106,  was  incident 
to  an  exchange  at  common 
law.  See  the  authorities  re- 
ferred to  in  connection  with 
the  corresponding  point  upon 
partitions,  supra,  p.  552, 
note  (Jt). 


As  to  the  attempted  use  of 
the  power  of  sale  and  exchange 
to  give  validity  to  an  imper- 
fect transaction,  see  CowgiU 
V.  Lord  Oxmantown^  3  You.  & 
CoL  369. 

(2)  Turn.  &  Russ.  81.  As 
to  the  previous  state  of  the 
law,  see  Sugd.  Pow.,  8th  ed., 
pp.  867  et  seq. ;  2  Chance, 
Pow.  pp.  355  et  seq. 

In  Diccomon  v.  Talbot^  L* 
E.  6  Ch.  Ap.  32,  part  of  the 
settled  estate  having  been  sold 
to  the  tenant  for  life  with  a 
view  to  an  exchange,  which 
had  been  attempted  to  be,  but 
could  not  be,  effected  directly 
under  the  powers  of  the  set- 
tlement, and  which  was  after- 
wards effected  by  the  tenant 
for  life  as  absolute  owner,  it 
was  sought  to  impeach  the 
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reyomon. 


had  previously  been  regarded  as  doubtful ;  namely, 
that  a  power  of  sale  and  exchange,  with  consent  of 
the  tenant  for  life,  may  be  exercised  by  selling  to  the 
tenant  for  life  himself.  Lord  Eldon  in  his  judgment 
puts  the  case  upon  the  practice  of  conveyancers,  and 
took  the  opportunity  of  stating  his  opinion  that  great 
weight  should  be  given  to  that  practice.  It  might 
not  be  safe  to  infer  that  where  the  power  of  selling 
is  vested  in  the  tenant  for  life  (iostead  of  in  trustees 
with  his  consent),  he  could  sell  to  himself  (a),  though 
the  balance  of  authority  appears  to  be  in  favour  of 
the  inference  that  he  could  (6). 

It  was  said  by  Lord  St  Leonards  in  Blackwood  v. 
Borrowes{c)f  to  be  settled  by  the  authorities  (d),  that. 


Bale  as  being  oolonrable  only, 
and  to  have  the  property 
taken  in  exchange  brought 
into  settlement.  In  this  case 
the  role  that  the  tenant  for 
life,  though  his  consent  be 
necessary  to  a  sale  under  the 
power,  is  in  no  fiduciary  po- 
sition towards  the  remainder- 
man, and  is  free  to  purchase 
the  estate,  was  treated  as  quite 
settled  ever  since  the  case  of 
Howard  y.  Du  Cansy  and  the 
object  or  motive  of  the  tenant 
for  life  in  buying  was  held  to 
be  immaterial ;  but  it  was  in- 
timated by  James,  L.  J.,  that  a 
tenant  for  life  in  such  a  case 
might  be  under  more  stringent 
obligation  than  a  stranger  to 


communicate  circumstanoes 
known  to  him. 

{a)  See  2  Chance,  Pow. 
[2431]  ;  Gfraver  v.  Hugell,  3 
Buss.  428. 

{b)  See  Beaden  v.  King^  9 
Hare,  499  ;  Bevan  v.  Bab- 
good,  1  Johns.  &  H.  222. 
Howard  v.  Ducane  is  observed 
upon,  3  Buss.  432,  9  Hare, 
521, 1  Johns.  &  H.  227. 

(c)  4  Dru.  &  War.  441, 
468 ;  and  see  21  Bear.  442, 
note. 

{d)  Clark  y.  Seymour,  7  Sim. 
67,  and  Giles  y.  Homes,  15 
Sim.  359  (as  well  as  Blackwood 
y.  Borrowes  itself)  are  authori- 
ties to  the  effect  aboye  men- 
tioned.'    Fry  y.  Fish,  Sugd. 
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unless  there  be  a  restriction  against  an  immediate 
sale,  the  power  may  be  exercised  at  once,  so  as  to 
increase,  or  rather  advance  the  interest  of  the  tenant 
for  life  at  the  expense  of  the  remainderman ;  and  his 
lordship  expresses  his  concurrence  in  the  established 
doctrine.  Of  course  this  principle,  which  sanctions 
the  exercise  of  the  power  of  sale,  though  the  settled 
interest  be  reversionary,  applies  d,  fortiori  in  favour 
of  sales  as  to  which,  by  reason  of  the  currency  of 
beneficial  leases  (whether  paramount  to  the  settle- 
ment or  granted  under  its  powers),  or  of  agreements 
for  such  leases,  the  interest  sold  partakes  of  a  rever- 
sionary character,  and  the  sale  has  a  tendency  to 
advance  and  promote  the  interest  of  the  tenant  for 
life  at  the  expense  of  the  remainderman.  Transac- 
tions of  this  description  are  of  frequent  occurrence. 
In  Truell  v.  Tysson  (e),  in  which  a  testator  seised  in  Acceleration  of 

.  .  .  .      power  of  Bale. 

fee  in  remainder,  subject  to  a  life  estate,  devised  in 
strict  settlement,  with  power  of  sale  with  the  consent 
of  the  tenant  for  life  for  the  time  being  entitled  in 
possession  under  the  limitations,  it  was  held  that 
the  power  of  sale  was  accelerated  by  the  surrender 
and  merger  of  the  prior  life  estate,  though  it  was 


Pow.,  Sth  ed.,  S42,  is  some- 
times cited  as  an  authority  to 
the  same  effect,  bnt  the  point 
there  was  somewhat  difiEerent, 
as,  though  exerciseable  with 
the  consent  of  the  remainder- 
man, the  power  overreached 
the  entire  fee.  See  Sngd. 
Pow.  482. 


(e)  21  Beav.  437  ;  1  Sugd. 
Pow.,  6th  ed.,  p.  354  (Sth  ed., 
p.  269),  was  cited  in  the  argu- 
ment as  famishing  the  reasons 
against  holding  that  a  power 
to  charge  can  be  accelerated. 
See  also  Mills  y.  Dugmore,  30 
Bear.  104. 
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intimated  that  a  power  to  charge  could  not  have  been 
similarly  accelerated  (/). 


n 


As  to  inserting 
powers  of  sale 
and  exchange  in 
settlements 
pursuant  to 
articles  or  other 
executory 
tnists. 


(/)  In  Peahe  t.  PmlingUm^ 
2  Yes.  &  Bea.  311,  it  was  held 
that  a  power  of  sale  and  ex- 
change is  usual  in  settlements, 
and  therefore  that  a  power  of 
sale  and  exchange  oUght  to  be 
inserted  in  a  settlement  pur- 
suant to  articles  directing  the 
insertion  of  usual  powers; 
and  the  like  view  was  taken 
under  similar  circumstances  in 
Hill  V.  Hilly  6  Sim.  136.  (See, 
pp.  144,  145,  the  observations 
of  the  Vice-Chaneellor  as  to 
the  distinction  between  powers 
for  the  general  benefit  of  the 
estate  and  powers  conferring 
personal  privileges.)  In  WU- 
liams  y.-CarteTy  Sugd.  Pow., 
8th  ed.,  App.  945,  where,  under 
the  operation  of  a  covenant  as 
to  after-acquired  property,  real 
estate  became  subject  to  be 
settled  by  reference  to  personal 
estate,  aa  to  which  there  was 
the  usual  power  of  transposing 
investments,  the  Court  declared 
that  the  settlement  of  the  real 
estate  should  contain  powers 
of  sale  and  exchange,  exercise- 
able  with  the  same  consent  as 
the  power  of  transposing  in- 
vestments (and  see  to  the  like 
effect^  Ellmy,  Elton^  27  Beav. 


634);  and  in  The  DuJce  oj 
Bedford  v.  The  Marquess  of 
Abercom,  1  Myl.  &  Cr.  312, 
articles  stipulating  that  the 
settlement,  which  related  to 
estates  in  Ireland,  should  con- 
tain all  the  covenants,  provi- 
sions, and  conditions  usually 
contained  in  marriage  settle- 
ments made  in  England,  were 
held  to  authorise  the  insertion 
of  a  power  of  sale  and  ex- 
change, under  which  lands  in 
England  might  be  taken ;  but 
in  Wheaie  v.  Hall,  17  Ves.  80, 
where  the  will  directing  the 
settlement  was  wholly  silent 
as  to  the  powers,  it  was  con- 
sidered that  the  introduction 
of  a  power  of  sale  and  exchange 
was  unauthorised  ;  and  where 
a  will  directed  a  settlement 
with  all  proper  powers  for 
making  leases  and  otherwiee 
according  to  circumstances,  to 
be  exercised  by  the  tenants  for 
life  when  qualified^  and  tchen 
not  by  the  trustees  on  their  be- 
half it  was  held  that  neither 
the  ordinary  power  of  sale  and 
exchange  exerciseable  by  the 
trustee^  with  consent  of  the 
tenants  for  life  {Brewster  v. 
Angelly  1  Jac  &  Walk.  625), 
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The  Leases  and  Sales  of  Settled  Estates  A.ct,  1856  Settled  Estates 
(19  &  20  Vict,  c  120),  ss.  11  to  15,  and  23  to  25  J^^^,,to 
inclusive,  is  as  follows  {g)  : —  «^« ; 

"11.  It  shall  be  lawful  for  the  Court  of  Chancery 
in  England,  so  far  as  relates  to  estates  in  England, 
and  for  the  Court  of  Chancery  in  Ireland,  so  far  as 
relates  to  estates  in  Ireland,  if  it  shall  deem  it  proper 
and  consistent  with  a  due  regard  for  the  interests  of 


nor  a  power  of  sale  and  ex- 
change to  be  given  to  the 
tenants  for  life  {Home  y.  Bar^ 
touy  Jac.  437),  was  within  the 
terms  of  the  tmst.  See  also 
Tail  V.  Lathhury,  L.  R.  1  Eq. 
174, 35  Bear.  112,.cited  supra, 
p.  60,  note  (t)  ;  Master  v.  De 
Craismar^  11  Beav.  184,  cited 
supra,  p.  218,  note  {d). 

♦As  to  the  right  to  equitable 
relief  in  respect  of  the  defec- 
tire  execution  of  powers  of 
sale  (which  is  well  established), 
and  the  closely  allied  doctrine 
of  the  validity  of  contracts, 
without  the  formalities  pre- 
scribed by  the  power  (but  for 
which,  indeed,  it  would  be  im- 
possible to  deal  with  trustees), 
see  Sugi  Pow.,  8th  ed.,  533 
et  seq.,  550  et  seq. ;  2  Chance, 
Pow.  [2911].  With  respect 
to  the  alternative  now  allowed 
by  law  of  executing  a  power 
by  deed  either  conforming  to 
the  power,  or  attested  by  two 


witnesses  in  the  ordinary 
n^de,  see  22  &  23  Vict.  c.  35, 
s.  12,  and  p,  161,  note  {g) 
supra,  referring  thereto.  As 
to  the  effect  of  incumbrances 
and  alienations  by  a  tenant 
for  life  on  his  power  of  selling 
or  consenting  to  a  sale,  see 
the  authorities  referred  to 
supra,  p.  481,  note,  and  espe- 
cially the  recent  case  of  Alex-  *  Right  to  equit- 
ander  v.  Mills,  L.  R.  6  Ch.  a^e  reUef  *nd 

'  validity  of  cou- 

Ap.  124,  there  cited,  which  tractB  for  sale, 
decided  that  such  a  polver  is 
not  extingnished  even  by  a 
complete  alienation  of  the  life 
estate,  but  remains  exercise- 
able  with  the  concurrence  of 
the  alienee. 

{g)  See  the  clauses  relating 
to  leases,  supra,  pp.  524  et 
seq.,  where  there  is  also  an 
outline  of  the  general  provi- 
sions of  the  Act,  and  a  refer- 
ence to  the  general  orders  and  • 
regulations  relating  thereto. 
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—  88  to  dedica- 
tions for  general 
benefit  of 
property; 
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all  parties  entitled  under  the  settlement,  and  subject 
to  the  provisions  and  restrictions  in  this  Act  con- 
tained^  from  time  to  time  to  authorise  a  sale  of  the 
whole  or  any  parts  of  any  settled  estates,  or  of  any 
timber  (not  being  ornamental  timber  (h)  ),  growing 
on  any  settled  estates ;  and  every  such  sale  shaU  be 
conducted  and  confirmed  in  the  same  manner  as  by 
the  rules  and  practice  of  the  Court  for  the  time 
being  is  or  shaUbe  required  in  the  sale  of  lands  sold 
under  a  decree  of  the  Court. 

"  12.  When  any  land  is  sold  for  building  purposes, 
it  shall  be  lawful  for  the  Court,  if  it  shall  see  fit,  to 
allow  the  whole  or  any  part  of  the  consideration  to 
be  a  rent  issuing  out  of  such  land,  which  may  be 
secured  and  settled  in  such  manner  as  the  Court  shall 
approve. 

"  13.  On  any  sale  of  land  any  earth,  coal,  stone,  or 
mineral  may  be  excepted,  and  any  rights  or  privileges 
may  be  reserved,  and  the  purchaser  may  be  required 
to  enter  into  any  covenants,  or  submit  to  any  restric- 
tions, which  the  Court  may  deem  advisable  (i). 

"  14.  It  shall  be  lawful  for  the  Court  of  Chancery 
in  England,  so  far  as  relates  to  estates  in  England, 
and  for  the  Court  of  Chancery  in  Ireland,  so  far  as 
relates  to  estates  in  Ireland,  if  it  shall  deem  it  proper 


{h)  As  to  what  is  oma- 
mental  timber,  see  snpra,  pp. 
299  et  seq. 

(«)  Under  this  section  it 
has  been  determined  that  the 
minerals  may  be  sold  apart 
from  the  surface  (In  re  MaU 


lin,  3  Giff.  126) ;  with  rights 
of  using  the  snrfaee  for  the 
workings,  reserving  a  rent  in 
respect  of  the  surface  occupied 
or  damaged  {In  re  MiUoartPi 
Estate,  L.  £.  6  Eq.  248). 
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and  consistent  with  a  due  regard  for  the  interests  of 
all  parties  entitled  under  the  settlement,  and  subject 
to  the  provisions  and  restrictions  in  this  Act  con- 
tained, fix)m  time  to  time  to  direct  that  any  part  of 
any  settled  estates  be  laid  out  for  streets,  roads  (k), 
paths,  squares,  gardens,  or  other  open  spaces,  sewers^ 
drains,  or  watercourses,  either  to  be  dedicated  to  the 
public  or  not ;  and  the  Court  may  direct  that  the 
parts  so  laid  out  shall  remain  vested  in  the  trustees 
of  the  settlement,  or  be  conveyed  to  and  vested  in 
any  other  trustees,  upon  such  trusts  for  securing  the 
continued  appropriation  thereof  to  the  purposes  afore-t 
said  in  all  respects,  and  with  such  provisions  for  the 
appointment  of  new  trustees,  when  required,  as  by 
the  Court  shall  be  deemed  advisable  (Z). 
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(k)  The  Oourt  has  no  juris- 
diction nnder  this  Act  to  au- 
thorise the  sale  of  part  of  the 
estate  for  raising  money  to 
make  roads  on  other  parts 
{In  re  Chambers,  28  Beav. 
653  ;  In  re  ffurle,  2  Hem.  & 
M.  196).  In  the  former  case 
leases  were  authorised  on  the 
terms  of  the  lessees  making 
the  roads.  The  Court  will  not 
sanction  the  making  of  roads 
unless  they  are  beneficial  to 
the  property  in  its  actual  state, 
or  with  reference  to  buildings 
to  be  erected  under  leases  in 
immediate  contemplation  {In 
re  Hurls,  ubi  sup.). 

(Z)  It  has  already  been  ob- 


served (supra,  p.  531)  that  the 
power  of  dedicating  parts  of 
the  estate  for  the  general 
benefit  of  the  property  will 
probably  be  most  often  made 
available  in  connection  with 
leases.  Mr.  Brickdale  (Settled 
Estates  Act,  p.  37,)  remarks 
upon  the  14th  section  that  the 
dedications  authorised  are  such 
only  as  tend  to  increase  the 
value  of  the  property,  such  as 
laying  out  roads,  &c.,  and 
not  acts  of  liberality,  such  as 
granting  sites  for  churches  or 
schools,  for  which  provision  is 
made  by  the  Church  Building 
and  other  Acts. 
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^  as  to  appli- 
cation of  money 
to  be  received 
on  sales,  &c 


'  "15.  On  every  sale  or  dedication  to  be  effected 
as  hereinbefore  mentioned,  the  Court  may  direct  what 
person  or  persons  shall  execute  the  deed  of  convey- 
ance ;  and  the  deed  executed  by  such  person  or  per- 
sons shall  take  effect  as  if  the  settlement  had  con- 
tained a  power  enabling  such  person  or  persons  to 
effect  such  sale  or  dedication,  and  so  as  to  operate 
(if  necessary)  by  way  of  revocation  and  appoint- 
ment of  the  use  or  otherwise  as  the  Court  shall 
direct  (m). 

"  23.  All  money  to  be  received  on  any  sale  effected 
jmder  the  authority  of  this  Act,  or  to  be  set  aside  out 
of  the  rent  or  payments  reserved  on  any  lease  of  earth, 
coal,  stone,  or  minerals  as  aforesaid  (n),  may,  if  the 
Court  shall  think  fit,  be  paid  to  any  trustees  of  whom 
it  shall  approve,  or  otherwise  the  same  shall  be  paid 
into  the  Bank  of  England  or  Ireland,  as  the  case  may 
be,  to  the  account  of  the  accountant-general  of  the 
Court  of  Chancery,  ex  parte  the  applicant  in  the 
matter  of  this  Act,   and  in   either  (o)   case  such 


(m)  As  to  the  effect  of  the 
reconveyance  of  the  legal 
estate  in  the  interval  between 
the  sale  and  conveyance,  see 
Eyre  v.  SanderSy  5  Jur.  N.  S. 
703,  28  L.  J.  Ch.  439. 

(n)  See  s.  2  of  the  Settled 
Estates  Act ;  and  see  supra,  p. 
626  and  note  {d)  thereto. 

((?)  In  Rb  Morgan,  L.  R.  9 
Eq.  587,  where  lands  settled 
in  trust  for  the  separate  use 
of  a  married  woman  for  life, 


and  after  her  death  in  trust 
for  sale,  were  in  the  lifetime 
of  the  tenant  for  life  ordered 
to  be  sold  under  the  Act,  the 
proceeds  of  sale  were  ordered 
to  be  paid  to  the  trustees  of 
the  settlement  to  be  held  upon 
the  trusts  thereby  declared  of 
purchase  money,  although 
it  was  suggested  that  such 
trusts  did  not  correspond  wiUi 
the  purposes  specified  in  sec- 
tions 23  and  25  of  the  Act. 
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money  shall  be  applied  as  the  Court  shall  from  time 
to  time  direct  to  some  one  or  more  of  the  following 
purposes:  (namely), 

"  The  purchase  or  redemption  of  the  land-tax,  or 
the  discharge  or  redemption  of  any  incumbrance 
aflfecting  the  hereditaments  in  respect  of  which  such 
money  was  paid  ;  or  affecting  any  other  heredita- 
ments subject  to  the  same  uses  or  trusts ;  or 

"  The  purchase  of  other  hereditaments  to  be  settled 
in  the  same  manner  as  the  hereditaments  in  respect 
of  which  the  money  was  paid ;  or 

"  The  payment  to  any  person  becoming  absolutely 
entitled  (p). 

"24.  The  application  of  the  money  in  manner 
aforesaid  may,  if  the  Court  shall  so  direct,  be  made 
by  the  trustees  (if  any)  without  any  application  to 
the  Court,  or  otherwise  upon  an  order  of  the  Court 
upon  the  petition  of  the  person  who  would  be 
entitled  to  the  possession  or  the  receipt  of  the  rents 
and  profits  of  the  land  if  the  money  had  been 
invested  in  the  purchase  of  land. 

"  25.  Until  the  money  can  be  applied  as  aforesaid, 
the  same  shall  be  from  time  to  time  invested  in  Ex- 
chequer Bills,  or  in  Three  per  Centum  Consolidated 
Bank  Annuities,  as  the  Court  shall  think  fit ;  and 
the  interest  and  dividends  of  such  Exchequer  Bills 
or  Bank  Annuities  shall  be  paid  to  the  person  who 
would  have  been  entitled  to  the  rents  and  profits  of 

{p)  See  the  cases  on  the  Act  (8  Vict.  c.  18,  s.  69),  col- 
corresponding  section  of  the  lected  in  Morgan's  Chancery 
Lands'  Clauses  Consolidation     Acts,  4th  ed.,  36,  37. 
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the  land  if  the  money  had  been  invested  in  the 
purchase  of  land  "  (q). 
BzchAiigeB  under      With  respect  to  the  provisions  contained  in  the 

Incloioro  Acts.  ^  ^ 

Acts  for  the  Inclosure,  Exchange,  and  Improvement 
of  Land,  by  which  the  Inclosure  Commissioners  are 
empowered  upon  the  application  of  the  limited 
owners  in  possession  of  lands  or  other  hereditaments 
(corporeal  or  incorporeal)  to  make  an  order  of  ex- 
change transposing  the  titles  to  the  lands  exchanged 
— ^a  power  to  which  is  attributed  the  omission  of 
any  provision  for  exchanges  in  the  Settled  Estates 
Act  (r) — ^reference  may  here  be  made  to  a  former 
part  of  this  work  (s). 


*  B^ftrenoe  to 
promioDB  m 
to  exdumge  in 
IndoBore  Acts. 


(q)  See  Mr.  Brickdale's  note 
(Settled  Estates  Act,  p.  83), 
as  to  the  difference  between 
the  practice  under  s.  25  of  the 
Settled  Estates  Act,  and  that 
of  the  House  of  Lords  with 
reference  to  Private  Estate 
Acts  giving  powers  of  sale. 
The  powers  of  investment 
specified  in  s.  25  have  been 
held  to  be  enlarged  by  23  & 
24  Yict.  c.  88,  ss.  10, 11,  and 
the  Acts  amending  the  same 
(snpra,  pp.  20  et  seq.).  See 
Wall  V.  Eall,  11  W.  R.  298, 
cited  snpra,  p.  84  note  (h) ; 
Se  Cook,  L.  R.  12  Eq.  12.  In 
Re  Shaw,  Weekly  N.  1871, 
286,  the  Master  of  the  Bolls 
declined  to  follow  his  own 
decision  in  the  last-mentioned 


case;  bnt  see  Be  Thorold^ 
Weekly  N.  1872,  33.  As  to 
the  practice  in  the  Acconnt- 
ant-General's  office,  with  re- 
spect to  investing  a  fiind  nnder 
the  Act,  see  Be  Woodcock, 
L.  £.  13  Eq.  183.  As  to 
the  practice  generally  under 
the  above  sections  of  the 
Act,  see  Morgan's  Chancery 
Acts,  4th  ed;  242  et  seq. 

(r)  See  Brickdale,  S^Ued 
Estates  Act,  p.  37. 

(«)  *Ante,  voL  ii.  p.  69, 
note.  See  8  <&  9  Vict  c 
118,  ss.  16—21,  defining  the 
persons  interested  in  land 
within  the  meaning  of  thak 
Act ;  s.  147,  enabling  the  En- 
closure Commissioners,  on  the 
application  in  writing  of  the 
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The  subject  of  the  priorities  of  the  powers  of  a  Priorities  of 
settlement,  as  regards  the  order  in  which  effect  is  given  aettiemont. 
to  estates  created  by  their  exercise,  has  already  been 


persons  interested,  to  make  an 
order  of  exchange  haying  the 
effect  of  a  transposition   of 
titles,  and  s.  150,  as  to  notices 
and  dissents;  (and  see  s.  151 
as  to  expenses,  and  s.  167,  the 
interpretation  clause) — 9  &  10 
Vict.  c.  70,  s.  9,  extending  the 
power  of  exchange  to  copy- 
holds with  the  consent  of  the 
lord  and  transposing  the  te- 
nures of  the  lands  exchanged ; 
id.  s.  1 1 ,  authorising  exchanges 
infer  se  by  persons  interested 
in  undivided  shares,  cattle  or 
other  gates,  or  rights  defined 
by  numbers  or  stints,  in  or 
to  be  exercised  over  diflferent 
lands.    (See  a  note  on  this 
section  in  Cooke  on  Inclosures, 
4th  ed.  847)—10  &  11  Vict, 
c.  Ill,  s.  4,  providing  for  the 
exception    or   reservation  of 
mines  and  auxiliary  and  other 
easements  upon  exchanges — 
12  &  13  Vict.  c.  83,  s.  7, 
extending  the  power  of  ex- 
change (for  one  another  or 
for  land)  to  rights  of  com- 
mon, and  other  rights,  ease- 
ments, rents,  tithes,  and  rent- 
charges,  and  providing  that,  as 
to  persons  interested  as  a  class 
or  in  common,  the  application 
of  two-thirds  in  value  of  the 


persons  so  interested  is  to  be 
deemed  the  application  of  all 
persons  interested ;  id.  s.  11, 
enabling  a  person  interested 
in  several  subject-matters  of 
exchange  under  different  titles 
to  effect  an  exchange  thereof 
—15  &  16  Vict.  c.  79,  s.  82, 
authorising  the  combination  of 
partition  and  exchange  under 
the  Acts— 17  &  18  Vict.  c. 
97,  s.  2,  authorising  the  ex- 
change under  the  Acts  of  un- 
divided shares  in  any  land  or 
other  subject-matter  of  ex- 
change ;  s.  3,  extending  the 
word  "  land  "  to  incorporeal  as 
well    as    corporeal  heredita- 
ments,   and    any   undivided 
share  thereof;  s.  5,  authorising 
the  Commissioners  to  proceed 
upon  the  application  of  persons 
in  possession  under  any  agree- 
ment for  exchange  or  parti- 
tion, as    if   they   were   the 
parties  interested  under  the 
Acts  ;  ss.  10 — 14,  authorising 
the  apportionment    of  chief 
rents,— 20  &  21  Vict  c.  31, 
8.  6,  providing  that  in  case  of 
inequality  of   value   in    the 
subject-matters  of  a  proposed 
exchange  under  the  Acts,  the 
difference  in  value  may   be 
compensated  by  a  perpetual 
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touched  upon  with  reference  to  jointures  (t),  and  to 
leases  {u).  The  general  question  has  been  considered 
by  several  text  writers  of  eminence  (x)  with  reference 
to  the  propriety  of  inserting  in  settlements  provisions 
defining  the  order  of  operation  of  the  powers.  Mr. 
Sanders  (y)  suggests  that  the  power  of  sale  should 
authorise  the  revocation  of  the  uses  limited  by  the 
settlement  or  in  the  exercise  of  its  powers,  except 
leases,  and  subject  to  sales  and  mortgages  actually 
made  under  the  powers ;  and  that  as  to  powers  of 
jomturing  and  charging  portions  given  to  any  tenant 


rcntcharge  to  be  charged 
upon  the  land  the  yalne 
iirhereof  is  in  excess,  or  npon 
such  part  thereof  as  shall 
afford  sufficient  security ;  ss. 
8 — 11  whereby  the  deficiency 
in  value  of  the  land  to  be 
so  compensated  is  not  to  ex- 
ceed one-eighth  part  of  its 
actual  value  ;  the  amount  of 
the  rentcharge  and  the  land  to 
be  charged  therewith  are  to  be 
fixed  by  the  order  of  exchange  ; 
and  the  rentcharge  is  to  be 
a  first  and  indefeasible  charge, 
recoverable  in  the  same  manner 
as  a  tithe  rentcharge,  and  im- 
pressed with  the  same  title 
as  the  land  for  the  deficiency 
in  value  whereof  it  is  an 
equivalent.  In  Minet  v.  Le- 
man  (20  Beav.  269,  on  app. 
7  De  G.  M.  &  G.  340)  it  was 
held  that  under  the  powers  of 
these  Acts  gavelkind  lands  in 


Kent  were  exchangeable  for 
conmion  socage  lands  in 
Middlesex ;  and  it  was  con- 
sidered clear  that  the  tenures 
were  not  transposed.  In 
Eougham  v.  Sandys^  2  Sim. 
95, 153,  it  was  held  that  where 
gavelkind  lands  had  been 
sold  under  a  power  of  sale, 
there  was  no  equity  to  require 
a  reinvestment  in  lands  of  the 
same  tenure.  As  to  the  statu- 
tory powers  of  partition  vested 
in  the  Inclosnre  Commis- 
sioners, see  ante,  voL  ii.  p.  77, 
note  ;  supra,  pp.  554  et  seq. 

(0  Supra,  pp.  478,  479, 
and  notes. 

(u)  Supra,  p.  516,  note. 

(x)  ButL  Co.  Litt.  272  a» 
note  (1),  VII.  2 ;  1  Sand  Uses, 
4th  ed.,  pp.  164  et  seq. ; 
Sugd.  Pow.,  8th  ed.,  pp.  482 
et  seq.,  488  et  seq. 

(y)  1  Sand.  Uses,  168. 

'7^  - 
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for  life,  it  should  be  expressly  stated  that  the  portions 
are  to  be  subject  to  the  jointure  (2).  Upon  these 
suggestions,  Lord  St.  Leonards  observes  (a)  that 
there  can  be  no  objection  to  them,  but  the  general 
practice  has  been  to  leave  it  to  the  law  to  declare  how 
the  appointments  under  the  powers  should  operate, 
and  that  it  is  seldom  that  any  real  difficulty  can  arise 
in  establishing  their  priorities.  In  the  forms  in  this 
collection  the  power  to  revoke  the  uses  for  the 
purpose  of  sale,  &c.,  is  given  in  terms  substantially 
similar  to  those  recommended  by  Mr.  Sanders ;  but 
the  order  of  priority  as  between  a  jointure  and  por- 
tions appointed  by  the  same  donee  is  not  defined  ; 
and  indeed  the  question  could  hardly  arise  uuless  in 
the  exceptional  case  of  the  jointure  and  the  interest 
on  the  portions  absorbing  the  whole  income  of  the 
estate.  It  may  be  admitted  with  Lord  St.  Leonards 
that,  \^th  respect  to  the  ordinary  powers  of  a  settle- 
ment, their  relative  priorities  might  be  left  to  the 
operation  of  law,  since  the  order  in  which  they  take 
effect  is  matter  of  inference  from  their  nature ;  but 
with  settlements  containing  powers  of  charging  for 
the  donee's  own  benefit  or  other  powers  not  com- 
prked  in  the  ordinaiy  and  recognised  scheme  of 
strict  settlement,  it  is  proper  to  define  with  exact- 
ness the  extent  to  which  it  is  intended  that  they 
shall  override  the  settlement  (6). 

(«)  With  reference  to  this  Sugd.  Pow.,  8th  ed,  487,  2 

pointy  see  BeaU  y.  BmU^  1  ?•  Chance,  Pow.  [1427]. 
Wms.  244,  246 ;  and  the  ob-         {a)  Pow*  492, 
serrations   on   that  case  in         ijb)  M.  to   the    right    to 
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As  to  preserva-         It  often  happens,  especially  upon  resettlements  by 

tion  upon  re- 

Fcttiement  of       father  and  son,  that  it  is  desired  to  effect  a  settlement 
to^iife  estate.       without  any  further  disturbance  of  the  life  estate  in 
A€4^^^U^  d-     possession  than  is  necessarily  involved  in  the  me- 
>?x3^^^/  /iwJV^hanism  of  disentailing  and  resettling,  and  especially 
"^^^i  //^  ^/^  without  parting  with  the  powers  of  leasing  and  sale 
A    ^^^  annexed  to  that  life  estate,  the  exercise  of  which  has 

the  advantage  of  overreaching  the  family  charges, 
which  would  necessarily  be  paramount  to  newly- 
created  powers  for  the  like  purposes.  The  preser- 
vation of  the  powers  annexed  to  the  life  estate, 
notwithstanding  the  bar  of  the  entail,  formerly 
required  that  allowance  should  be  made  for  what 
was  called  the  ransacking  effect  of  fines  dud  re- 
coveries, by  virtue  of  which  they  not  only  passed  the 
land  itself,  but  aJso  passed  or  extinguished  all  rights, 
conditions,  powers,  &c.,  belonging  to  the  land;  and 
the  application  of  this  doctrine,  when  a  recovery  was 
suffered.  wa«  in  practice  obviated  by  tie  tenant  for 
life  conveying  to  the  tenant  to  the  praecipe  during 
the  joint  lives  of  himself  and  the  latter,  so  as  to 
leave  in  himself  a  reversion  to  which  the  powers  re- 
mained annexed,  and  a  declaration  was  commonly 


Ramackiiig 
effect  of  fines 
and  recoveries ; 


how  obviated. 


cut  timber  as  between  the 
truBtees  of  a  term  for  raising 
money,  and  the  tenant  for 
life  without  impeachment  of 
waste,  see  Kekewich  v.  Mar- 
her,  S  Macn.  &  Gord.  311 ; 
Briggs  r.  Ths  Earl  of  Oxford, 
1  De  G.  M.  &  G.  363  ;  supra, 
p.    304.      The    question    in 


Lawton  y.  Swetmham^  IS 
Bear.  98  (see  p.  454,  Bopra), 
was  whether  upon  the  frame 
of  the  settlement  portions  of 
the  younger  children  of  a 
deceased  tenant  for  life  in 
remainder  were  raiseable  dur- 
ing the  continuance  of  a  prior 
life  estate. 
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added  that  the  conveyance  should  not  affect  but 

fehould,   on  the   contrary,  be   subservient    to    the 

powers  ;  and  sometimes  a  clause  (which  received  the 

name  of  the  100,0002.  clause)  was  inserted  making 

void  the  conveyance  in  case  a  large  specified  sum 

(as  100,000t)  were  not  paid  within  a  given  time  to 

the  tenant  for  life,  the  effect  of  which  was  that  upon 

non-payment  of  the  money  the  tenant  for  life  was 

in  of  his  old  estate  with  the  powers  annexed  (c). 

When  an  estate  tail  is  barred  by  a  disentailing 

assurlmoe  under  the  Fines  and  Recoveries  Act,  the 

technical  difficulty  referred  to  does  not  arise ;  but  as 

such  a  disentailing  fissurance   is   equivalent  to   a 

recovery  as  regards  the  bar  of  springing  or  shifting 

uses  to  take  effect  in  defeasance  of  an  estate  tail,  the 

powers  are  equally  within  the  scope  of  the  question 

which  was  settled  in  Roper  v.  Halifax  (c2),  where,  powm  annexed 

after  a  recovery  which  was  to  enure  to  confirm  the  not  defSitod 

estates  previous  to  the  estate  tail,  and  the  powers    ^      ^  ^^  * 

annexed  to  them,  and  subject  thereto,  to  the  joint 

(c)  Sngd.   Pow.,   8th    ed.,  Deane,  5  Barn.  &  Aid.  569  ; 

73  ;  and  8^  Bail.  Co.  Litt.  Butl.  Feame,  Cent  Bern.,  dth 

208  b,  note  (1)  IV. ;  1  Sand,  ed.,  380,  note. 
Uses,  4th  ed.,  App.  No.  7,  pp.         {d)  8   Taunt.   845,    Sugd. 

428 — 483.  It  seems  that  even  Pow.,  8th  ed.,  App.  p.  901, 

without  thege  preoaiitiond  the  and  see  1  Sand.  Usea,  4th  ed., 

destractive  effect  of  the  re-  pp.  178  et  seq.  and  App^  Ko. 

covery  upon  the  powers  did  7,  containing  the  joint  opinion 

not  take  place  when  it  was  of  Messrs.  Sanders  and  Daval, 

expressly  directed  to  operate  to  the  effect  afterwards  decided, 

in  confinnAtion  of  the  nses  and  See  also  ffillv.  PritcAard,  Kay. 

powers.    See  Sagd.  Pow.  p.  894. 
87  ;    The  Earl  of  Jere$y  y. 

Q   Q  2 
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appointment  of  the  father  tenant  for  life  and  son 
tenant  in  tail  under  the  settlement,  and  after  a  joint 
appointment  by  way  of  resettlement,  it  was  held- 
that  the  power  of  sale  under  the  original  settlement 
remained  in  force,  on  the  ground  that  it  was  ante- 
cedent  to  the  estate  tail,  and  therefore  not  barred  by 
the  recovery,  the  effect  of  which  was  to  destroy  all 
remainders,  &c.,  e^ectant  on  tbe  estate  tail 
Whether  upon  a  resettlement  the  tenant  for  hfe 
merely  consent  as  protector  of  the  settlement  {e\  or 
convey  and  take  a  relimitation  of  his  life  estate  with 
•the  annexed  powers  (and  whether  in  the  latter  alter- 
native he  is,  strictly  speaking,  in  of  the  old  use  or 
not,  a  question  on  which  the  Inheritance  Act  of 
3  &  4  W.  4,  c.  106,  s.  3,  enacting  that  under  his 
own  assurance  the  grantor  is  to  take  as  a  purchaser 
and^not  to  be  considered  entitled  as  his  former  estate, 
may  be  thought  to  have  some  bearing),  it  seemis  that 
the  powers  are  saved ;  and  it  appears  that  this 
doctrine  does  not  depend  upon  any  technical  con- 
siderations, but  upon  the  expressed  intention,  coupled 
with  the  circumstance  that  no  incumbrance  is  created 
inconsistent  with  the  exercise  of  the  old  powers  (/). 
oyerreaohing  In  framing  resettlements  which  save  the  powers  an- 
nexed to  the  life  estate  or  estates  (for  there  may  be 
more  than  one),  it  is  the  practice,  besides  relimiting 
such  estate  or  estates  with  the  annexed  powers  by 
way  of  connrmation  or  restoration,  also  to  insert  in 
he  resettlement  a  distinct  clause  providing  for  the 


(«)   See  Hill  v.  PrUchard,        (J)  See  Sogd.  Pow.,   8th 


daiuea. 


f^'V^HV^^     «W  supra.  ed.,  71. 
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resettlement  being  overreached  by  the  exercise  of 
the  old  powers.  Sometimes  the  bargain  on  the  re- 
settlement is  that  some  of  the  old  powers  should  be 
given  up  or  modified,  and  in  that  case  of  course  the 
clauses  preserving  the  powers  undergo  a  corres- 
ponding modification. 

Where  the  estates  to  be  settled  include  copyholds,  J^^yh^idl  to 
the  practice  is  for  the  settlor  to  enter  into  a  covenant  J|^nS^i*i 
for  their  surrender  to  the  use  of  trustees  (usually 
those  for  the  general  purposes  of  the  settlement  and 
who  are  entrusted  with  the  execution  of  the  powers) 
upon  trusts  corresponding  to  the  uses  of  the  freeholds, 
so  far  as  the  diflFerence  of  the  tenure  and  the  rules  of 
law  and  equity  will  permit ;  a  course  which  obviates 
the  question  how  far  the  nature  of  the  copyhold  pro- 
perty admits  of  the  creation  therein  of  the  legal  estates 
and  powers  created  in  the  freeholds :  and  the  covenant 
ahould  be  followed  by  an  immediate  surrender  (gr). 
As,  however,  this  precaution  is  sometimes  omitted,  it 
appears  desirable  to  annex  to  the  covenant  for  the 
surrender  of  the  copyholds  a  declaration  of  trust  by 
the  settlor,  making  him,  until  surrender,  a  trustee  for 
the  purposes  of  the  settlement;  for  while  a  mere 
covenant  does  not  render  the  covenantor  a  trustee 
until  after  a  decree  for  performance  (h)^  a  declara- 
tion of  trust  will  have  that  eflFect,  so  as  to  enable  a 
vesting  order  or  an  order  to  convey  to  be  obtained 

(g)  See  ante,  vol.  ii.,  p.  194.  belonging  to  the  covenantor  ; 

(h)  See  Re  Carpenter,  Kay,  and  see  per  Wood,  V.  C,  in 

418  ;  Spickernell  v.  Eoiliam,  Cresswell  v.  Haines,  81  L.  J. 

id.  669,  where  the  covenant  .Ch.  238. 
was  to  transfer  a  sum  of  stock 
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under  the  Truatee  Acts  without  suit  (t) ;  and  accord- 
ingly a  declaration  of  truat  haa  been  inserted  in  the 
forma  in  thia  collection.  Occasionally  (though  this 
is  m  inartificial  mode)  the  copyholda  aie  suirendeKd 
to  uae9  Qorresponding  to  those  of  the  freeholds  {k). 
In  connection  with  this  form  of  settlement,  reference 
may  here  be  made  to  the  rule  that  in  general  the 
admittance  of  the  tenant  for  life  or  years  to  copy- 
holds is  the  admittance  of  all  in  remainder  so  as  to 
vest  the  estate  in  them  (l) ;  and  the  remainderman 


(t)  Be  Collingwood,  6  W.  R. 
686  ;  see  ante,  Yol.  i.,  p.  842, 
note  (o).    The  doctrine  in  the 
text    appears   to   have  been 
somewhat    modified   by   the 
cases  of  i20  Cuming ^  L.  B.  5  Ch. 
Ap.  72,  Re  Grolo^8  Mortgage^ 
L.  R.  13  Eq.  26,  which  draw 
the    distinotion    between    an 
unexecuted  and  an  executed 
contract'^  and  in  which  a  cove- 
nant to  surrender  upon  a  sale 
and  upon  a  mortgage,  the  pur- 
chase and  mortgage  moneys 
being  respectively  paid  to  the 
covenantor,  were  held  to  ren- 
der the  covenantor  a  trustee 
within  the  meaning   of  the 
Acts,  so  as  to  enable  a  vesting 
order  to  be  obtained,  and  a 
similar  view  would  probably 
be  taken  as  to  the  effect  of 
a  covenant  to  surrender  in  a 
settlement  followed  by  mar- 
riage, though  there  were  no 


declaration  of  trust. 

(k)  A  covenant  to  sun^nder 
to  the  same  uses  as  the  free- 
holds will  in  general  subject 
the  copyholds  to  the  powers 
expressed  concerning  the  free- 
holds, although  powers  are 
not  expressly  mentioned  in 
the  covenant,  Minton  v,  Kir^ 
wood,  L.  R.  8  Oh.  Ap.  614. 

(0  Sori  V.  Oop.  by  Stahnan,5  th 
ed.,  202,  referring  to  BrowrCa 
coMy  4  Rep.  21,  28.  As  to 
whether  the  admittance  of  the 
first  devisee  in  fee  enures  in 
favour  of  the  executory  devisee 
over,  see  Bandfield  v.  Band* 
field,  1  Dr.  &  Sm.  819,  on  ap- 
peal, 3  De  G.  F.  &  J.  766.  The 
admittance  of  the  tenant  for 
life  does  not  enure  as  the 
admittance  of  a  purchaser  from 
trustees  having  a  power  of  sale 
exerdseable  after  the  death  of 
the  tenant  for  life ;  Seaman  v. 
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is  not  liable  to  pay  a  fine,  though  the  tenant  for  life 
may  have  been  admitted  upon  payment  of  a  nominal 
fine  (m)  ;  but  a  custom  for  tenants  in  remainder  to 
come  in  and  be  admitted  and  pay  a  fine,  if  clearly 
established,  is  a  good  custom  (n).  In  manors  in 
which  there  is  no  custom  to  entail  copyholds,  a 
limitation  which  would  have  created  an  estate  tail 
will  confer  a  fee-simple  conditional  subject  to  the 
incidents  of  that  estate  before  the  statute  d^ 
donis  (o). 

Leaseholds,  whetherfor  lives  or  years,  when  forming  J^'"*«  °^  i<»s«- 
part  of  the  estates  to  be  settled,  are  also  in  practice  correspond  witit 

■*■  ^  uses  of  freeholds. 

conveyed  or  assigned  (according  to  the  tenure)  to  the 
trustees  upon  trust  to  pay  the  rents  and  perform  the 
covenants  under  the  leases,  and  subject  thereto  to 
hold  upon  trusts  corresponding  to  the  uses  of  the 
freeholds,  so  far  as  the  difference  of  tenure  and  the 
rules  of  law  and  equity  will  permit,  the  effect  however 
of  this  settlement  by  reference  being,  as  to  leaseholds 
for  years,  qualified  as  will  be  immediately  mentioned. 


Woods,  24  Beav.  872.  As  to 
the  operation  of  the  rule  upon 
the  apportionment  of  the  fine 
as  between  tenant  for  life  and 
remainderman,  see  Garter  y. 
Sebright,  26  Beav.  374. 

(m)  PhypersY.EburriySBmg. 
N.  0.  250.  That  when  the 
surrenderee  of  aremainderm an 
has  not  been  admitted,  his  heir 
is  entitled  to  admittance  upon 
payment  of  a  single  fine,  see 
Garland  v.  Alston,  3  HurL  & 


Norm.  390.  As  to  the  fine 
payable  on  the  admittance  of 
the  trustee  or  his  heir  where 
the  cestuis  que  trust  hare 
been  admitted,  see  Lord  Lon- 
desborough  y.  Foster,  3  Best 
&  Sm.  805. 

(n)  Doe  y.  Jenney,h  East,53 1 . 

(p)  Doe  V.  Clark,  5  Bam.  & 
Aid.  458  ;  Doe  y.  Simpson,  4 
Bing.  N.  C.  333,  and  see  the 
cases  cited  at  p.  340,  and  S.  C. 
on  appeal,  3  Man.  &  Gr.  929. 
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Quasi  estates 
tail  in  leaseholds 
for  liyes. 


Effect  of  settle- 
ment by  refer- 
ence of 
leaseholds  for 
jears. 


The  setdement  of  leaseholds  for  lives  by  reference  to 
the  limitations  of  freeholds  of  inheritance  creates  a 
succession  of  estates  analogous  to  estates  tail  and  rq- 
mainders  proper,  and  such  that  a  qv4isi  tenant  in  tail  in 
possession,  though  he  has  unrestricted  power  of  aliena- 
tion by  act  inter  vivoSy  cannot  alien  by  will,  and  a 
qitasi  tenant  in  tail  in  remainder,  though  he  can  by 
any  alienation  inter  vivos  defeat  the  title  of  his  own 
issue,  cannot  without  the  consent  of  the  tenant  in 
possession  bar  the  ulterior  remainders  (^).  With 
respect  to  leaseholds  for  years,  if  they  were  merely 
settled  upon  trusts  to  correspond  to  the  uses  of  the 
freeholds^  they  would  vest  absolutely  in  the  first 
tenant  in  tail  of  the  realty  immediately  upon  his 
birth,  and  the  addition  of  the  words,  "  so  far  as  the 
rules  of  law  and  equity  will  permit "  makes  no  differ- 
ence in  this  respect  (q).     In  order  to  obviate  this 


Quasi  strict 
settlemeQts  of 
chattels. 


(p)  See  1  Hayes,  Conv.,  5th 
ed.,  pp.  197  et  seq. ;  Allen  y. 
Allen,  2  Dnu  &  War.  337,  in 
which  the  jadgment  contains 
an  instrnctive  examination  of 
the  history  and  state  of  the 
doctrine  as  to  quaei  entails ; 
Edwards  t.  Champion,  3  De  O. 
M.  &  G.  202,  a  case  of  quasi 
entail  of  copyholds  for  lives. 
As  to  estates  pnr  antre  yic, 
see  also  Reynolds  t.  Wright, 
25  Beav.  100,  2  De  G.  F.  & 
J.  590 ;  Pickersgill  y.  Orey, 
30  Beay.  852 ;  Northern  y. 
Carnegie,  4  Dr.  587. 

(q)  Foley  v.  Bumell,  1  Bro. 


C.C.274,4  Bro.P.  C.  Toml.  319, 
is  an  earlyand  leadingaathori  ty 
on  the  constrnction  of  disposi- 
tions in  (^uoM  strict  settlement 
The  question   in    that   case 
tnmed  upon  a  bequest  of  chat- 
tels to  be  held  by  the  persons 
entitled  to  the  mansion  as  heir- 
looms, but  the  principles  ap- 
plicable todispositionsof  lease- 
holds in  quasi  $X,nGt  settlement 
are  the  same.    Lord  Commis- 
sioner Ashurst  said  in    the 
above  case  (1  Bro.  0.  C.  285), 
''  The  chattels  are  to  accom- 
pany  the   estate.    When  a 
tenant  in  tail  comes  into  esse 
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effect,  it  early  became  the  common  course  of  settle- 
ment to  suspend  the  absolute  vesting  till  the  age 


it  must  Test."  •  It  had  been 
thrown  out  by  Lord  Hardwiche 
that  dispositions  of  chattels  to 
go  with  lands  as  far  as  they 
can  by  law,  or  so  long  as  the 
law  will  aUow,  are  of  the 
nature  of  executory  trusts  so 
as  to  authorise  the  Court  in 
fiuspending  the  absolute  inte- 
rest during  the  minority  of  a 
tenant  in  tail ;  Qower  y.  OroS' 
vmoTy  Barnard.  54,  5  Madd. 
337  ;  Traffwd  v.  Traffwd,  8 
Atk.  847.  In  the  former  case 
Lord  Hardtvicke  said,  *'  This  is 
something  like  Serjeant  May- 
nard's  case,  when  he  wrote  in 
.the  margin  of  his  will, '  Yaleat 
quantum  yalere  potest,'  and 
the  Lord  Chancellor  inserted 
*  Trustees  to  preserve  contin- 
gent remainders '  though  none 
in  the  will,  because  the  testator 
appeared  to  have  an  intention 
that  it  should  go  as  far  as  the 
law  would  permit."  The  doc- 
trine, however,  of  the  executory 
nature  of  such  dispositions  was 
overruled  in  Foley  v.  Bumell, 
ubi  supra,  and  VaugJuin  v. 
Burslem,  3  Bro.  C.  C.  101.  In 
those  cases  the  chattels  were 
bequeathed  without  the  inter- 
position of  trustees;  but  in 


Gmr  y.Lord  Erroll^  14  Ves.  •Trust  of  chattels 
478,  it  was  held  that  a  bequest  not^exl^tory. 
to  trustees  upon  trust  to  per- 
mit the  chattels  to  go  with  the 
mansion-house  did  not  give 
rise  to  an  executory  trust. 
These  decisions  have  been  re- 
cognised as  settling  the  law  in 
Rowland  v.  Morgany  6  Hare, 
463,  on  app.  2  Phil.  764  ;  and 
Lord  ScaradaU  v.  Ourzon,  1 
Johns.  &  Hem.  40,  see  p.  50  ; 
and  see  Doncaster  v.  Doncastery 
8  K,  &  J.  26  ;  Christie  v. 
Ooslinff,  L.  E.  1  H.  L.  Eng. 
&  Jr.  Ap.  279  ;  Barringim 
V.  Harringionj  L.  R.  6  H.  L. 
Eng.  &  Ir.  Ap.  87  (see  the 
judgment  of  Lord  Cairns,  p. 
107).  In  the  ease  of  an  construction 
actually  executory  trust  for  when  trust  is 
the  settlement  of  chattels  in  ®'®^**^^* 
quasi  strict  settlement,  itseems 
that  a  gift  over  in  the  event 
of  the  first  tenant  in  tail  dying 
under  21,  would  be  introduced, 
{Shslley  v.  Shelley,  L.  R.  6  Eq. 
540),  though  in  Lord  Scar sdale 
V.  Curzm  (see  per  Wood,  V.  C, 
1  Johns.  &  Hem.  51),  the  law 
as  to  this  point  was  considered 
not  to  be  finally  settled. 
Whether  there  would  be  any 
diflference  in  this  respect  be- 
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Clause  suspend  ■ 
ing  vesting  till 
twenty-one. 


*  Application 
of  rale  against 
perpetuities  to 
suspension 
of  Testing  of 
personalty  in 
quasi  strict 
settlement. 

If  none  of  first 
class  of  issue 
remaindermen 
not  defeated. 


of  twenty-one  (r).  In  the  forms  in  this  collection 
tlie  effect  of  the  declaration  of  trusts  of  the  lease- 
holds by  reference  to  the  uses  of  the  freeholds  is 
qualified  by  a  clause  providing  that  leaseholds  for 
years  shall  not  vest  absolutely  in  a  tenant  in  tail  by 
purchase  {s),  unless  he  attain  twenty-one,  but  on  his 


tween  a  direction  to  settle  con- 
tained  in  a  will,  and  such  a 
direction  in  marriage  articles 
or  a  marriage  settlement,  has 
also  been  doubted ;  see  1 
Jjead,  Cas.  Eq.  drd  ed.,  notes 
to  Lord  Olenorchy  y.  Boavillet 
pp.  25  et  seq. ;  2  Jarm.  Wills, 
drd  ed.,  ^  549,  and  the  refer- 
ences in  note  (Q  thereto  ;  but 
see  Shelley  y.  Shslley,  nbi 
snp.,  which  was  the  case  of 
a  will.  As  to  execatoiy  settle- 
ments of  chattels,  see  farther 
the  last  mentioned  case,  and 
Holmesdale  y.  Weet^  L.  B.  3 
Eq.  474,  4  H.  L.  Eng.  &  Ir. 
Ap.  548. 

Though,  however,  upon  a 
disposition  of  personalty  to  go 
with  real  estate  in  strict  settle- 
ment,  the  first  tenant  in  tail 
takes  an  absolute  interest  upon 
his  birth,  yet  if  none  of  the 
first  class  of  issue  to  whom 
estates  tail  are  limited  ever 
comes  into  existence,  the  title 
of  the  next  in  remainder  will 
not  be  defeated ;  the  construc- 
tion being,  in  effect,  that  of 


an  alternative  limitation  to 
the  issue,  if  there  should  be 
any,  and  if  not,  then  over. 
See  StanUy  v.  Lmghy  2  P. 
Wms.  686  ;  Sabbarton  v.  Sab* 
barton,  Cas.  t.  Talb.  55,  245  ; 
Gower  y.  Orosvenar,  ubi  supra ; 
and  the  observations  on  those 
cases  in  Lord  Sccarsdale  r. 
Gwzon^  1  Johns.  &  Hem.  52. 

(r)  ^^per^iTJosefphJekyU 
in  Slanley  v.  Leigh,  2  P.  Wms. 
689 ;  and  per  Vice-Chancellor 
Wood  in  Lord  Scaredale  r. 
Ourzon,  1  Johns.  &  Hem.  52. 

(a)  *The  operation  of  this 
clause  should  be  expressly  re- 
stricted to  tenants  in  tail  by 
purchase,  since  if  it  were  so 
expressed  as  to  be  applicable 
also  to  tenants  in  tail  by 
descent,  without  any  limit  in 
point  of  time,  the  rale  against 
perpetuities  would  be  trans- 
gressed, and  the  clause  would 
consequently  fail.  As  to  the 
extent  to  which  the  vesting  of 
personalty  settled  by  reference 
to  the  devolution  of  a  title  or 
of  real  estate  can  be  suspended 
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death  under  that  age  shall  devolve  with  the  free- 
holds of  inheritance  }  a  direction  which,  if  he  leave 


(a  subject  which  exhibits  th^ 
perpetuity  rule  in  yet  another 
form    than    those    obser?ed 
upon,  supra,  p.  577,  note),  see 
Lord  J)ierhur9i  v,  Th^  Duke 
of  SL  Albans,  6  Madd.  S32  ; 
S.  C.  in  D.  P,  nom.  Lady 
Laura    Tolhmachs    t.   Lord 
Covmtry,  2  Clark  &  Fin.  611, 
8  Bligh,  N,  8.  547 ;  Ker  v. 
Lord  Dungannmf  I  Dru.  <& 
War.  509,  Flan.  &  Kel.  638 ; 
S.  0.  in  D.  P.  nom.  Lord  Dun* 
gannon  y.  Smiih,  13  Clark  & 
Fin.    546;    and    Lord    St. 
Leonards'  instructive  discus- 
sion of  these  cases  in  Sugd. 
Prop.  Ho.  Lords,  pp.  330 — 
346;  and  see  also  Mackworih 
V.  Hmxman,  2   Keen,  658; 
Wainman  v.  Fitldy  Eay,  507. 
The   construction    and   ope- 
ration of  clauses  of  this  de- 
scription have  also  been  much 
considered  in  several  recent 
cases.    In  Gosling  v.  Ooslmg^ 
82  Beav.  58, 1  De  G.  J.  <&  S. 
1,  in  D.  P.  nom.  Christie  y. 
Oosling^  L.  B.  1  H.  L.  Eng. 
&  Jr.  Ap.  279,   where  there 
was  a  bequest  of  personal  es- 
tate upon  trusts  to  cx)rre8pond 
with  the  uses  of  real  estate  in 
strict  settlement,  with  a  pro- 
viso that  the  personal  estate 


should  not  vest  absolutely 
in  any  tenant  in  tail  unless 
he  should  attain  twenty^ 
one,  it  was  considered  by  Sir 
J,  Romilly^  M.  B.,  that  the 
proviso  formed  an  integral 
part  of  the  trusts,  and  that 
the  limitation  was  therefore 
in  substance  to  the  first  te- 
nant in  tail  (whether  by  pur- 
chase or  desoent),  who  should 
attain  twenty-one  (a  construo- 
tion  which  assimilated  the 
case  to  Lord  Dungannon  v. 
Smith,  ubi  sup.),  and  was  too 
remote ;  but  on  appeal  to  the 
Lord  Chancellor  {Westbury\ 
this  decision  was  reversed,  and 
it  was  held  that  "tenantin  tail" 
in  the  proviso  must  mean  a 
tenant  in  tail  who  would,  un- 
der the  referential  trust,  take 
the  personalty,  and  hence,  as 
the  personalty  could  not  de- 
scend, must  be  construed  te- 
nant in  tail  by  purchase,  and 
on  this  ground  the  trust  was 
supported.  Upon  appeal  to 
the  House  of  Lords  they  also 
upheld  the  trust,  diss.  Lord 
SL  Leonards,  In  the  view 
taken  of  this  case  by  the  Lord 
Chancellor,  the  personal  es- 
tate would,  upon  the  death 
of  a  tenant  in  tail  by  pur- 
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issue  inheritable  under  the  entail,  will  cany  over 
the  leaseholds  to  the  issue ;  and  if  he  die  without 


chase,  under  twenty-one,  go 
over  to  the  next  purchaser  in 
the  series  of  limitations  of  the 
real  estate,  to  the  exclusion  of 
the  issue,  if  any,  of  the  de- 
ceased tenant 'in  tail ;  and  (as 
pointed  out  by  the  Lord  Chan- 
cellor, see  1  De  G.  J.  &  S. 
16,  17)  if  the  will  had  pro- 
vided for  the  devolution  in 
that  event  of  the  personal 
estate  upon  such  issue,  the 
case  would  have  existed  of  a 
tenant  in  tail  of  the  real  es- 
tate by  descent  taking  the 
personal  estate  by  purchase, 
and  if  the  proviso  were  held 
to  apply  to  such  tenant  in 
tail,  the  objection  for  remote- 
ness would  have  prevailed. 
It  may  be  inferred,  therefore, 
that  in  the  case  of  a  clause 
providing  as  in  this  col- 
lection for  the  devolution 
upon  the  death  of  a  tenant  in 
tail  under  twenty-one,  the 
authority  of  Qosling  v.  Oos- 
ling  would  be  no  protection  if 
the  clause  were  not  expressly 
restricted  to  tenants  in  tail  of 
the  real  estate  by  purchase. 
In  Harrington  v.  Harrington^ 
L.  B.  3  CL  Ap.  565,  6  H.  L. 
Eng.  &  Ir.  Ap.  87,  in  which 
there  was  a  bequest  of  chat- 


tels as  heirlooms,  to  go  along 
with  the  actual  possession  of 
the  estates,  so  far  as  the  rules 
of  law  or  equity  would  per- 
mit, with  a  proviso  suspend- 
ing the  vesting  in  any  person 
entitled  to  an  estate  of  In- 
heritance (not  restricted  to 
those  taking  by  purchase)  in 
case  of  death  under  twenty- 
one  without  leaving  issue  in- 
heritable, upon  the  death  of 
the  first  tenant  in  tail  by  pur- 
chase (and  not  by  descent^  as 
stated  in  the  marginal  note  of 
the  report  in  the  House  of 
Lords)  under  twenty-one  and 
without  issue,  his  interest  was 
held  by  Lord  Cairns^  C,  and 
on  appeal  by  the  House  of 
Lords,  to  have  terminated; 
but  the  question,  whether  the 
clause  operated  to  carry  on 
the  chattels  to  the  next  per- 
son entitled  under  the  limita- 
tions, or  whether  they  were 
undisposed  of  and  fell  into 
the  residue  of  the  testator's 
estate,  became  unimportant^ 
and  was  left  by  the  House  of 
Lords  undetermined  (varying 
in  this  respect  the  decree  of 
Lord  Cairna^  who  held  that 
they  passed  under  the  resi- 
duary bequest).    In  this  case 
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leaving  such  issue  will  carry  them  to  the  remainder- 
man (t). 

According  to  the  forms  in  use  in  this  collection  Trusts  for 

°  renewal  of  leases 

the  assignment  of  the  leaseholds  upon  trusts  to  cor-  and  grants  for 

,  _  ,  _    lives  or  years. 

respond  with  the  uses  of  the  freeholds  is  followed 
by  a  clause  requiring  the  trustees  to  apply  in  ordi- 
nary course  for  the  renewal  of  leases,  and  of  grants 
of  copyholds  held  otherwise  than  for  an  estate  of 
inheritance.     If  the  settlement  contain  no  direction 


there  waA  mnch  discussion  as 
to  the  effect  of  the  words 
^^  as  far  as  the  rnles  of  law 
and  equity  will  permit"  on 
the  construction  of  such 
clauses,  and  it  may  be  inferred 
fix)m  the  judgments  of  Lords 
Cairns  and  Westbnrtfj  that 
their  lordships  were  of  opinion 
that  although  it  is  settled  that 
those  words  have  not  the 
effect  of  making  the  trust 
executory  (see  supra,  p.  600, 
note  (^)),  they  may  never- 
theless operate  to  keep  within 
the  legal  limits  a  disposition 
which  would  otherwise  trans- 
gress the  rule  against  per- 
petuities. (See  L.  B.  d  CL  Ap. 
574,  5  Eng.  &  Ir.  Ap.  101 
et  seq.,  107).  See  also 
Holhway  y.  HoUoway,  L.  B. 
6  Eq.  523  (an  appeal  to  H. 
of  L.  pending) ;  ife  Johnson's 
Trusts,  L.  B.  2  Eq.  716,  where 
a  bequest  of  personalty  upon 


trust  to  pay  the  income  as 
received  to  the  person  or  per- 
sons for  the  time  being  en- 
titled to  the  rents  of  real 
estate  devised  in  strict  settle- 
ment, was  held  not  to  create 
a  succession  of  life  estates  so 
as  to  be  void  for  remoteness, 
but,  having  regard  to  the 
general  intention  which  was 
gathered  from  the  will  that 
the  personal  estate  should  go 
with  the  realty,  to  vest  ab- 
solutely in  the  first  tenant  in 
tail. 

(/)  As  to  the  effect  of  this   Deyoktion 

form,  and  its  superior  advan-  q/JJ^q^*^ 
tage  to  that  which  gives  a  taiiiuder 
vested  interest  to  a  tenant  in 
tail  dying  under  twenty-one 
leaving  issue,  and  therefore 
subjects  the  property  to  dis- 
tribution as  personal  estate  of 
the  tenant  in  tail,  see  2  Jarm. 
Wills,  8rd  ed.,  p.  548,  note  {e). 
In  most  of  the  forms  formerly 


tventy-one. 


'606 


SETTLEMENTS. 


to  renew,  a  tenant  for  life  is  not  bound  to  renew  {u); 
and  it  seems  that  the  interposition  of  a  trustee  will 
not  of  itself  imply  a  trust  for  renewal  (x)  ;  but  of 
course  a  trust  for  renewal  may  be  implied  from  the 
nature  and  terms  of  the  settlement,  as,  for  instance, 
from  a  trust  out  of  the  rents  and  profits  to  pay  the 
fines  and  charges  of  renewing  (y);  and  an  executory 
trust  for  renewal  of  leaseholds  will,  as  it  appears,  be 
carried  into  effect  by  means  of  a  settlement  with 
proper  directions  for  renewals  (z).  In  the  forms  in 
this  collection  the  trustees  are  directed  to  use  their 
best  endeavours  to  obtain  renewals  on  the  accus- 
tomed reasonable  terms,  so  as  to  leave  with  them  a 
discretion  as  to  renewal ;  for  if  it  were  made  abso- 


in  ase  there  appear  to  have  been 
no  express  words  of  gift  over, 
the  devolution,  in  the  event 
of  the  divesting  clause  taking 
effect,  being  left  to  the  opera- 
tion of  the  primary  trust.  See 
the  fbnns  referred  to  in  the 
argument  in  Harrington  v. 
Harrington,  L.  B.  5  Eng.  & 
Ir.  Ap.  p.  93,  note  (3). 
(u)  NighUngaU  v.  Lawson^ 

1  Bro.  0.  C.  440,  448.  Mr. 
Lewin  (Trusts,  5th  ed.,  292) 
notices  that  this  was  the  case 
of  a  lease  which  had  not  pre- 
viously been  treated  as  re- 
newable, but  reil&rs  (id.  note 
(c))  to  several  authorities 
[whiU  V.  WhitB,  4  Ves.  82; 
id.  9  Ves.  561 1  StOM  v.  The^, 

2  Bro.  C.  C.  248)  as  establish- 


ing the  principle  stated  in 
the  text.  See  also  Oapel  v. 
Wood^  4  Buss.  500;  Browru 
V.  Broumey  2  Gif  804. 

(a?)  ffFerrall  v.  (TFerratt, 
Lloyd  <&  Goo.  Bep.  temp. 
Plunket,  79 ;  Lawrenu  v. 
MaggSy  1  Eden,  458 ;  and  see 
this  point  discussed,  Lewin, 
5th  ed.,  293. 

(y)  Lord  Montfort  v.  Lord 
Cadogan,  17  Ves.  488,  on  app. 
19  Ves.  635  ;  and  see  Lock  v. 
Lock^  2  Vem.  666 ;  HuJke»  v. 
Barrowy  Taml.  264. 

(2)  Lewin,  294,  referring 
to  Ordham  v.  Lord  London- 
derry, cited  2  Bro.  0.  0.  24J, 
and  to  Pickering  v.  Vowbs,  1 
Bro.  C.  C.  197;  both  cased  of 
marriage  artides. 
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lately  incumbent  on  them  to  renew,  they  might  be 
compelled  to  comply  with  unreasonable  demands ; 
but  a  discretionary  trust  for  renewal  will  not  be 
treated  as  investing  the  trustees  with  an  arbitrary 
and  capricious  power,  but  wiU  impose  on  them  the 
duty  of  renewal,  if  it  can  be  eflfected  on  reasonable 
terms  (a).  As  a  trustee  who  has  neglected  to  renew 
in  due  course  is  responsible  to  the  remainderman  (6), 
a  clause  exempting  trustees  from  liabiUty  in  respect 
of  the  omJon  io  renew,  may  with  proprie^  be 
annexed  to  the  trust  for  renewal.  The  trustee  will 
be  entitled  to  recover  over  against  the  tenant  for 
life  or  his  estate,  the  rents  received  in  excess  by  the 
latter  (c),  but  cannot  charge  the  assignee  of  the 
tenant  for  life  {d).  Where  in  consequence,  upon 
one  occasion,  of  an  exorbitant  fine  being  demanded, 
and  upon  another  occasion,  of  a  refusal  by  the  lessor, 
the  usual  renewals  were  not  made  during  the  life-  * 
time  of  the  tenant  for  life,  but  after  his  death 
the  remainderman  renewed,  it  was  held  that  the 
estate  of  the  tenant  for  life  was  chargeable  with 
what  would  have  been  the  amount  of  reasonable 
fines  (e). 

(a)  Lord  Mihinf fan  Y.  Earl  upon  the  person  in   posees- 

MuJgrav^  8    Madd.    491,  5  sion. 

Madd.  471 ;  M&rHrMTY.  WaUs,  (c)  Lard  Monl/ort  y.  Lard 

14  Bear.  616.  Cadogan,  ubi  snp. 

{b)  Lord  Mml/ori  v.  Lord  {d)  Id  In BenmiiY,  Ooll&y, 

.Cadogan^  17  Yea.  4S8,  on  app.  5  Sim.  181,  on  app.  2  M7I.  & 

19  Yes.  635 ;   and  see  Benneti  Ee.  225,  the  tenant  for  life 

y.  Collet/y  5  Sim.  181,  on  app.  was  himself  charged  with  the 

2  Myl.  &  Ke.  225,  where  the  doty  of  renewal, 

dnty  of  renewal  was  imposed  (•)  Cokgravs  v.  Manhy,  6 
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Renewal  by 
troBtee  or 
tenant  for  life 
enuree  according 
to  title  to  origi- 
nal lease. 


If  a  lease  be  renewed,  whether  by  a  trustee  or  by 
a  tenant  for  life,  and  though  renewal  be  not  obliga- 
tory, the  renewal  will  enure  for  the  benefit  of  the 
persons  entitled  to  the  original  lease  (/) ;  and  the 
renewed  lease  will  be  subject  to  the  former  equities, 
although  the  original  lease  may  have  expired  before 
the  renewal  (g),  or  although  the  new  lease  be  not  to 
commence  till  after  the  expiration  of  the  old  one  (A), 
or  be  obtained  from  a  superior  landlord  {{)  ;  and  if 
a  tenant  for  life  sell  the  right  of  renewal,  the  pur- 
chase money  is  subject  to  the  estates  of  the  settle- 
ment (k).  The  rule,  as  to  trustees,  is  placed  by 
Lord  Redesdale  on  the  ground  of  public  policy  (Z), 


Madd.  72,  on  app.  2  Sass. 
238. 

As  to  the  loss  of  the  right 
of  renewal  by  laches,  see 
Peachey,  Settlements,  p.  717, 
note,  and  the  references 
therein. 

(/)  See  the  cases  collected 
in  the  notes  to  Keech  y.  Sand- 
ford,  1  Lead.  Gas.  Eq.,  drd 
ed.,  89.  The  cases  on  re- 
newals by  tmstees  or  execu- 
tors are  collected  p.  40,  and 
those  on  renewals  by  tenants 
for  life  p.  41.  As  to  renewals 
of  leases  in  mortgage,  whether 
by  mortgagor  or  mortgagee, 
see  ante,  toL  ii.,  pp.  611,  612 
and  notes. 

(ff)  Pickering  t.  VotoUs^  1 
Bro.  C.   C.   197;    Moody   v. 


Ifatthews,  7  Ves.  174,  see  pp. 
184, 185 ;  James  y.  DeanSy  11 
Ves.  383,  15  Ves.  236,  where 
the  lease  having  expired  in 
the  testator's  lifetime,  he  held 
at  his  death  as  yearly  tenant, 
and  his  l^atee  for  life,  on 
whom  this  interest  deyolved, 
haying  renewed,  was  held  to 
haye  renewed  for  the  benefit 
of  those  in  remainder. 

(A)  Bakesk-aw  y.  Brewer^  2 
P.  Wms.  511 ;  Taster  y.  Mar- 
rioU,  Amb.  668. 

(f)  Cfiddings  y.  Oiddings^ 
2  Buss.  241. 

{k)  Owen  y.  WHUams,  Amb. 
734. 

(0  In  Griffin  y.  Griffmy  1 
Scho.  &  Lef.  354. 
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and  as  a  general  rule  conforms  to  obvious  principles 

of  natural  justice.     It  is  conceived  that  it  applies  to  ^/  ^  purci»^s« 

•'  "'^■■^01  reveraoB  by 

the  purchase  of  the  reversion  from  the  lessor  by  a  **>»*"*  *w  life  or 
tenant  for  life,  and  d  fortiori  by  trustees   (m), 
though  under  special  circumstances  the  purchase  of 
thfe  reversion  has  been  protected  against  the  applica- 
tion  of  the   rule  On).     Where,  however,  a  quasi  ftewwaiby 

^    ^  -^  quasi  tenant  in 

tenant  in  tail  of  leaseholds  takes  a  new  lease,  the  tau. 
estate    which   had   been  bound   by   the   trusts  is 
devested,  and  the  new  lease  is  not  subject  to  the 
trusts  ((?).      A  tenant  for  life  renewing,  without  Right  to  con- 

_     ,  I    .         ,  •  .  tribution  in 

being  imder  any  obligation  to  do  so,  is  entitled  as  respect  of 
against  the  remainderman  claiming  the  benefit  of  newai 


(m)  Fosbrooke  t.  Balguy,  1 
Myl.  &  Ke.  226. 

(n)  See  Randall  y.  Russell, 
3  Mer.  190;  Hardman  t. 
Johnson^  id.  347.  In  the 
former  case  the  purchase  was 
made  by  the  tenant  for  life 
from  the  alienee  of  the  rever- 
sion, from  whom  a  renewal 
conld  not  have  been  obtained 
(see  p.  198) ;  and  in  the  latter 
case  the  purchase  of  the  re- 
version was  made  by  a  person 
who  was  devisee  of  the  re- 
newed lease  nnder  the  will  of 
the  tenant  for  life,  bat  who, 
in  consequence  of  the  renewed 
lease  being  subject  to  the 
trusts  of  the  settlement,  had 
no  beneficial  interest  at 
all.  By  the  3rd  section  of 
the  Episcopal  and  Capitular 

VOU  III. 


Estates  Management  Act,  14 
&  1 5  Vict.  c.  104  (amended  and 
continued  by  various  Acts,  and 
now  in  force  until  the  end  of 
the  session  of  1872,  under  34 
&  35  Vict.  c.  95),  by  which 
power  is  given  to  Ecclesiastical 
corporations  to  sell  to  their 
lessees,  it  is  enacted,  that  the 
interest  in  lands  so  acquired 
by  a  lessee  are  to  be  deemed 
to  be  acquired  in  respect  of, 
and  to  be  subject  to  the  same 
trusts,  charges,  and  incum- 
brances as  his  lease. 

{p)  Blake  v.  Blake,  1  Cox, 
266.  The  renewal  operates  as 
a  bar  of  the  quasi  estate  tail. 
See  Lord  Si  Leonard^  obser- 
vations on  this  case  in  Allen 
V.  Allen,  2  Dru.  &  War.  pp. 
328  et  seq. 

R  R 
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the  renewal  to    contribution  upon  the   equitable 
principles  to  which  attention  wiU  immediately  be 
directed  (p). 
Kuies  of  equity         J jj  ^j^^  f^j.^^  ^g^^j  j[jj  ^j^jg  coUectiou,  the  fiucs  and 

M  to  contn-  ' 

botion  to  expenses  of  renewal  are  directed  to  be  defrayed  out 

renewals.  ^  •' 

of  the  property  in  which  the  renewed  interest  is 
obtained,  in  such  manner  that  the  persons  benefi- 
cially entitled  may  contribute  according  to  the  rules 
of  Courts  of  Equity  ;  and  a  power  is  added  to  raise 
the  money  required  for  renewals  by  mortgage  of 
that  or  any  other  part  of  the  settled  property,  but  so 
as  not  thereby  to  alter  the  ultimate  incidence  of  the 
expense  of  renewal  {q).  The  rules  of  contribution 
referred  to  in  this  form  are  of  modem  origin,  the 
old  rule  having  been  that  the  tenant  for  life  should 
advance  one-third,  and  the  remainderman  two- 
thirds  (r).  The  present  principle  was  acted  upon 
by  Lord  Thurlow  in  Nightingale  v.  Latvson  («),  in 

(p)  NighUngals  r.  Lawson,  calties   incident   to  working 

1  Bro.  0.  G.  440 ;  and  see  out  the  eqaitable  rale,  there 
Stone  y.  Theed,  2  Bro.  C.  0.  is  much  to  be  said  in  fttyonr 
248;    Coppm  v.  Femyhough,  of  this  view. 

2  Bro.  C.  C.  296 ;  Fitroy  y.  (r)  See  the  references  ia 
Howard,  3  Russ.  234.  Lewin,  Trusts,  p.  300,  note 

(q)  Mr.  Lewin     considers  {a) ;  and  as  to  the  anthorities 

(Trusts,  5th  ed.,  298)  that  it  in  fayour  of  the  tenant  for 

would    be    well    to    proyide  life  merely  keeping  down  the 

"  that  the  corpus  of  the  pro-  interest  of  the  fine,  see  Lewin, 

perty  should  be  subject  to  the  300. 

mortgage,  so  as  to  shut  out         {s)  1  Bro.  C.  C.  440.    See 

the  question  of  apportionment  Adderley  y.  Clavering^  2  Bro. 

between  the  tenant  for    life  C.  C.  659,  2   Cox,   192,  in 

and  the  remainderman,"  and  which  the  last  life  in  a  lease 

considering  the  practical  diifi-  haying  effected  a  renewal,  was 
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which,  after  the  death  of  the  tenant  for  life,  who 
had  renewed  a  lease  for  years  having  several  years 
yet  to  run,  the  sum  paid  for  renewal  was  taken  as 
the  value  of  the  additional  term,  and  was  divided  in 
the  proportions  of  the  present  value,  at  the  time  of 
the  renewal,  of  the  number  of  years  of  the  additional 
term  which  ran  out  in  the  lifetime  of  the  tenant  for 
life,  and  of  the  number  of  years  which  remained 
unexpired  at  her  death,  the  latter  portion  being 
considered  as  payable  by  the  remainderman,  with 
compound  interest  at  4  per  cent,  up  to  the  death  of 
the  tenant  for  life,  and  thenceforth  with  simple 
interest.  As  to  the  expense  incurred  by  the  tenant 
for  life  for  a  second  renewal,  which  did  not  come 
into  operation  tDl  after  her  death,  the  whole  was 
held  to  be  payable  by  the  remainderman  to  her 
executors  under  a  like  rule  as  to  interest.  This  rule 
of  contribution  in  proportion  to  the  benefit  derived 
from  the  renewal  is  now  the  admitted  law  of  the 
Court,  in  the  absence  of  special  trusts  excluding  its 
operation  {t).     It  has  been  said  that  **  the  theory 
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held  entitled  to  charge  the 
whole  expense  against  the  re- 
mainderman. 

*  (0  "  The  position  that 
the  tenant  for  life  is  bonnd  to 
pay  the  interest  mnst  be  nn- 
derstood  with  this  allowance ; 
that  he  is  farther  bonnd  to 
have  charged  npon  him  a  dae 
proportion  of  the  benefit  he 
takes  in  the  estate  by  the  ap- 
plication of  the  principal  paid 
for  the  purchase  of  the  re- 


newed interest  in  the  estate,^ 

per  Lord  Eldon  in  White  y. 

White,   9  Ves.    660.      "The 

general  role  as  to  the  pro-  *  AuthoritiM 

portions  in  which  a  tenant  for  ^^Sbiition 

life  and  remainderman  are  to  •wording  to 

enjoyment. 

bear  the  expenses  of  renewal 
where  there  is  no  express 
direction  of  the  testator,  is, 
that  they  bear  it  in  proportion 
to  the  actaal  enjoyment  they 
hare  of  the  lease  renewed," 
per  Wigram,  V.-C,  in  Jones 

R  R  2 
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appears  to  be,  upon  each  renewal  to  look  at  the  pro- 
perty as  about  to  be  purchased  for  the  benefit  of  the 
settlement,  and  then  to  consider  in  what  way  the 
fine  for  the  renewal  is  to  be  borne  by  the  parties 
who  are  to  enjoy  the  lease  when  renewed"  (u).  It 
will  be  observed  that  this  principle  treats  the  tenant 
for  life  as  entitled  to  the  enjoyment  in  specie  until 
the  occasion  for  renewal  arises,  and  charges  him 
only  in  respect  of  the  addition  to  his  interest  effected 
by  the  renewal ;  a  method  of  dealing  which  is  in 
contrast  with  that,  which,  by  means  of  insurances 
or  some  other  description  of  sinking  fund,  provides 
by  anticipation  for  future  renewals,  so  as  to  equalise, 
as  far  as  practicable,  the  income  enjoyed  by  the 
successive  tenants  under  the  settlement,  and  in  this 
manner  to  substitute  a  perpetual  interest  for  the 
wearing  interest  which  is  the  subject  of  the  settle-, 
ment  (x).     Where  leases  for  years  are  settled,  and 


v.  JoneSf  5  Hare,  463.  See 
also  per  Sir  John  Leach  in 
The  Earl  of  Shafteshvry  v. 
The  Duke  of  MarlborotigJ^  2 
Myl.  &  Ke.  119  ;  Bradford  v. 
Brownjohrty  L.  R.  8  Ch.  Ap. 
711 ;  and  see  the  notice  of  the 
discarded  rales  and  of  the 
modem  rule  by  Sir  0.  J.  Tur- 
ner, in  Bicdlestonr.  Whelpdale, 
9  Hare,  785—786. 

(u)  See  5  Hare,  463. 

(x)  See  accordingly  the  ob- 
servations of  Vice-Chancellor 
Turner  in  Hudlesion  v.  Whelp- 
dahy  9  Hare,  787—789,  and 


especially  p.  789,  where  his 
Honor  says,  "  I  think  they 
[the  rents]  cannot  be  retained 
on  account  of  the  secmity 
which  may  hereafter  become 
necessary  in  respect  of  fdtnre 
renewals.  To  retain  the  in- 
come of  a  tenant  for  life  be- 
cause he  may  become  liable  to 
give  security,  before  the  occa- 
sion for  giving  it  has  arisen, 
would,  I  thinky  be  going  be- 
yond what  would  be  warranted 
either  by  authority  or  prin- 
ciple." See  also  per  Lord 
Justice    Ttimer   in    Mickk- 
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the  tenant  for  life  is  willing  to  advance  the  amount 
required  for  renewal,  the  method  indicated  by  Lord 
Thurlow  in  Nightingale  v.  Lawson  (y)  can  be 
applied  without  difficulty,  and  the  estate  itself  will 
form  a  security  for  the  eventual  repayment  of  the 
contribution  due  from  the  remainderman ;  but  if 
the  latter  finds  the  money,  or  the  fine  is  provided 
out  of  capital,  there  is  the  risk  that,  when  the  ques- 
tion of  apportionment  is  settled  by  the  death  of  the 
tenant  for  life,  the  contribution  due  from  the  latter 
may  be  lost  for  want  of  assets.  This  difficulty  was 
recognised  by  Lord  Eldon  in  White  v.  White  (z),  As  to  requiring 

Becurity  from 

where  it  was  said  that  "  the  utmost  extent  you  can  tenant  for  ufe. 
go  is  to  make  the  tenant  for  life  give  security  for 
the  sum  that  may  eventually  be  due  ; "  but  this 
involves  another  difficulty,  namely,  that  the  amount 
which  may  eventually  be  due  from  the  tenant  for 
life  remains  in  uncertainty  until  his  death.  In 
Jones  V.  Jones  (a),  Vice-Chancellor  Wigram,  after 
adverting  to  this  difficulty,  observed,  that  the 
tenant  for  life  might,  in  the  first  instance,  be 
required  to  give  security  for  an  amount  calculated 


thwait  T.  Micklsthwaitj  1  De 
G.  <&  J.  511 :  "  Can  any  case 
be  fonnd  of  a  legal  tenant  for 
life  of  a  renewable  leasehold, 
where  the  Court  has  appointed 
a  receiver  for  the  purpose  of 
providing  renewal  fines  ?" 

(y)  1  Bro.  C.  C.  440. 

(2)  9  Ves.  559. 

(a)  5  Hare,  466  et  seq.  A 
reference  to  approve  of  a  secu- 


rity from  the  tenant  for  life 
was  also  made  in  Hudleston  v. 
Whetpdakf  at  a  stage  of  the 
cause  prior  to  that  reported, 
9  Hare,  775;  and  see  tlie 
scheme  adopted  in  Reeves  v. 
Cresunck,  3  You.  &  Col.  715, 
which  involved  an  insurance 
on  the  life  of  the  tenant  for  life 
for  her  calculated  share  of  the 
renewal  fine. 
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upon  the  assumption  that  his  life  would  last  during 
a  portion  of  the  renewed  lease.  If  he  should  die 
within  the  time  during  which  it  was  assumed  that 
his  life  would  last,  the  security  would,  of  course,  be 
more  than  sufficient  to  satisfy  his  proportion  of  the 
fine,  and  it  would  be  void  for  the  excess.  If  he 
outlived  that  time,  he  might,  if  necessary,  be  called 
upon  to  give  a  further  security  to  cover  the  addi- 
tional proportion  then  to  be  attributed  to  him. 
The  decree  waa  accordingly  framed  upon  the  prin- 
ciple  of  requiring  the  tenant  for  life  to  give  security 
for  such  a  sum  as  the  Master  should  approve,  with- 
out prejudice  to  the  question  whether  he  might  not 
ultimately  be  liable  to  pay  more  or  less  than  the 
Application  of      sum  sccurcd.     The  difficulties  attending  the  work- 

mle  to  leaae- 

boicu  for  liTes.     ing  out  of  the   principle    as   to   leases   for  lives, 

to  which,  however,  it  is  settled  that  it  equally 
applies  (6),  are  yet  greater,  and  may  indeed  be 
thought  insuperable,  since  the  Court  has  disavowed 
the  principle  which  was  acted  on  in  Reeves  v.  Cres- 
wick  (c),  of  apportioning  the  liability  according  to 
the  calculated  values  of  the  interests  of  the  tenant 
for  life  and  remainderman  under  the  renewal ;  and 
adopted  that  of  making  the  parties  pay  in  propor- 
tion  to  their  enjoyment,  meaning  their  actual  enjoy- 
ment, and  not  an  extent  of  enjoyment  to  be  deter- 
mined by  speculation,  or  by  a  calculation  of  proba- 
bilities (d).     How,  for  instance,  are  the  tenant  for 

{b)  See  per  Wigram^  V.O.,         (c)  3  You.  &  Col.  715. 
in  JonBB  T.  Jones,  5  Hare,         (J)  geejtwr  Wiffram^  V.-C, 

460 ;  Bradford  v.  Broumjohn^  in  Joms  ?.   Jones^  5  Hare, 

L.  R.  3  Ch.  Ap.  711.  465. 
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life  and  remainderman  to  divide  in  proportion  to 
their  enjoyment  a  fine  paid  for  the  addition  of  a  life 
which  expires  before  that  of  the  prior  cestuis  que 
vie  ?  (e).     To  the  present  writer,  it  appears  that  the 


*  {e)  In  Harris  v.  Harris^ 
B2  Beay.  333,  it  was  held 
that  the  question  between  the 
tenant  for  life  and  remainder- 
man could  not  be  decided  till 
the  death  of  the  former,  and 
he  was,  therefore,  not  allowed 
in  his  lifetime  to  set  off  an 
advance  for  renewal  of  lease- 
holds for  lives,  in  respect  of 
which  he  might  eventually 
have  adaim,  against  a  present 
claim  by  the  estate  against 
him ;  but  after  his  death,  which 
occurred  in  the  lifetime  of 
the  surviving  original  ceshii 
que  vie,  his  estate  was  held 
entitled  to  the  repayment  of 
the  entire  fine,  he  having  had 
no  benefit  from  the  renewal. 
If  the  two  new  lives  had  also 
died  in  the  lifetime  of  the 
surviving*  original  life,  the 
tenant  for  life  would  likewise 
have  derived  no  benefit,  so 
that  (as  remarked  by  Mr. 
Lewin,  Trusts,  5th  ed.,  306), 
the  decision  appears  to  have 
gone  on  the  principle  of 
throwing  the  whole  specula- 
tive gain  or  loss  on  the  re- 
mainderman.  Mr.  Lewin  sug- 


gests   a    scheme  (p.   303)   by   *  Scheme  as  to 

which      the      remamderman  of  expense  of 

would     pay     the      calculated   renewal  of  lease 

for  liyes. 

value  of  the  new  life  (qu.  the 
calculated  augmentation  in 
value  of  the  lease  in  respect 
of  the  new  life  ?)  at  the  death 
of  the  tenant  for  life,  and  the 
tenant  for  life  would  pay  the 
rest  of  the  fine.  According 
to  this  plan,  if  the  new  life 
dropped  in  the  lifetime  of  the 
tenant  for  life,  the  latter 
would  pay  the  whole  fine; 
but,  on  the  other  hand,  if  the 
prior  cestuis  que  vie  ,  and  the 
tenant  for  life  die  soon  after 
the  renewal,  the  remainder- 
man might  be  chargeable  in 
favour  of  the  estate  of  the  te- 
nant for  life  with  more  than 
the  whole  fine,  so  that,  as  Mr. 
Lewin  remarks,  "  the  tenant 
for  life  might  sometimes  be 
a  gainer,  sometimes  a  loser: 
the  remainderman  would  never 
either  gain  or  lose,  but  would 
pay  the  exact  value  of  the 
interest  which  he  actually 
took."  It  will  be  seen  that 
this  plan  involves  a  calcula- 
tion of  value  by  anticipation, 
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fine  which  is  paid  for  a  probability  depending  upon 
lives  might  reasonably  be  held  to  be  apportionable 
upon  the  principles  applicable  to  probabilities  of  this 
description  ;  especially  as  those  principles  would 
govern  both  the  quantum  of  advantage  accruing 
from  the  renewal,  and,  in  general,  also,  its  division 
between  tlie  tenant  for  life  and  remainderman,  i^ 
instead  of  enjoyment  in  specie,  the  property  were 
sold.  The  writer  cannot  but  think  that  the  diffi- 
culty which  in  Reeves  v.  Creswick  was  fairly  met 
upon  principles  capable  of  being  applied  by  trustees 
of  their  own  authority  to  the  general  solution  of 
such  questions,  was  in  Allan  v.  Bachliouse  {/)  (in 
which  there  was  a  reference  to  the  Master  to  appor- 
tion), and  Greenwood  v.  Evans  (g)  (in  which  there 
was  a  reference  by  consent  to  approve  of  a  scheme 
of  life  insurance),  rather  evaded  than  overcome; 
and  that  Jonss  v.  Jones  (A),  and  Hudleston  v. 
Whelpdale  (i),  though  containing  much  valuable 
and  instructive  disquisition,  and  forcibly  showing 
the  embarrassment  and   inconvenience  incident  to 


and  not  merely  according  to 
enjoyment,  and  bo,  more  or 
less  (as  it  appears  tx)  the  pre- 
sent writer),  must  every  me- 
thod for  apportioning  the  fine 
on  renewals  for  lives. 

(/)  2  Ves.  &  Bea.  65 ;  see 
the  substance  of  the  Master's 
report  as  to  the  apportion- 
ment, 5  Hare,  458,  note. 

(^)  4  Beav.  44. 

(A)  5  Hare,  440. 


{%)  9  Hare,  775.  See,  also, 
Bull  V.  Birkheck,  2  You.  & 
Col.  0.  0.  447,  a  case  as  to 
the  apportionment  of  the  fine 
upon  admission  to  copyholds 
of  inheritance,  in  which  the 
Master  reported  that  having 
regard  to  the  difiSculty  of  ap- 
portionment it  would  be  pro- 
per that  one  third  of  the  fine 
should  be  paid  out  of  the 
assets  of  the  tenant  for  life. 
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the  application  of  the  doctrine  of  the  Court,  fail  in 
suggesting   a   course  which  trustees  could  pursue 
with  reasonable  confidence  of  working  out  the  equit- 
able principle.     The  question  of  contribution  upon 
renewals  by  the  addition  of  a  life  is  no  doubt  fre- 
quently settled  by  arrangement,  but  when  it  is  not 
so  settled,  and  not  the  subject  of  a  distinct  trust 
substituting  some  other  method  for  the  principle  of 
equity,  it  is  difficult  to  see  how  a  resort  to  the  Court 
can  in  any  case  be  avoided  {k).     It  may  here  be  ^^bltion 
observed,  that  the  principle  of  contribution,  with  J*!?yjj^^ 
the  consequential  right  to  require  security  from  the  "»^«ri*w»oo- 
tenant  for  life,  applies  to  the  fines  upon  admission 
to  copyholds,  including  copyholds  of  inheritance  (as 
to  which  the  fines  payable  upon  admission  are  not, 
with   reference  to  the  liability  to  apportionment, 
distinguishable  in    principle    from   those   payable 
upon  regrants  of  copyholds  for  lives),  and  whether 
the  successive  estates  under  the  settlement  are  legal 
or  equitable  (l).     The  forms  in  this  collection  do 
not  make  any  provision  with  respect  to  the  fines 
upon  copyholds  of  inheritance,  which  are  therefore 
left  to  the  operation  of  the  equitable  rule,  though  in 
practice  they  are,  no  doubt,  commonly  paid  by  the 
tenant  for  life. 

(i)  This  specicB  of  property  referred  to,  ante,  vol.  ii.  p. 

is  daily  diminishing  in  con-  894,  note, 
sequence   of  colleges  dedin-         (/)  See  Playters  v.  AbhotU 

ing  to  renew  on  fines,  and  of  2  Myl.  <&  Ee.  108 ;    Garter 

the   exercise   of  the   powers  v.  Sebright^   26   Bear.   374; 

Tested,  in    the   Ecclesiastical  Lewin,  Trasts,    5th   ed.,    p. 

Commissioners  ;  see  the  Acts  807. 
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The  operation  of  the  rule  of  Equity  which  has 
been  just  considered,  is  of  cpurse  liable  to  be  ex- 
cluded by  the  terms  of  the  trust.  Thus  a  trust  for 
renewal  out  of  the  rents  and  profits  has  been  held 
to  make  the  provision  for  renewal  a  first  charge 
upon  the  rents  (m),  though  this  construction  has 
not  been  invariably  adopted  (n).  In  a  case  (o)  in 
which  there  was  a  trust  for  renewal  out  of  the  rents 
and  profits,  or  by  mortgage,  it  was  considered  that 


(m)  See  Lord  Montfort  v. 
Lord  Cadogan^  17  Ves.  485; 
on  app.  19  Ves.  635;  Earl  of 
Shaftesbury  v.  Duke  of  MarU 
barough,  2  Myl.  &  Ee.  Ill 
(see  the  scheme  of  insurance 
approved  in  this  case,  p.  124, 
and  Mr.  Lewin's  observations 
thereon.  Trusts,  p.  298); 
Solley  V.  Wood,  29  Beav.  482, 
where  the  trust  was  for  re- 
newal out  of  the  ''  annual 
rents  and  profits,"  with  an 
auxiliary  power  to  raise  the 
money  by  mortgage.  Stone  v. 
Theed,  2  Bro.  C.  C.  243, 
which  is  obscurely  reported, 
appears  to  be  a  case  of  the 
same  character;  see  the  re- 
porter's note  thereon,  5  Hare, 
451.  Lord  Thurloufs  com- 
parison of  the  trust  to  renew 
to  one  for  keeping  up  an  em- 
bankment necessary  in  oi*der 
to  protect  the  estate,  may  be 
thought  to  approach  to  the 


suggestion  of  an  insurance. 

(n)  In  Allan  v.  Backhouse^ 
2  Ves.  &  Bea.  65,  a  trust  to 
raise  renewal  fines  out  of  rents 
and  profits  was  held  not  only 
to  authorise  a  mortgage  for 
raising  the  sum  required,  but 
also  to  leave  the  liability  to 
contribution  on  the  ordinary 
equitable  footing.  As  to  the 
former  point,  see  supra,  p.  447. 
In  HudUeUm  y.  Whelpdale,  9 
Hare,  775,  the  terms  of  the 
trust  which  directed  that  the 
trustees  should  see  to  the  re- 
newals, and  that  the  expenses 
should  be  defrayed  by  the 
testator's  wife  (tenant  for  life 
and  residuary  legatee)  out  of 
the  rents  and  profits  and  be- 
quests under  his  will,  were 
held  not  to  vary  the  ordinaiy 
liability  as  to  contribution. 

({?)  Lord  Milsmtown  v.  Earl 
Porimorey  5  Madd.  471. 
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the  power  of  mortgaging  was  given  as  a  temporary 
mode  of  providing  the  price  of  renewal  where  it 
could  not  be  otherwise  supplied,  and  that  the 
rents  and  profits  were  primarily  charged ;  but  in 
later  cases  (p)  the  Court  has  treated  a  trust  for 
renewal  out  of  rents  and  profits,  or  by  mortgage,  as 
not  interfering  with  the  application  of  the  equitable 
rule,  so  that  "the  present  leaning  of  the  Courts 
would  appear  to  be  to  consider  the  language  of  the 
instrument  as  directing  only  the  temporary  mode  of 
raising  the  fines,  without  prejudice  to  the  ultimate 
equitable  adjustment,  according  to  the  principles 
now  acted  upon  in  equity  in  ordinary  cases  (q) ; " 
except  of  course  where  the  terms  of  the  instrument 
distinctly  prescribe  a  deviation  from  the  principles 
referred  to  (r).     In  a  recent  case  in  which  a  fund 


ip)  Jones  V.  JoneSj  5  Hare, 
440  (in  which  the  qneBtion 
whether  the  trustees  might 
have  so  acted  as  to  yary  the 
incidence  of  the  burden  was 
suggested  but  not  answered 
(see  p.  464)  ) ;  Oremwood  v. 
Evans^  4  Bear.  44 ;  Reeves  y. 
Creswick,  3  You.  &  Col.  715; 
see  Lewin,  p.  297,  note  {g) ; 
Amslie  t.  Harcauri,  28  Bear. 
313;  and  see  HudlesUm  t. 
Whelpdale,  9  Hare,  775,  supra, 
note  (n).  In  Morres  r.  Hodges, 
27  Bear.  625,  where  the  trust 
was  to  raise  the  money  for 
renewal  out  of  the  rents  and 


profits  or  by  mortgage  or 
other  disposition,  the  trustees 
had  provided  prospectively  for 
renewal  by  stopping  part  of 
the  rents;  but  it  may  be 
questioned  whether  they  were 
justified  in  doing  so;  see 
Lord  Justice  Tumer^s  obser- 
vations in  HvdlesUm  v.  Whelp^ 
dale,  9  Hare,  789,  supra,  p. 
612,  note  {x). 

{q)  Lewin,  Trusts,  5th  ed., 
296. 

(r)  In   Playters  v.    AhboU,   Cases  in  which 

2  Myl  &  Ke.  97,  it  was  held,  ww^^LI^Ud 
upon  the  language  of  the  in-  ^y  *«"m  ^ 
strument,  that  fines  and  other 
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for    renewal    had    been  formed  prospectively  by 
reserving  part  of  the  rents,  but  a  renewal  could  not 


charges  raise&ble  out  of  the 
rents  and  profits,  or  by  mort- 
gage, sale,  or  other  disposi- 
tion, were  to  be  raised  so  as 
to  throw  the  annual  charges 
on  the  rents  and  profits,  and 
the  gross  sums  (including  the 
fines)  on  the  corpus,  and  the 
tenant  for  life  was  charged 
with  the  interest  only  upon 
the  fines;  and  see  Ainslte  v. 
Harcourt,  28  Beav.  313,  where 
there  was  a  trust  to  raise 
money  for  renewal  by  sale  or 
mortgage  of  an  independent 
estate,  which,  subject  to  that 
trust,  was  settled  in  the  same 
manner  aa  the  leaseholds,  (oid 
the  tenant  for  life  was  held  to 
be  only  liable  to  keep  down 
the  interest  of  the  mortgages; 
Rkkards  y,  Eickards,  2  Y.  & 
C.  C.  C.  419,  where  the  re- 
newal was  provided  for  out 
of  a  separate  fund  ;  Blake  y. 
Peters,  1  De  G.  J.  &  S.  345, 
where  a  devisee  of  renewable 
leaseholds,  subject  to  a  devise 
over  in  case  of  his  death 
without  issue,  was  directed 
to  keep  them  fully  estated 
with  three  lives.  In  WadUy 
V.  Wadley,  2  Col.  11,  in  which 
the  expense  of  renewal  was  a 


first  charge  on  the  rents,  and 
a  life  had  dropped  in  the  life- 
time of  the  first  tenant  for 
life,  who  died  insolvent  with- 
out having  renewed,  and  an- 
other life  dropped  in  the  life- 
time of  the  second  tenant  for 
life,  the  Court  had  to  appor- 
tion the  expense  of  renewal 
between  the  second  tenant 
for  life  and  the  estate.  In 
Plumptre  v.  OxendeUy  1  Jur. 
N.  S.  1037,  25  L.  J.  Ch.  19, 
in  which  there  was  a  special 
provision  for  raising,  under 
the  trusts  of  a  term,  the  ex- 
penses of  renewal  not  exceed- 
ing 2000/.,  it  was  held  that 
up  to  that  amount  the  tenant 
for  life  was  chargeable  with 
the  interest  only,  but  beyond 
it  the  equitable  rule  applied. 
In  Mortimer  v.  WatUy  14 
Beav.  616,  there  was  a  power 
to  insure  the  lives  of  the  cestuis 
que  vie  for  the  purpose  of  re- 
newal, with  a  supplementary 
power  of  raising  money  for 
that  purpose  out  of  the  rents 
and  profits,  or  by  mortgage; 
and  a  question  submitted  to 
the  Court  was,  whether  the 
trustees  were  bound  to  take 
any,  and,  if  any,  what  parti- 
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be  obtained,  it  was  held  that  the  entire  fund 
belonged  to  the  tenant  for  life  (s).  It  may  be  here 
added,  that  it  is  enacted  by  23  &  24  Vict,  c.  124, 
s.  20,  that  when  any  estate  or  interest  under  any 
lease  or  grant  by  any  ecclesiastical  corporation  is 


cnlar  meims  of  raising  or  pro- 
curing, by  way  of  insurance  or 
otherwise,  out  of  the  present 
rents  and  profits,  a  fiind  to 
meet  the  expenses  of  renewals 
when  the  occasion  for  them 
should  arise ;  to  which  it  was 
answered  that  this  was  a  trust 
which  was  to  be  exercised  by 
the  trustees  in  any  of  the 
modes  pointed  out  which  they 
might  consider  most  beneficial 
to  all  parties  interested,  so  as 
to  continue  the  estate  in  the 
same  condition  as  it  was  at 
the  testator's  death. 

(«)  *  Morrex  v.  Hodges^  27 
Beay.  625;  see,  as  to  this 
case,  p.  619,  supra,  note  {p). 
The  decision  was  expressly 
founded  on  Tardiff  v.  RoUn- 
son,  cited  6  Madd.  83,  note, 
and  stated  27  Beav.  629 ;  but 
appears  to  the  present  writer 
to  be  also  con'ect  on  principle. 
See,  too.  Be  Beaufoy's  Estate, 
1  Sm.  &  Oif.  20 ;  Eb  Money's 
Trusts,  2  Drew  &  Sm.  94. 
In  Be  Wood's  Estate,  L.  R. 
10  Eq.  572,  leaseholds  held 
under  a  will  with  a  trust  for 


perpetual  renewal  having  been 
taken  by  a  railway  company, 
and  the  purchase  money  in- 
vested in  the  Three  per  Cents 
so  as  to  diminish  the  income  of 
the  tenant  for  life,  it  was  held 
that  he  was  not  entitled  to 
have  the  deficiency  of  income 
recouped  out  of  the  corpus. 
The  case  was  distinguished 
from  Morres  v.  Hodges,  on  the 
ground  that  the  testator,  by 
the  direction  for  renewal, 
showed  an  intention  to  create 
an  estate  in  perpetuity.  In 
Browne  v.  Broume,  2  Gi£  804, 
a  policy  on  the  life  of  a  cestui  •  Title  to  fund 
que  vie,  effected  by  a  tenant  ^mwjJ  where 
for  life  not  under  an  obliga-  p^^p^*®  ***^ 
tion  to  insure,  was  held  to  be 
impressed  with  a  trust  for  the 
benefit  of  the  parties  entitled 
to  the  estate ;  and  it  was  held 
that  the  estate  of  the  tenant 
for  life  was  not  entitled  to  the 
restoration  of  the  premiums, 
but  was  entitled  to  the  bo- 
nuses which  had  been  de- 
clared in  his  lifetime.  See, 
b\so.  Metier  v.  Stanley,  12W.  U. 
524,  780,  4  N.  R.  124. 
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vested  in  trustees  with  power  to  raise  money  for 
renewal,  and  in  every  other  case  in  which  there  is  a 
power  for  that  purpose,  money  may  be  raised  and 
applied  for  the  purpose  of  purchasing  the  reversion 
of  or  otherwise  enfranchising  the  property  comprised 
in  such  lease  or  grant,  in  the  same  manner  and  sub- 
ject to  the  same  conditions  mutatis  mutandis  as  for 
renewal ;  and  the  35  th  and  following  sections 
supply  powers  of  raising  the  money  required  for 
pmxshase  or  enfranchisement,  where  there  is  no 
power  to  raise  money  for  renewals,  or  none  applic- 
able under  the  circumstances  {t). 
ProviHioiis  for  Under   23    &    24   Vict.,   c.  145,  s.    8  (already 

renewal  m  ^  "^ 

28  &  24  Vict,      referred  to  (w) ),  trustees  of  leaseholds  for  lives  or 

years  renewable  by  covenant,  contract,  custom  or 
usual  practice,  have  discretionary  power,  and  are 
under  the  obligation,  at  the  request  of  any  person 
beneficially  interested,  to  endeavour  to  obtain 
renewals  on  the  accustomed  and  reasonable  terms, 
subject  to  an  exception  where  by  the  terms  of  the 
instrument  the  limited  owner  is  entitled  to  the  en- 
joyment without  any  obligation  to  renew  or  to  contri- 
bute to  the  expense  of  renewal  The  language  of  this 
exception  suggests  a  doubt  whether  it  was  frramed 

{t)  As    to    the   power   of  missioners,  on  the  ground  that 

pnrchase    nnder    this     Act,  it  would  unduly  benefit  the 

see  Hayward  y.  Pik^  L.  S.  remainderman  at  the  expense 

5    Gh.    Ap.    214.     In    that  of  the  tenant  for  life.    See, 

ease,  the  Court  refused    its  also,  jitst  c/ames,  Y.-C,  m  Rb 

sanction  to  an  agreement  for  Wooers  Estate^  L.  IL  10  £q. 

the  purchase  of  the  reversion  584. 
entered  into  by  the  trustees         (u)  Supra,  p.  568. 
with  the  Ecclesiastical  Com- 
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under  a  clear  apprehension  that  the  obligation  to  renew 
is  not,  according  to  the  equitable  rule,  or  tinless  that 
rule  is  displaced  by  the  terms  of  the  trust,  accom- 
panied b}^  any  obligation  on  the  part  of  the  limited 
owner  to  contribute  to  the  expense  of  renewal  other- 
wise than  out  of  and  to  the  extent  of  the  additional 
interest  thereby  acquired  {x).  By  the  same  Act, 
s.  9,  money  required  for  renewal  may  be  paid  out 
of  any  money  in  the  hands  of  the  persons  effecting 
the  renewal  in  trust  for  the  persons  beneficially 
interested  in  the  lands  comprised  in  the  renewed 
lease ;  and  in  case  of  deficiency  may  be  raised  by 
mortgage  of  those  lands  or  any  others  subject  to  the 
like  uses  or  trusts.  It  does  not  appear  clear  that 
renewals  under  the  Act  (in  the  absence  of  express 
provision  in  the  instrument)  would  be  subject  to  the 
equitable  rule  as  to  contribution  above  explained  (y); 
and  indeed  the  language  of  s.  9  (which  alone  deals 
with  the  expense  of  renewal)  seems  rather  to  lead 
to  the  contrary  inference,  and  to  let  in  the  reasoning 
by  which  in  Playters  v.  Abbott  {z)  the  tenant  for 
life  was  charged  with  interest  only  on  the  renewal 
fines,  and  the  corpus  of  the  estates  was  charged 
with  the  entire  capital ;  though  on  the  other  hand 
this  view  would  seem  in  conflict  with  the  exception 
at  the  end  of  s.  8,  as  its  adoption  would  render 
renewals  under  the  Act  a  pure  benefit,  and  in  no 
degree  (as  the  language  of  that  exception  appears  to 
assume  that  they  would  be)  a  burden  to  the  tenant 

(x)  See  p.  612,  supra.  {z)  2  Myl.  &  Ke.  97,  see 

(y)  Supra,  pp.  609,  et  eeq.       supra,  p.  619,  note  (r). 
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for  life.  It  has  been  noticed  (a)  that  the  provisions 
in  the  Act  as  to  renewals  do  not  extend  to  copy- 
holds for  lives,  an  omission  which  may  possibly  be 
due  to  their  coming  under  the  same  principle  as  to 
contribution  as  copyholds  of  inheritance  (6),  and  to 
its  being  consequently  considered  improper  to  legis- 
late with  respect  to  one  only  of  those  two  classes  of 
property.  On  the  whole  it  appears  to  the  writer 
that  the  renewal  clauses  in  the  Act  are  less  satis^ 
factory  and  less  clear  in  their  operation  than  those 
which  it  has  been  the  practice  to  insert  in  settle- 
ments. 
Tru«t«  of  When  chattels,  such  as  plate,  furniture,  or  pictures, 

w^^r  8xe  assigned  with  a  view  to  their  devolution  as  heir- 
looms, they  are  subject  to  the  principles  already 
noticed  (c)  in  connection  with  the  settlement  of 
leaseholds  for  years  upon  trusts  to  correspond  with 
the  uses  of  settled  freeholds;  and,  indeed,  the 
majority  of  the  cases  already  cited  in  illustration  of 
those  principles  turned  on  limitations  of  chattels. 
In  the  forms  generally  used,  however,  the  trusts 
declared  as  to  the  chattels  have  been  in  different 
terms  from  those  declared  as  to  the  leaseholds,  and 
have  given  the  use  and  enjoyment  of  the  chattels  to 
the  persons  in  succession  for  the  time  being  entitled 
in  possession  to  the  freeholds,  subject  to  a  clause 
preventing  tenants  in  tail  by  purchase  from  acquir- 
ing an  absolutely  vested  interest  previously  to 
twenty-one.     A  trust  of  this  description  formed  the 

(a)  Supra,  p.  568.  (r)  Supra,  pp.  599  et  wq., 

(b)  See  p.  617,  supra.  and  notes. 
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subject    of    adjudication    in    Lord    Scarsdale    v. 

Curzon  (d),  in  which    the  authorities  were   fully  CoD^truction 

_  •'     canying  chattels 

examined,  and  it  was  considered  that  the  terms  of  to  persons  in 

1  .       .  possession  only. 

the  trust  indicated  the  intention  of  settling  the 
chattels,  so  as  to  carry  them  only  to  persons  in  pos- 
session of  the  realty,  notwithstanding  that  the  effect 
of  that  construction  might  be  to  prevent  a  resettle- 
ment  of  the  chattels  and   the  land  together  (e). 


{d)  I  Johns,  &  Hem.  40. 
See  also  Potis  v.  Potts,  3  Jo. 
&  Lat.  358,  1  Ho.  Lords  Ca. 
671,  in  which  it  was  held, 
upon  the  construction  of  the 
will,  that  fche  property  in  the 
chattels  vested  in  the  first  te- 
nant in  tail  of  the  real  estate 
who  lived  to  acquire  the  pos- 
session. The  MS.  form  re- 
ferred to  in  the  judgment  in 
Lord  Scarsdale  v.  Curzon,  1 
Johns.  &  Hem.  65,  is  given 
by  Mr.  Peachey,  Settlements, 
p.  959.  In  Ifogg  v.  Joms, 
32  Beav.  45,  in  which  plate 
was  given  as  an  heirloom  to  the 
person  who  should  be  in  the 
actual  possession  and  enjoy- 
ment of  the  freehold  estate 
under  the  limitations  of  the 
will,  it  was  held  that  the 
plate  devolved  upon  a  person 
who  would  have  taken  the 
freehold  estate  under  the  will, 
had  he  not.  been  barred  by 
the  disentailing  assurance  of 

VOL.  III. 


a  prior  tenant  for  life  and 
tenant  in  tail  in  remainder. 
See  further,  as  to  settlements 
of  personalty  to  follow  the 
possession  of  real  estate, 
Harrington  v.  Harrington, 
L.  R.  3  Ch.  Ap.  565,  H.  L. 
5  Eng.  &  Ir.  Ap.  87,  cited 
supra,  p.  604,  note ;  Holloway 
V.  Holloway,  L.  R.  6  Eq. 
523  (an  appeal  to  H.  of  L. 
pending). 

{e)  The  Vice  -  Chancellor 
Wood  referred  (1  Johns.  & 
Hem.  64)  to  a  suggestion  of 
Mr.  Powell  (Fearne,  ed.  of 
1795,  p.  472),  for  the  inser- 
tion of  a  shifting  clause  to 
carry  over  the  chattels  within 
the  allowed  period,  whenever 
a  recovery  was  suflFered  ;  and 
added  that  **  possibly  in  some 
such  way,  when  conveyancers 
have  aiTanged  all  these  diffi- 
culties, you  may  arrive  at  a 
satisfactory  method  of  keeping 
the  two  kinds  of  estates  toge- 


8  s 
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Whether  this  form  really  did  owe  its  origin  to  the 
deliberate  adoption  by  conveyancers  of  a  plan  for 
preventing  the  property  in  the  chattels  from  vesting 
in  a  remainderman  in  taU,  or  whether  the  difference 
in  the  terms  of  the  trusts  as  to  leaseholds  and 
chattels  was  due  to  the  peculiar  nature  of  the  latter 
as  objects  of  enjoyment,  and  to  its  being  intended 
to  impress  them  with  successive  trusts  corresponding 
to  the  devolution  of  the  settled  estates,  but  not  to 
subject  them  to  corresponding  provisions  in  all 
respects  (for  example,  not  to  give  a  power  of  sale 
and  of  investing  the  proceeds  in  land),  it  can  hardly 
be  doubted  that  the  form  of  trust  as  to  chattels  has 
been  repeatedly  used  without  the  assumed  intention 
being  understood,  or  the  effect  being  intended.  The 
inconvenience  of  the  possible  separation  of  titles  by 
the  chattels  vesting  in  a  remainderman  who  attains 
twenty-one,  but  does  not  live  to  acquire  the  pos- 
session, will  probably  be  in  general  considered  to  be 
beyond  comparison  less  than  that  of  hindering  a 
resettlement  in  the  usual  course  by  the  tenant  for 
life  and  remainderman  in  tail.     Upon  this  gromid 

ther  as  far  as  practicable."  The  present  writer  inclines  to 
In  7  Jar.,  N.  S.,  pt.  2,  pp.  71  the  opinion  that  the  incon- 
— 72,  a  clause  is  suggested  venience  arising  from  the  risk 
for  use,  which  gives  a  general  that  the  chattels  may  Test  ab- 
power  of  appointment  within  solutely  in  a  tenant  in  tail  in 
the  limits  of  the  life  estates  remainder  is  not  safficienUj 
and  twenty- one  years  after-  considerable  to  render  it  ad- 
wards  to  the  persons  compe-  disable  to  resort  to  a  wholly 
tent  to  disentail,  and  subject  new  and  experimental  mode 
thereto,  suspends  the  right  of  of  settling  the  chattels, 
property  during  that  period. 
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it  is  proposed  to  alter  what  has  hitherto  been  the  Suggested 

^  alteration  m 

usual  form  of  trust  for  chattels,  and  to  declai'e  a  form  oi  truat. 
trust  to  allow  them  to  devolve  as  heirlooms  with  the 
freeholds  (/),  so  far  as  the  rules  of  law  and  equity 
will  permit,  subject  to  a  clause  carrying  them  over 
upon  the  death  of  a  tenant  in  tail  by  purchase  under 
twenty-one  (g).  The  forms  in  this  collection  pro- 
vide for  an  inventory  being  taken  and  signed  by 
the  usufructuary,  and  require  the  property  to  be 
insured  and  preserved  at  his  expense,  and  as  to 
plate,  empower  it  to  be  exchanged,  or  its  form  or 
fashion  to  be  altered,  so  that  its  intrinsic  value  be 
not  diminished. 

A  general  power  to  give  receipts  was  not  always  ^s  to  iMcrtion 

01  inisteefl 

inserted  in  settlements  of  real  estate,  the  power  to  receipt  ciauae. 
give  receipts  which  formed  part  of  the  power  of  sale 
and  exchange  being  treated  as  sufficient ;  some- 
times, however,  a  general  power  of  giving  receipts  was 
inserted  without  express  reference  to  the  special 
power,  and  sometimes  expressly  as  supplementary 
to  it.     Having  regard  to  the  recent  Act  of  23  & 


(/)  The  reference  bo  the 
limitations  of  the  real  estate 
may  be  eflFectually  made,  either 
by  expressly  saying  that  the 
chattels  are  to  go  to  the  same 
uses  as  the  realty,  or  by  de- 
claring that  they  are  to  be 
treated  as  heirlooms.  See  per 
Woodf  V.-C,  in  Lord  Scars- 
dale  V.  Curzon,  1  Johns.  & 
Ilem.  50;  as  to  the  settle- 
ment of  chattels  as  heirlooms 


where  there  is  no  real  estate 
to  guide  the  limitations,  see 
Shelley  v.  Shellei/,  L.  R.  6  Eq. 
540 ;  and  see  a  form  of  such 
a  settlement  (by  Will)  by  refer- 
ence to  hypothetical  limita- 
tions of  real  estate  in  vol.  iv. 
of  this  work,  Wills,  2nd  ed., 
443  note. 

(g)  As  to  this  clause,  see 
supra,  p.  602,  and  note  {a) 
thereto. 

8  8  2 


628 


SETTLEMENTS. 


Power  to 
appoint  new 
truBtees  in 
settlements  of 
real  estate; 


—  to  whom 
given. 


24  Vict.  c.  145,  s.  29,  a  power  to  give  receipts  may 
now  be  dispensed  with  in  settlements  of  real  estate, 
as  well  as  in  personalty  settlements,  and  both  the 
general  power  of  giving  receipts,  and  the  special 
power  annexed  to  the  power  of  sale  and  exchange, 
are  omitted  in  this  collection  (h). 

Most  of  the  points  arising  upon  the  power  to 
appoint  new  trustees  are  common  to  settlements  of 
real  estate,  and  to  settlements  of  personal  estate,  in 
connection  with  which  this  subject  has  been  already 
discussed  {i) ;  but,  as  already  noticed  {j ),  the  power 
to  appoint  new  trustees  in  settlements  of  real  estate, 
when  inserted,  is  mostly  somewhat  more  elaborate 
than  the  corresponding  power  in  personal  settlements, 
owing  to  there  being  several  sets  of  trustees,  namely, 
a  set  of  trustees  charged  with  the  general  fiduciary 
duties  and  powers  of  the  settlement,  and  also  a  set 
of  trustees  for  each  term  created  by  the  settlement. 
There  can  hardly  be  said  to  be  any  fixed  practice  as 
to  the  persons  to  whom  the  power  of  appointing 
new  trustees  is  given  in  strict  settlements  of  real 
estate  ;  but  probably  the  best  course  is  to  give  it  to 
the  surviving  or  continuing  trustees  or  trustee  of 
the  class  in  which  the  vacancy  or  disqualification 
occurs,  or  the  personal  representatives  of  the  last 
surviving  or  continuing  trustee  of  that  class.  Some- 
times, indeed,  more  elaborate  methods  are  adopt<,'d, 


(A)  As  to  the  ordinary  trus- 
tees' receipt  clause,  and  the 
effect  of  the  recent  stAtnte, 
see  supra,  pp.  222  et  seq. ;  and 
as  to  the  omission    of   the 


clause  in  the  power  of  sale 
and  exchange,  see  supra,  p. 
560. 

(i)  Supra,  pp.  227  et  seq. 

0)  Supra,  p.  275. 
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giving  the  power  to  diflferent  persons  in  respect  of 
the  diflferent  classes  of  trustees,  with  a  view,  it  may 
be  presumed,  of  guarding  against  the  danger  of  an 
improper  appointment.    This  danger,  however,  so  far 
as  it   depends  on   the   hands  entrusted  with  the 
power,  is  so  slight  that  it  need  not  be  taken  into 
consideration  ;  the  only  really  important  thing  being 
to  see   that   a  sufficient  power,   capable  of  being 
exercised  in  all  ordinary  events,  exists  somewhere. 
It  may  here  be  observed,  that  as  the  trustees  of  pin- 
money  and  jointure  terms  are  rarely  called  on  to 
act  (so  rarely,  indeed,  as  to  have  suggested  a  plan 
for  dispensing    with   the    jointure    trustees    alto- 
gether (k)),  it  is  of  little  moment  who  are  named  for 
those  trusts,  or  whether  they  execute  the  settlement ; 
but  as  the  donees  of  the  powers  are  invested  with 
an  office  of  great  importance,  and  are  usually  called 
into  action,   great   care  should   be   taken  in  the 
selection   of  them,  and    they  should,  if  possible, 
execute  the  settlement  or   otherwise  signify  their 
acceptance  of  the  trusts.     The  trustees  of  the  por- 
tions term  are  not  unfrequently  called  on  to  act ;  and 
•  therefore  it  is  desirable  that  they  also  should  be  care- 
fully selected,  and  should  formally  accept  the  trusts  (Z). 

The  mode  of  transferring  the  trust  estate  in  the  As  to  transfer 

of  Uu**o  wiate 

case  of  settlements  under  which  the  trustees  took  by  revocation 

.     .  .  .     and  new  appoint- 

estates    to   preserve    contmgent   remamders,  with  mentand 

A  1        .  Ill  0  •  reconveyance, 

powers  of  leasing,  sale  and  exchange,  &c.,  operatmg 
under  the  Statute  of  Uses,  has  been  invested  with 

(k)  See  p.  319,  supra.  single  set  of  trustees,  see  Re 

(/)  As  to  the  severance  of     Dennis's  Trusts,  12  W.R.575. 
trusts  originally  vested  in  a 
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needless  subtlety  and  complexity.  It  has  been 
generally  admitted,  that  by  the  direction  to  transfer 
the  trust  estate  in  connection  with  the  appointment 
of  new  trustees  for  these  purposes,  no  more  was 
originally  intended  than  that  the  trustees  to  preserve 
contingent  remainders  should  transfer  that  estate  to 
the  new  trustees,  who,  by  virtue  of  their  appoint- 
ment to  the  office  of  trustees,  would  acquire  the 
capacity  to  exercise  the  powers  (m) ;  but  whether 
owing  to  the  interpretation  put  upon  the  clause 
directing  the  trust  estate  to  be  conveyed  so  as  to 
be  vested  in  the  trustees  to  the  uses,  &c.,  of  the 
settlement  (n),  or  owing  to  the  opinion  that  the 
trustees  ought  to  be  invested  with  a  nominal  seisin 
to  serve  the  uses,  so  as,  under  the  doctrine  of  the 
scintilla  juriSy  to  retain  a  possibility  of  seisin  (o), 
the  practice  arose  of  treating  the  direction  to  transfer 
as  implying  a  power  of  revocation  and  new  appoint- 

(m)  See   Sugd.    Pow.,   8th  collection,  directing  the  trans- 

ed.,    884,   note;    2  *  Chance,  fer    of   the    trust    property 

Pow.  [2582] ;    1  Sand.  Uses,  (if  any)  Oie^i  vested   in    ike 

4th  ed.,  192,  439.    As  to  the  trustees  or  trustee  of  the  class 

doctrine    (held    by    all    the  m  which  the  vacancy  or  die- 

authors  referred  to)  that  the  qualification    shall   have   oc- 

mere    appointment,    indepen-  curred,  or  in  the  heirs^  Ac^  of 

dently  of  the  vesting  of  the  the  last  survivor  of  such  trus- 

trust   property,  qualifies  the  tees,  would  have  excluded  the 

trustees  to  execute  the  powers,  interpretation  indicated  in  the 

see  supra,  pp.  245 — 246,  and  text.    See,  also,  the  language 

notes.  of  the  corresponding  clause  in 

(n)  See    2     Chance,   Pow.  23  &  24  Vict.  c.  145,  s.  27, 
408,  note;     Lewin,    Trusts,         {o)  See    Sugd.   Pow.    884, 

5th  ed.,  462.    The  form  in  note ;  2  Chance,  Pow.  [2574] 

preceding    editions    of    this  et  seq. 
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ment,  to  be  exercised,  upon  the  nomination  of  a  new 
trustee,  by  means  of  an  appointment  in  fee  to  a 
straliger  and  a  reconveyance  by  him  to  the  trustees 
to  the  uses  of  the  settlement  (^)  ;  a  contrivance 
which,  if  the  theory  was  well  founded,  would 
operate  according  to  its  tenor,  and  on  the  reverse 
assumption,  though  incapable  of  operating  as  a 
revocation  and  new  appointment,  had  neverthe- 
less the  effect  of  transferring  the  estates  to 
preserve  contingent  remainders  (q).  Upon  this 
subject,  Lord  St.  Leonards  observes,  that,  "if  it 
ever  should  become  necessary  to  decide  the  point, 
there  is  little  doubt  but  that  it  will  be  deter- 
mined, 1.  That  the  power  only  meant  that  the 
estates  actually  vested  in  the  trustees  shall  be  trans- 
ferred to  the  old  and  new  trustees,  which  may  be 
done  by  one  deed  operating  under  the  Statute  of 
Uses ;  2.  That  they  may  then  (r)  exercise  the 
powers  of  the  settlement;  and  consequently,  3.  That 
there  is  no  seisin  in  the  trustees  to  transfer,  and 
therefore  the  revocation  and  appointment  is  nuga- 
tory and  of  no  effect "  (s).  These  views  are  now 
generally  admitted  and  acted  upon  in  practice,  so 
that  the  more  elaborate  and  complex  method  of 
transferring   the   trust    estate  has   become  almost 

(p)  See    SagA   Pow.   884,  cise  the  powers  independently 

note;  2  Chance,  Pow. [2579];  of  the  transfer  of  the  trust 

Lewin,  Trusts,  462 — 463.  estates.    See  the  references,  p. 

{q)  Lewin,  Trusts,  463.  630,  note  (m),  supra. 

(r)  The  better  opinion  is         (s)  Sngd.   Pow.,    8th  ed., 

that    the    mere  appointment  884,  note, 
qualifies  the  trustees  to  exer- 
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Negation  of 
scintilla  juris. 


obsolete,  except  in  cases  where  the  structure  of  tiie 
power  specially  indicates  that  it  was  intended  to  be 
carried  into  effect  by  means  of  a  revocation  and  new 
appointment  {t).  Reference  may  here  be  made  to 
23  &  24  Vict.  c.  38,  s.  7,  which  deals  with  a  ques- 
tion of  some  speculative  interest,  but  without 
practical  importance,  by  enacting  that  future  or  con- 
tingent uses  are  to  take  effect  as  they  arise  by  rela- 
tion to  the  original  estate  of  the  person  seised  to 
the  uses,  and  tlie  continued  existence  in  him  or 
elsewhere  of  any  seisin  to  uses  or  scintilla  juris  is 
not  to  be  deemed  necessary  for  the  support  of  future 
or  contingent  uses,  nor  shall  any  such  seisin  to  uses 
or  scintilla  juris  be  deemed  to  be  suspended,  or  to 
remain,  or  to  subsist  in  him  or  elsewhere  {u). 


As  to  scintilla 
fttrii. 


(/)  It  may  here  be  observed 
that  under  settlements  made 
pursuant  to  the  practice  since 
8  &  9  Vict.  c.  106  (see  p.  321, 
supra),  the  trustees  of  the 
powers  commonly  take  no 
estate  whatever,  and  hence 
upon  the  appointment  of  new 
trustees  there  is  nothing  to 
transfer.  This  contingency  was 
provided  for  by  the  introduc- 
tion of  the  words  **  if  any"  in 
the  direction  to  transfer  the 
trust  estate.  See  supra,  p. 
630,  note  (n),  ante,  vol.  i.,  p. 
848,  note  (/). 

(u)  This  decision  by  autho- 
rity of  a  contested  point  of 
legal  theory  (as  to  which,  see 


Sugd.  Pow.,  8th  ed.,  pp.  18 — 
20)  forms  a  curious  termina- 
tion of  the  controversy  as  to 
the  scinltlla  juris,  which  might 
have  been  considered  as  re- 
mote from  the  province  of 
legislation  as  any  of  the  scho- 
lastic speculations,  to  which 
it  has  a  close  affinitv.  Those 
who  take  an  interest  in  the 
ingenious  theory  by  which  it 
was  sought  to  reconcile  the 
proposition  that  the  estate  of 
the  feoffee  to  uses  was  de- 
vested by  the  operation  of  the 
statute,  with  that  of  the  exe- 
cution of  the  contingent  and 
executory  uses  as  they  arose, 
and  who  are   curious  as  to 
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The  power  of  appointing  new  trustees  given  by  Power  of 

^  ■*■  ^  ^  o  ^     appointing  new 

23    &    24  Vict.   c.    145,  s.  27,  has    already   been  trustees  under 

•^  23  &  24  Vict. 

observed  upon  {x).  It  appears  to  the  present  c.  145, 
writer,  that  the  terms  of  the  statutory  power  are 
such  as  to  annex  it  to  each^  trust,  where,  as  is  usual  ( 
in  settlements  of  real  estate,  there  are  several  sets  of 
trustees,  each  set  invested  with  a  distinct  trust ;  and 
that,  upon  this  principle,  the  statute  may  be  resorted 
to,  so  as  to  supersede  an  express  power — except  in 
so  far  as  it  may  be  desired  to  vest  the  power  in  a 
different  class  of  donees  from  those  designated  by 
the  statute — in  instruments  constituting  several  sets 
of  trustees,  as  well  as  in  those  constituting  a  single 
set  of  trustees ;  and  this  view  is  acted  upon  in  the 
following  precedents. 

The  trustees'  indemnity  and  reimbursement  clauses  As  to  trustees' 

indemnitv  and 

are  in  this  collection  omitted  in  settlements  of  real  reimburaenMnt 
as  in  those  of  personal  estate,  with  the  exception  of 


"what  became  of  the  uses  in 
the  meantime — whether  they 
were  "  preserved  in  the  bowels 
of  the  land,  so  that  the  land 
should  be  charged  with  them 
in  whose  hands  soever  it 
should  come;  or  were  pre- 
served in  nubibus,  and  in  the 
custody  of  the  law*'  —  may 
consult  ChndleigNa  CasBj  1 
Eep.  120;  1  Sand.  Uses,  4th 
ed.,  pp.  110  et  seq.  (in  favour 
of  the  scintilla  theory) ;  Butl. 
Feame,  Cont.  Rem.,  9  th  ed., 
p.    291,  note  (A),  and  App. 


No.  2  ;  Sugd.  Gilb.  Uses,  pp. 
292  et  seq.,  296,  note  (10); 
and  above  all,  1  Sugd.  Pow., 
7th  ed.,  c.  i.  s.  3,  '*  Of  scintilla 
juris,'*  which,  perhaps,  even 
without  the  aid  of  the  legis- 
lature, might  have  been  ac- 
cepted as  a  complete  refuta- 
tion of  the  theory  of  scintilla. 
The  learned  author  remarks, 
7th  ed.,  p.  38,  that  no  case 
ever  occurred  in  practice  in 
•which  the  point  fairly  arose. 
[x)  Supra,  p.  228. 
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Coyenanta  for 
title. 


a  special  indemnity  with  reference  to  the  title  to 
leaseholds  and  real  estate  purchased  or  otherwise  ac- 
quired or  taken  as  security  (y). 

As  already  noticed  (z),  a  settlement  of  real  estate 
generally  terminates  with  covenants  for  the  title  by 
the  settlor  as  upon  a  sale  (a).     Such  covenants  are 

inserted  not  only  on  account  of  the  consideration  for 
the  settlement  when  made  upon  marriage  or  for 
other  valuable  consideration,  but  also  in  order  that 
persons  taking  under  the  powers  of  sale  and 
exchange  and  other  like  powers  (who  will  get  from 
the  trustees  only  a  covenant  against  their  own 
incumbrances)  may  have  the  benefit  of  the  ordinary 
covenants  for  title. 


(y)  Ab  to  the  ordinary  trus- 
tees* indemnity  and  reim- 
bursement clauses,  see  supra, 
pp.  246  et  seq.  ;  and  as  to  the 
special  indemnity  referred  to 
in  the  text,  see  supra,  p.  250. 

(2)  Supra,  p.  275. 

{a)  This,  of  course,  is  not 
peculiar  to  strict  settlements, 
but  is  the  case  with  all  settle- 


ments of  land,  see  p.  59,  supra. 
As  to  the  covenants  for  title 
in  conveyances  on  sales,  see 
ante,  vol.  i.  112;  Sngd.  V. 
and  P.  c.  xiv.  s.  3,  14th  ed; 
Dart,  4th  ed.,  498  et  seq.  As 
to  the  liability  of  the  tenant 
for  life  to  enter  into  covenants 
for  title  upon  a  sale  under  the 
usual  power,  see  Dart,  502. 
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APPENDIX. 

T. — On  Parol  and  Informal  Agreements  in  Consideration 
OF  Marriage. 

II. — As  to  Settlements  of  the  Property  of  Infants. 

III. — ^As  to  Articles  for  a  Settlement  and  the  Rectifi- 
cation OF  Settlements. 

IV.~As  TO   THE  Consideration   for   Settlements   and 
Voluntary  Settlements. 

V. — As  TO  THE  Stamp  Duty  on  Settlements. 


Notes  on  the  first  four  of  the  above  subjects  were,  in  the  last  edition  of  this 
volume,  inserted  among  the  notes  to  the  Precedents  ;  but  it  is  thought 
that  they  may  more  conveniently  be  inserted  as  an  Appendix  to  the 
Introduction. 


I. — On  Parol  and  Informal  Agreements  in  Consideration 

OF  Marriage. 

The  4th  section  of  the  Statute  of  Frauds  enacts  that  no  Agreements  in 
action  shall  be  brought  whereby  to  charge  any  person  upon  consideration  of 


marriage  are 


any  agreement  made  upon  consideration  of  marriage,  unless  within  statute 
the  agreement  or  some  memorandum  or  note  thereof  shall  be 
in  writing  and  signed  by  the  party  to  be  charged  therewith, 
or  some  other  person  thereunto  by  him  lawfully  authorised. 
Hence,  a  parol  agreement  in  consideration  of  marriage  is 
incapable  of  being  enforced;  and  a  marriage  following  the  Marriage  not 
contract  will  not  be  considered  as  part  performance  so  as  to  P*^  perform- 

*         *  anoe. 

take  it  out  of  the  statute,  as  this  construction  would  render  the 

statute  nugatory  (see  Montacute  y.  Maxwell,  1  P.  Wms.  618, 

619;    per  Lord  Thurhw  in  Bundua  y.  Duiens,  1  Ves.  Jun. 

199;  per  Lord  Gottmham  in  Hammeraley  v.  Baron  de  Biel,  12 

Cl.  &  Fin.  64,  note;    Lassence  v.  Tiemey^  1  Macn.  &  Gord. 

551,571—572;   Warden  v.  Jones,  23  Bear.  487,  492,  S.  C. 

2  De  G.  &  J.  84—85 ;  Spicer  v.  Spicw,  24  Beay.  365,  367  ; 

Caton  y.  Caton,  L.  R.  1  Ch.  Ap.  137,  1  H.  L.  Eng.  &  Ir.  Ap. 

127).    Where  there  is  part  performance  independently  of  the  What  will  be 

marriage,  as  if  the  husband  has  contracted  to  settle  his  own  ^^  perform- 
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property  and  has  actually  done  bo  (ffammersley  v.  Baron  ds 
Biel,  12  CI.  &  Fin.  64,  note,  65—66;  and  see  per  Lord 
Cotfenham,  1  Macn.  &  Qord.  572,  per  Lord  Justice  Turner^  3 
De  G.  M.  &  G.  574,  575,  and  per  Sir  John  Romilly,  M.  R.,  23 
Beav.  494 — 495),  or  if  the  husband  has  been  put  into  posses- 
sion of  an  estate  promised  to  him  before  the  marriage,  and  hag 
remained  in  possession  and  expended  money  on  the  property,  and 
been  allowed  to  treat  it  as  his  own  {Surcome  t.  Pinniger^  3  De 
G.  M.  &  G.  571, 574 ;  and  see  Simmons  v.  Simmons,  6  Hare,  352X 
the  case  will  be  taken  out  of  the  statute ;  but  for  this  purpose 
it  must  be  shown  that  the  parol  contract,  which  is  sought  to 
be  enforced,  forms  part  of  the  general  arrangement  on  which 
the  marriage  took  place,  and  was  not  a  separate  transaction 
{Goldicutt  V.  Totvnsendy  28  Beav.  445,  see  pp.  450 — 451);  and 
part  performance  by  the  party  to  be  charged  only  {Catan  t. 
Catony  ubi  sup.,  reversing  the  decree  of  Stuart,  V.-C,  34  L.  J., 
Ch.  564),  such  as  payments  on  account  of  an  allowance  ver- 
bally promised  before  marriage  {Be  Gulliver,  2  .  Jur.  N".  Su 
700),  will  not  be  such  a  part  performance  as  to  exclude  the 
statute.  As  to  what  is  a  sufficient  memorandum  to  satisfy 
tlie  statute,  see  Caton  v.  Catan,  L.  R.  1  H.  L.  Eng.  &  In  Ap. 
1 27. 

The  question  whether  an  antenuptial  verbal  agreement 
acquires  validity  by  an  admission  or  recognition  in  writing 
after  the  marriage,  is  one  on  which  different  views  have  been 
taken.  In  Dundm  v.  Dutens,  1  Ves.  Jun.  196,  199,  Lord 
Thurlow  intimated  an  opinion,  that  a  postnuptial  settlement 
made  pursuant  to  and  reciting  an  agreement  before  marriage, 
is  a  settlement  for  valuable  consideration,  which  implies 
that  the  agreement  is  taken  out  of  the  statute  by  the  subse- 
quent settlement ;  but  it  seems  that  there  were  in  that  case 
circumstances  sufficient  to  support  the  decision  independently 
of  the  question  of  law  (see  Sir  William  Grant's  remarks  in  12 
Ves.  74).  On  the  other  hand,  in  Bandall  v.  Morgan,  12  Ves. 
C7,  73 — 74,  Sir  William  Grant  considered  that  a  parol  promise 
before  marriage  being  a  nullity,  and  producing  no  obligation, 
would  not  acquire  validity  by  a  written  recognition  after  the 
marriage.    In  the  case  of  De  Beil  v.  Thomson,  3  Beav.  469, 
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475 — 476,  Lord  LangdaU  was  of  opinion  that  a  letter  written 
after  the  marriage  referring  to  an  antenuptial  memorandam 
signed  by  a  third  party  was  either  a  sufficient  note  of  the 
agreement  within  the  statute  (for  which  position  Hodgson  v. 
Hxitchenaon^  5  Vin.  Abr.  522,  ph  34,  was  referred  to,  and  see 
Taylor  v.  Beach,  1  Ves.  Sen.  297),  or  a  sufficient  recognition 
of  the  agency;  and  Lord  Gottenham  also,  while  treating  the 
letter  as  conclusive  as  an  admission  of  the  authority  under 
which  the  engagement  was  made  (12  CI.  &  Fin.  65,  note), 
appears  to  have  intimated  an  opinion  in  favour  of  setting  up 
the  parol  agreement  by  means  of  a  subsequent  written  promise 
(12  CI.  &  Fin.  64,  note).  The  defence  under  the  statute 
was  given  up  when  this  ease  came  before  the  House  of 
Lords  (nom.  ffamtnersley  v.  Baron  de  Biel,  12  CI.  &  Fin.  45), 
and  (notwithstanding  the  terms  of  the  reporter's  initial  note) 
the  present  writer  cannot  collect  from  the  report  that  any 
opinion  on  the  point  now  under  discussion  was  expressed  by 
that  tribunal;  but  upon  the  authorities  already  noticed  in 
favour  of  the  acquisition  of  validity  of  a  verbal  promise,  by 
means  of  a  subsequent  writing,  the  Vice-Chancellor  KindersUy 
decided  to  this  effect  in  Barkworth  v.  Young,  4  Drew.  1,  in 
which  an  affidavit  stating  the  terms  of  a  promise  made  many 
years  before,  on  the  occasion  of  the  marriage  of  the  deponent's 
daughter,  was  considered  to  be  a  sufficient  note  or  memoran- 
dum in  writing  signed  by  the  deponent  to  take  the  prior  verbal 
agreement  out  of  the  statute ;  and  the  Lord  Justice  Turner  in 
Surcome  v.  Pinniger,  3  De  G.  M.  &  G.  575,  appears  to  adopt 
(extrajudicially)  the  like  doctrine.  In  Warden  v.  Jones,  23 
Beav.  487,  and  again  in  Ooldicuit  v.  Townsend,  28  Beav.  445 
(see  the  remarks  on  the  authorities  at  p.  451),  Sir  J.  Romilly, 
M.  R.,  decided  that  a  postnuptial  settlement  made  pursuant  to 
an  antenuptial  parol  agreement  on  the  part  of  the  husband 
was  a  voluntary  settlement,  and,  as  such,  void  against  his 
creditors;  and  the  former  decision  was  affirmed  on  appeal  by 
Lord  Granworth  (2  De  G.  &  J.  76).  In  neither  of  these  cases 
did  the  settlement  recite  the  prior  agreement,  and  the  argu- 
ment for  treating  it  as  a  memorandum  in  writing  within  the 
statute  was  therefore  displaced;  but  in  Wanien  v.  Jones,  the 
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Court  expfessed  its  disinclination  to  decide  merely  on  that 
groand,  and  it  was  intimated  that  the  decision  woald  probably 
have  been  the  same,  had  the  settlement  contained  a  statement 
that  it  was  made  in  pursuance  of  a  previoos  antenuptial  parol 
agreement ;  the  doctrine  of  setting  up  by  recognition  a  prior 
parol  agreement  was  disapproved,  and  reference  was  made  to  the 
judgment  of  Lord  Northington  in  Spurgeon  y.  Collier^  1  Eden,  61, 
pointing  out  the  dangerous  consequences  of  allowing  a  man  to 
make  a  promise  of  which  execution  could  not  be  compelled,  but 
which  would  enable  him  to  make  a  binding  settlement  against 
his  creditors  if  his  drcumstances  failed.  An  opinion  to  the  like 
effect  was  intimated  by  Sir  John  Romilly,  M.  R.,  in  Cooper  v. 
Wormaldy  27  Beav.  266  (see  p.  272),  in  which,  however,  the 
settlement,  though  postnuptial,  was  upheld  as  a  declaration  of 
trust  by  reason  of  the  transfer  of  the  fund  having  been  made 
before  the  marriage.  In  this  state  of  the  authorities,  it  may  be 
thought  that  though  the  question  whether  an  antenuptial  parol 
agreement  will  be  taken  out  of  the  statute  by  a  postnuptial 
signed  writing,  is  unsettled,  the  preponderance  of  judicial 
opinion  is  rather  in  favour  of  the  view  (which  the  writer 
ventures  to  think,  on  principle,  the  preferable  one)  that  a 
parol  agreement  cannot  be  set  up  by  subsequent  written 
recognition. 
Haramersley  v  The  case  (already  referred  to)  of  De  Beil  v.  Thamsotiy  3 

Bear.  469,  in  D.  P.  nom.  Hammeraley  v.  Baron  de  Biely  12  CI. 
&  Fin.  45,  deserves  the  character  of  a  leading  authority  on  the 
subject  of  informal  matrimonial  agreements  rather  perhaps 
from  the  many  points  connected  with  that  subject  which  were 
ventilated  in  its  various  stages,  than  from  the  actual  decision 
of  the  House  of  Lorfs,  which  merely  put  the  constmctitm  of  a 
binding  agreement  upon  a  memorandum  specifying,  in  con- 
templation of  marriage,  the  intentions  of  the  father  of  the 
intended  wife  in  her  favour.  (See  Sugd.  Prop.  Ho.  Lords,  54.) 
The  question  of  principle  upon  the  statute  was  conceded  in 
the  House  of  Lords  in  deference  to  their  strongly  expressed 
inclination  of  opinion  (see  12  CI.  &  Fin.  73),  which  appears 
to  have  proceeded  upon  the  ground  that  either  by  reason  of  a 
subsequent  letter  of  the  father  recognising  the  antenuptial 
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memorandam  and  amoanting  to  conclosive  proof  of  the  autho- 
rity of  his  son  to  insert  his  name  (so  that  there  was  a  sufficient 
signature  by  an  agent  within  the  meaning  of  the  statute)  or 
by  reason  of  the  agreement  being  partly  performed  by  the 
husband  by  settlement  of  a  jointure,  the  statute  was  clearly 
excluded.  The  Lord  Chancellor  {Lyiidhurst),  in  delivering  Lord  Lyndhuret's 
judgment,  observed  that  "the  principle  of  law,  at  least  of  *ic*«™- 
equity,  is  this — that  if  a  party  holds  out  inducements  to 
another  to  celebrate  a  marriage,  and  holds  them  out  delibe- 
rately and  plainly,  and  the  other  party  consents,  and  celebrates 
the  marriage  in  consequence  of  them,  if  he  had  good  reason  to 
expect  that  he  should  have  the  benefit  of  the  proposal  which 
was  so  held  out,  a  Court  of  Equity  will  take  care  that  he  is  not 
disappointed,  and  will  give  effect  to  the  proposal."  "With  this 
dictum  (which,  as  Lord  St.  Leonards  remarks.  Prop.  Ho.  Lords, 
65,  hardly  appears  to  apply  in  reference  to  a  pure  question  of 
construction,  and  which  is  criticised  by  Lord  Granworth,  4  Ho. 
Lords  C&s.  1056),  may  be  connected  two  distinct  classes  of 
cases  on  antenuptial  engagements,  namely,  a  class  in  which 
intimations  of  intention,  calculated  to  give  rise  to  what  are 
popularly  called  expectations,  in  connection  with  the  succession 
to  property,  and  expressed  in  letters  or  other  writings  sufficient 
to  meet  the  requirements  of  the  statute,  have  been  sought  to 
be  treated  as  obligatory  agreements;  and  another  class  in 
which  it  has  been  contended  that  verbal  representations, 
though  imperfect  as  promises  by  reason  of  the  requirements 
of  the  statute,  were  binding  on  those  who  made  them,  on  the 
ground  of  their  coming  within  the  jurisdiction  of  the  Court  in 
respect  of  fraud. 

The  case  of  Maunsell  v.  White,  1  Jo.  &  Lat.  539,  in  D.  P.  4  intimation  of 
Ho.  Lords  Cas.  1039,  is  of  the  former  class.    In  a  corre-  to^l^ted^w 
spondence  between  the  intended  husband  and  his  uncle  (which  obligatory. 
was  shown  to  the  guardians  of  the  intended  wife),  the  uncle 
stated  that  he  had  made  his  will,  and  left  the  nephew  his  pro- 
perty in  the  county  of  Tipperary,  which  was  very  considerable. 
The  guardians  gave  it  as  their  opinion  that  the  marriage  ought 
not  to  take  place  without  a  suitable  settlement  of  real  estate, 
and  the  nephew  therefore  applied  to  the  un61e,  who  returned 
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the  following  answer: — "My  sentiments  respecting  you  con- 
tinue  unalterable;    however,  I  shall  never  settle  any  part  of 
my  property  out  of  my  power  so  long  as  I  exist ;  my  will  has 
been  made  for  some  time,  and  I  am  confident  that  I  shall 
never  alter  it  to  your  disadvantage.    I  have  mentioned  before, 
and  I  again  repeat  that  my  county  of  Tipperary  estate  will 
come  to  you  at  my  death,  unless  some  unforeseen  occurrence 
should  take  place.    I  have  never  settled  anything  on  any  of 
my  nephews,  and  I  should  give  cause  for  jealousy  if  I  was  to 
deviate  in  this  instance  from  a  resolution  I  have  long  made." 
Some  months  afterwards  the  marriage  took  place,  and  by  the 
settlement  the  intended  husband  covenanted  for  the  settle- 
ment of  such  property  as  he  should  derive  from  his  uncle ; 
and  the  uncle  was  a  trustee  of  the  settlement,  and  executed 
it  in  that  capacity  (a  circumstance  to  which  no  importance 
was  attached).      Eventually  the  uncle  took  offence  at  the 
nephew's  conduct,  and  devised  his  estates  to  other  persons. 
It  was  held  both  by  Sir  Edward  Stigdm,  Chancellor  of  Ireland, 
and  by  the  House  of  Lords,  that  what  had  taken  place  did  nob 
amount  to  a  contract  by  the  uncle  to  settle  his  Tipperary 
estate  by  will  upon  his  nephew ;  but,  on  the  contrary,  that  the 
uncle  distinctly  reserved  to  himself  the  power  of  altering  his 
will  if  he  should  think  fit.    The  Lord  Chancellor  {Cranworih)^ 
in  the  House  of  Lords,  distinguished  this  case  from  Ham^ 
mersley  v.  De  Biel,  on  the  ground  that  in  one  case  there  was  a 
contract,  and  on  the  other  a  distinct  refusal  to  enter  into  a 
contract;  and  insisted  on  the  absurdity  of  arguing  that  the 
uncle,  who  cautiously  insisted  on  reserving  to  himself  power 
while  he  "  existed,"  had  given  up  his  power,  and  that  too  by 
the  very  letter  in  which  he  made  the  reservation.    See,  also, 
MoorhausB  v.  Colvin,  15  Beav.  341,  aff.  on  app.  21  L.  J.  Ch. 
782,  a  case  of  the  same  class ;   Kirwan  v.  Burchelly  10  Ir. 
Chan.  Rep.  63 ;  Caton  v.  Caion,  84  L.  J.  Ch.  664,  L.  R.  1 
Ch.  Ap.  137,  1  H.  L.  Eng.  &  Ir.  Ap.  127. 

That  if  a  person  knowingly  makes  a  false  representation  of 
fact  to  another,  which  is  acted  upon,  he  shall  be  bound  by  his 
representation,  is  a  principle  of  extensive  application,  and 
which  has  been  particularly  ap])Iied  to  cases  wliere  rcpresenta- 
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tions  have  been  made  as  to  the  state  of  the  property  of  persons 
about  to  contract  marriage,  and,  upon  the  faith  of  such 
representations,  marriage  has  been  conti*acted  (per  Lord  Gran- 
worthy  C,  in  Jordm  v.  Money,  5  Ho.  Lords  Cas.  210).  The  cases 
of  NevilU  y.  WiUcinaon^  1  Bro.  C.  C,  543  —in  which  the  agent  of 
the  intended  hnsband  having  made  out  a  schedule  of  his  debts 
to  be  laid  before  the  father  of  the  intended  wife,  concealing  a 
large  debt  due  to  the  agent  himself,  was  afterwards  restrained 
from  enforcing  that  debt — and  Montefiori  v.  Monlefiori,  1  W. 
Bl.  363 — in  which  a  note  having  been  given  to  the  intended 
husband  by  his  brother  for  a  large  sum  of  money  as  the 
balance  of  accounts  between  them,  when  no  such  balance 
existed,  and  a  marriage  having  taken  place  on  the  faith  of 
that  sum  being  owing,  the  brother  was  charged  with  the  pre- 
tended balance — are  examples  of  the  application  of  that  prin- 
ciple ;  as  also  is  Berrisford  v.  Milward,  2  Atk.  49,  in  which  a 
mortgagee,  who  aided  in  concealing  his  mortgage  upon  an 
estate  settled  in  contemplation  of  marriage,  was  postponed  to 
the  objects  of  the  settlement;  and  see  the  statement  of  the 
principle  by  Lord  Eidon  in  De  MannevilU  v.  Crompton,  1  Ves. 
&  Bea.  355—356. 
So,  too,  there  may  be  cases  in  which,  by  reason  of  the  As  to  fraud 

for  eluding 

execution  of  a  written  agreement  being  eluded  by  actual  fraud,  execution  of 
the  statute  does  not  apply,  and  relief  is  given  as  if  a  binding  ™*J^^  "^'^ 
agreement  had  been  executed  (see  Mullett  v.  Halfpenny,  cited  in 
Lord  St.  Leonards'  Handy  Book,  8th  ed.,  207,  and  in  Peachey, 
Settlements,  82 ;  Cookes  v.  Mascall,  2  Vem.  200,  cited  by  Lord 
St.  Leonards,  5  Ho.  Lords  Cas.  253) ;  and  it  is  no  doubt  possible 
that  a  representation  of  intention  may  be  fratidulent,  and  made 
with  intent  to  deceive,  in  which  case  it  would  appear  perfectly 
consistent  to  apply  the  rule  of  binding  the  party  to  make  good 
his  representation,  though  there  be  no  contract  evidenced  as 
required  by  the  statute.  The  desire,  however,  to  uphold  the 
equitable  principle  of  enforcing  the  truth  of  dealings,  espe- 
cially where  so  important  a  matter  as  marriage  is  concerned,  on 
the  one  hand,  and,  on  the  other  hand,  a  sense  of  the  difficulty 
of  holding  a  declaration  of  intention,  though  marriage  may  be 
contracted  upon  the  faith  of  it,  as  anything  more  than  a  pro- 
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mise,  and  therefore  of  attribnting  to  it  a  binding  character  if 
the  statute  be  not  complied  with,  appear  to  have  led  to  serious 
differences  of  judicial  opinion. 
Whether  In  Money  v.  Jordm,  15  Beav.  372,  2  De  G.  M.  &  G.  318, 

declaration  of  _,  __  -ttti^  ^-urTi 

intention  is         ^om.  Jorden  V.  Money,  5  Ho.  Lords  Cas.  185,  Mrs.  Jorden 

eichig^iil^^'"    ^®^^  ^^®  ^^^  ^^  ^®  plaintiflf  Money,  which  she  had  repeatedly 

expressed  her  intention  not  to  use;  and  in  contemplation  of 
his  marriage  she  gave  her  word  of  honour  not  to  put  it  in 
force,  but  she  declined  to  give  up  the  bond,  as  she  said  she 
would  be  trusted  and  would  keep  it,  and  the  marriage  took 
place  on  the  faith  of  the  debt  being  abandoned ;  it  was  also 
alleged  that  there  was  a  positive  agreement  to  give  up  the 
bond  in  return  for  advantages  which  were  obtained  by  Mrs. 
Jorden.  Upon  the  bond  being  afterwai'ds  put  in  suit,  the 
Master  of  the  Rolls  granted  an  injunction  on  the  ground  that 
Mrs.  Jorden  was  bound  by  her  declaration  of  intention,  upon 
the  faith  of  which  the  marriage  had  been  contracted,  and 
could  not  afterwards  repudiate  her  assurances,  and  by  her 
conduct  negative  the  truth  of  the  statements  she  then  made. 
The  Lords  Justices  {Knight  Bruce  and  Cranworth),  on  appeal, 
differed  in  opinion.  The  former  held  that  the  agreement  for 
valuable  consideration  to  give  np  the  bond  (which  was  not 
within  the  statute)  had  been  proved,  and  that  the  order  was 
sustainable  on  that  ground.  Lord  Gramoorih  held  that  the 
proof  on  this  branch  of  the  case  failed,  and  that  the  doctrine 
as  to  misrepresentations  of  fact  did  not  apply  to  a  declaration 
of  intention  however  solemnly  made,  especially  where,  as  in 
that  case,  there  was  an  express  reservation  that  the  party 
would  not  be  bound  otherwise  than  in  honour.  In  the  House 
of  Lords  the  Chancellor,  Lord  Granworth,  adhered  to  the 
opinion  that  he  had  expressed  as  Lord  Justice,  insisting 
strongly  that  the  most  positive  and  solemn  declaration  of  in- 
tention is  not  within  the  principle  applicable  to  declarations 
of  fact,  and  the  same  view  was  upheld  by  Lord  Brougham ; 
and  both  the  Chancellor  and  Lord  Brougham  held  that  the 
alleged  agreement  for  a  consideration  independent  of  the 
marriage  was  not  proved.  On  the  other  hand,  Lord  /Sf. 
Leonards  took  the  opposite  view  both  as  to  the  facts  and  as  to 
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the  law,  insisting  that  if  an  intention  is  .declared  with  re- 
ference, for  example,  to  a  marriage,  not  to  enforce  a  given 
right,  and  the  marriage  takes  place  on  that  declaration,  that 
in  point  of  law  is  a  binding  andertaking  (see  5  Ho.  Lords  Cas. 
251 — 252,  and  the  general  argument  of  Lord  St,  Leonards  on 
the  question  of  law,  248 — 266).  The  result  was  to  reverse  the 
original  decision  at  the  Eolls.  From  the  various  branches 
into  which  the  case  of  each  party  divided  itself,  and  fix)ra  the 
circumstance  that  the  statute  was  not  insisted  upon  until  the 
hearing,  there  is  some  difficulty  in  eliminating  the  precise 
bearing  of  the  judicial  opinions  above  referred  to  upon  the 
application  of  the  statute  (see  Vice-Chancellor  Woo^s  observa- 
tions on  Jordm  v.  Money,  in  Piggoit  v.  Siraiton,  Johns.  356,  in 
which  the  decision  is  said  to  have  been  come  to  '^  partly  on  the 
ground  of  the  Statute  of  Frauds,"  and  the  Lord  Chancellor 
CamphelVe  observations  on  the  appeal  of  Piggott  v.  Siratton^ 
1  De  G.  F.  &  J.  51,  on  the  ratio  decidendi  in  Jorden  v.  Money) : 
but  it  appears  that  Lord  Granworth  considered  that  the  re- 
presentation of  intention  was  at  most  a  contract,  and  if  a 
contract,  was  invalid  by  reason  of  non-compliance  with  the 
Irequirements  of  the  statute  (thus  his  lord^ip  observes,  5 
Ho.  Lords  Cas.  215,  "It  might  be,  if  all  statutable  requisites, 
so  far  as  there  are  statutable  requisites,  had  been  complied 
with,  that  it  might  have  been  a  very  good  contract  whereby 
she  might  have  bound  herself  not  to  enforce  the  payment. 
That,  however,  is  not  the  way  in  which  it  is  put  here ;  in 
short,  it  could  not  have  been,  because  it  must  have  hem  a  con- 
tract reduced  into  tvriting,  and  signed,"  and  note  that  the  obser- 
vations at  p.  217,  as  to  the  contract  not  being  within  the 
statute,  apply  to  the  alternative  assumption  of  an  agreement 
to  give  up  the  bond  for  a  valuable  consideration  independent 
of  the  marriage);  while  Lord  St.  Leonards  was  clearly  of 
opinion  that  notwithstanding  the  statute  the  declaration  of 
intention  bound  the  party  who  made  it  to  act  up  to  her  repre- 
sentations. (See,  also,  the  reference  to  Jorden  v.  Money,  in 
the  judgment  in  St&phens  v.  Vendbles,  31  Beav.  128^;  and  in 
Loffv^  V.  Maw,  3  Qiff.  604.)  The  principle  approved  by  Lord 
SL  Leonards,  namely,  that  where  upon  the  marriage  of  two 
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persons  a  third  party  makes  a  representation  upon  the  faith  of 
which  the  marriage  takes  place,  he  shall  be  bonnd  to  make 
good  that  representation,  was  enunciated  and  acted  upon  by 
Sir  John  BomiUy,  M.  R.,  in  Bold  v.  Hutchinson,,  20  Beav. 
250,  in  which  the  assets  of  a  testator  were  charged  with  a 
sum  of  money  which,  in  contemplation  of  the  marriage  of  a 
daughter,  he  had  verbally  promised  as  her  portion.    In  this 
case  the  Master  of  the  Rolls  said:   ''Moral  obligations  in 
matters  of  this  description,  as  they  are  treated  in  Courts  of 
Equity,  are  coextensive  with   and  not  different  from  legal 
obligations,  when  they  are  expressed  in  clear  and  distinct 
language.    No  doubt  vague  and  ambiguous  representations 
might  be  made  to  persons  on  marriage,  which  might  create 
expectations  and  belief  which  the  person  making  them  might 
be  morally,  though  not  legally,  bound  to  execute;  but  when 
the  matter  is  clearly  and  distinctly  expressed,  then,  in  my 
opinion,  the  legal  obligation  follows  the  moral  obligation,  and 
is  coextensive  with  it/*    This  case  was  heard  upon  appeal  (5 
De  G.  M.  &  6.  558)  before  Lord  Oranworth,  C,  who  affirmed 
the  decision  on  the  ground  that  written  heads  of  articles  which 
had  been  shown  to  and  approved  by  the  testator,  formed  a 
ground  for  rectifying  the  settlement,  though  antenuptial,  so 
that  the  statute  did  not  apply ;  but  he  took  occasion  again  to 
express  his  dissent  ^m  the  doctrine  that  a  declaration  of 
intention,  though  acted  upon,  amounted  to  a  misrepresenta- 
tion within  the  meaning  of  the  term  as  used  by  the  Court. 
In  Warden  v.  Jones,  23  Beav.  487,  which  (as  mentioned  in  a 
former  part  of  this  note)  decided  that  a  postnuptial  settlement 
pursuant  to  an  antenuptial  parol  agreement  on  the  part  of  the 
husband  was  a  voluntary  deed,  the  Master  of  the  Rolls  drew 
the  distinction  between  the  cases  in  which  a  person  was  held 
bound  by  his  statements  made  for  the  purpose  of  inducing 
another  to  do  an  act  which  is  done  on  the  faith  of  snch  repre- 
sentations, and  which  was  said  not  to  be  affected  by  the  Statute 
of  Frauds,  and  an  arrangement  between  the  intended  hnsband 
and  wife  prior  to  the  marriage,  which  but  for  the  statute  and 
as  between  them  would  have  been  enforced  by  the  Court ;  a 
distinction,  however,  which  the  present  writer  finds  it  exceed- 
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ingly  difficult  to  place  on  any  satisfactory  ground  of  principle, 
where  by  the  representations  are  understood  representations 
of  intention,  the  non-observance  of  which  is  in  the  nature  of  a 
breach  of  promise,  as  well  as  representations  of  fact  which  when 
false  to  the  knowledge  of  the  person  making  them  amount  to 
deceit  and  fraud.  In  Prole  v.  Soady,  2  Giflf.  1,  a  case  in  which 
the  evidence  was  exceedingly  voluminous  and  conflicting,  the 
Court  arrived  at  the  conclusion  that  the  father  of  the  intended 
wife  represented  to  the  intended  husband  and  others  previously 
to  and  in  contemplation  of  the  marriage,  that  the  property  in 
question  was  settled  by  him  as  a  provision  for  his  daughter 
and  her  children  (see  2  Giff.  29 — 30),  so  that  there  was  here  a 
representation  of  fact  as  distinguished  from  one  of  intention 
(tallying  with  the  distinction  suggested  by  Lord  Granworth  in 
Maunsell  v.  Whits,  4  Ho.  Lords  Cas.  1055,  that  there  would  have 
been  a  fraudulent  representation  had  the  uncle  said,  "You  may 
safely  enter  into  this  marriage,  for  /  have  executed  a  deed  by 
which  I  engage  to  leave  you  such  and  such  estates"),  and  the 
Statute  of  Frauds  did  not  apply.  The  Vice-Chancellor  Stuart 
in  giving  judgment  in  this  case  cited  (2  GifiF.  21)  the  dictum 
of  Lord  Lyndhurst  in  Hammersley  v.  De  Biel,  to  which  atten- 
tion has  been  directed  in  an  earlier  part  of  this  note  (p.  638, 
supra),  and  which  may  perhaps  be  regarded  as  the  foundation 
of  the  doctnne  of  holding  that  representations  of  intention 
held  out  as  inducements  to  marriage  may  have  as  representa- 
tions a  binding  force  which  is  denied  to  them  as  contracts; 
and  it  may  perhaps  be  inferred  from  the  judgment  of  the 
Yice-Chancellor  in  Prole  v.  Soady,  as  well  as  from  that  of  the 
same  judge  in  Kay  v.  Orooky  3  Sm.  &  Gif.  407  (in  which 
there  was  a  writing,  but  the  vagueness  of  the  promise  as  to 
amount  was  considered  to  deprive  it  of  legal  force),  that  he 
would  have  been  prepared  to  apply  the  doctrine  in  question 
should  the  occasion  arise.  (And  see  Loffus  v.  Maw,  3  Giff.  592 ; 
see,  however,  Be  Gulliver^  2  Jur.  N.  S.  700,  which  may  be 
thought  adverse  to  this  inference.)  On  the  whole  there  seems 
much  reason  to  suppose  that  by  means  of  this  doctrine  another 
judicial  inroad  has  been  made  upon  the  operation  of  the 
Statute  of  Frauds,  a  result  which,  if  attended  with  advantages 
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in  enforcing  good  faith  and  tmth,  has,  on  the  other  hand,  the 
disadvantages  of  giving  to  the  invalidity  of  a  parol  antenuptial 
agreement  between  husband  and  wife  somewhat  of  the  cha- 
racter of  a  capricious  exception,  and  of  letting  in,  under  its 
most  objectionable  forms,  the  very  conflict  of  evidence  which 
the  statute  was  designed  to  exclude. 

In  Jameson  v.  Slam,  21  Beav.  5,  where  the  father  bad  in- 
formed his  daughter  and  her  intended  husband  that  he  had 
settled  a  certain  estate  upon  her,  and  the  estate  had  in  fact 
been  settled  subject  to  a  subsisting  charge  vested  in  the 
father,  it  was  contended  that  the  estate  was  discharged ;  but 
the  Court  held  the  contrary,  on  the  double  ground  of  want  of 
sufficiently  exact  evidence  of  the  terms  of  the  representation  to 
show  that  the  estate  was  represented  to  be  free  from  incum- 
brances, and  of  want  of  proof  that  the  marriage  took  place  on 
the  faith  of  the  representation.  In  Loxley  v.  Heathy  27  Beav. 
52d,in  which  there  were  letters  (so  that  the  statute  was  excluded) 
and  an  antenuptial  settlement^  the  Master  of  the  Bolls  con- 
sidered that  there  was  a  promise  ultra  the  settlement,  but  that 
it  was  conditional  on  the  intended  wife  surviving  her  father, 
which  event  did  not  happen :  and  on  appeal  (1  De  O.  F.  & 
J.  489 ;  and  see  Sands  v.  Sodm,  10  W.  R.  765)  the  Court  held 
that  the  settlement  was  complete  and  final,  so  that  (whatever 
would  otherwise  have  been  the  ca^e)  there  was  no  contract 
beyond  that  of  the  settlement.  In  Walford  v.  Ghray^  11  Jur. 
N.  S.  106,  on  app.  id.  478,  a  representation  by  letter  on  the 
part  of  the  father  of  the  intended  wife  of  his  intention  not  to 
exercise  a  power  of  appointment ;  and  in  AU  v.  Alt,  4  6if.  84, 
a  letter  of  the  intended  husband  offering  to  settle  the  lady's 
fortune  (the  marriage  having  taken  place  without  any  settle- 
ment having  been  executed),  was  held  binding.  In  Laver  v. 
Fielder,  32  Beav.  1,  a  letter  from  the  father  of  the  intended 
wife  proposing  to  allow  her  100{.  a  year,  and  that ''  at  his 
depease  she  should  be  entitled  to  her  share  of  whatever  pro- 
perty he  might  die  possessed  of,"  was  held  to  be  a  binding 
contract,  entitling  the  daughter  to  an  equal  share  with  the 
other  children  of  the  father's  personal  estate  after  deducting 
the  widow's  one-third  as  in  the  case  of  intestacy,  but  not 
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including  freehold  property.  In  Shadwell  v.  Shadwell,  9  C.  B. 
N.  S.  159,  the  question  whether  a  promise  by  letter  from 
an  uncle  to  his  nephew,  about  to  contract  marriage^  to  allow 
him  an  annuity,  was  supported  by  a  sufficient  consideration  (it 
not  being  alleged  that  the  marriage  was  contracted  at  the 
uncle's  request)  was  determined  in  the  affirmative.  On  the 
question  of  consideration,  see  also  Saunders  v.  Cramer^ 
3  Dru.  &  War.  87,  97,  in  the  argument  of  which  case  many 
authorities  as  to  the  binding  character  of  informal  agreements 
are  collected.  Where  the  promise  was  between  the  parents,  it 
was  held  that  the  husband  could  not  sue  at  law  ;  Tweddle  y. 
Atkinson,  30  L.  J.  Q.  B.  265. 

II.— As  TO  Sbttlbmbnts  op  the  Propbbty  of  Infants.    ^/.^^     A  ^^  /^T^ 

Previously  to  the  Act  of  18  &  19  Vict.  c.  43,  to  enable  Extent  of  ^ 

infants,  with  the  approbation  of  the  Court  of  Chancery,  to  J^  n^ke^Hd 
make  binding  settlements  of  their  real  and  personal  estate  on  settlemGnt  on 

^  ^  marriage. 

marriage,  the  power  of  making  a  valid  settlement  on  the 

marriage  of  an  infant  depended  on  the  nature  of  the  property. 

The  general  personal  estate  of  a  female  infant  is  bound  by  a  As  to  pereonal 

settlement  made  on  her  marriage,  because  such  personal  estate  possession; 

becomes  by  the  marriage  the  absolute  property  of  the  husband, 

and  the  settlement  is  in  effect  his  settlement,  and  not  hers  (per 

Sir  John  Leach  in  Simson  v.  Jones,  2  Russ.  &  MyL  376);  and 

the  same  rule  was  applied  to  the  chattels  real  of  the  wife,  so  as  —chattels  real 

to  bind  her  interest  by  survivorship  (Trollope  v.  Linton,  1  Sim. 

&  Stu.  477,  485).    The  decision  to  this  effect  is  probably  to 

be  considered  as  resting  on  the  absolute  power  of  the  husband 

over  his  wife*s  leaseholds,  and  as  unshaken  in  point  of  law, 

though  associated  in  the  case  last  referred  to  with  a  dictum 

ranging  the  wife's  choses  in  action  in  the  same  category  with  her 

personal  estate  absolutely  vested  in  possession  and  her  chattels 

real ;  a  classification  inconsistent  with  the  principles  now  acted 

on  by  the  Court  of  Chancery,  according  to  which  it  is  held 

that  as  against  the  wife's  title  by  survivorship,  her  choses  —closes  in 

action  and 
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in  action  not  reduced  into  possession  during  the  coverture 
{Ellison  T.  Elwin,  13  Sim.  309;   Bortx>n  v.  Bartm,  16  Sim. 
552),  as  well  as  her  reversionary  interests  not  becoming  in- 
terests in  possession  during  the  coverture  {Le   Vasseur  v. 
Scrattony   14  Sim.   116;    Gunmgham  v.  Anirobus,   16   Sim. 
436),  are  not  bound  by  an  antenuptial  settlement  made  during 
her  minority ;  though  of  course  the  settlement  acquires  bind- 
ing force  if  there  be  a  reduction  into  possession  during  the 
coverture.    As  to  what  constitutes  a  reduction  into  possession, 
see  ante,  Vol.  ii.  p.  117,  note.     So  too  (apart  from  the  recent 
Act  above  referred  to),  personal  estate  secured  to  the  separate 
use  of  a  female  infant  is  not  bound  by  a  settlement  on  her 
marriage,  as  her  husband  takes  no  interest  in  it  {Stmsan  v. 
JoneSy  2  Russ.  &  Myl.  365,  376 ;  Johmon  y.  Johnson,  1  Keen, 
648) ;  and  though  the  point  was  formerly  considered  doubtful 
(see  1  Fonbl.  Eq.  75,  note),  it  is  now  established  that  the  real 
estate  of  a  female  infant  is  not  bound  by  a  settlement  on  her 
marriage,  because  her  real  estate  does  not  by  the  marriage 
become   the    absolute  property   of  the    husband,    although 
by  the  marriage  he  takes  a  limited  interest  in  it  (per  Sir 
John  Leach,  2  Russ.  &  Myl.  376,  and  see  Chu^fh  v.  CUmgh, 
3   Woodeson,  453,  note,  4   Bro.  C.    C.    510,   5  Ves.    717; 
Milner   y.    Lord  Harewood,   18    Ves.    275,    and   the   other 
authorities  collected  in  Peachey,  Settlements,  pp.  28,  29,  and 
notes).    By  a  somewhat  refined  view,  applying,  so  far  as  tlie 
different  nature  of  the  property  allows,  to  real  estate,  the 
doctrine  that  the  settlement  though  not  binding  on  the  infant 
is  binding  on  the  husband,  the  latter  is  precluded  in  equity 
from  doing  or  concurring  in  any  act  calculated  to  defeat  the 
settlement  {Dumford  v.  Lam,  1  Bro.  C.  C.  106, 115 ;  Milner  v. 
Lord  Harewood,  ubi  supra ;  and  see  Pimm  v.  Insall,  7  Hare, 
193,  200,  on  app.  1  Macn.  &  Gord.  449);  so  that  practically, 
as  the  wife  cannot  deal  with  the  estate  duiing  the  coverture 
without  the  concurrence  of  the  husband,  no  disposition  incon- 
sistent with  the  settlement  can  be  made  during  the  coverture. 
See,   however,   as   to    the  effect   of  fraud  and  concealment 
of   the   settlement,  Sharps   v.  Foy,   L.  R.  4  Ch.  Ap.  35. 
It  has  been  assumed  that  a  disposition  by  the  husband  and 
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"wife  will  of  itself  confirm  the  settlement  (see  Ex  parte  Blake, 

IG  Bear.  4G3,  472,  where  this  proposition  is  implied  in  the  ^  /^^^ 

order  pronounced  by  the  Court);  but  this,  it  seems,  is  carry-  j,^   cJ^/^    11^ 

ing  the  equitable  principle  beyond  its  proper  limit  (see  the     S     i^      v^ill' 

observations  of  the  Lord  Justice  Turner,  7  De  G.  M.  &  G.  715,       ^^^^^•'v^^ 

on  the  decision  in  Ex  parte  Blake),  As  to  what  amounts  to  con-         ^  a  J-  ^  /^^^ 

firmation  by  the  wife,  see  Merryweather  v.  Jones,  4  Giff.  509  ;     —         £  ^J)  ^^/  ^ 

Daviea  y.  Davies,  L.  R.  9  Eq.  468.   Though  this  point  seems  at  Wife  pnt  to  her 

one  time  to  have  been  thought  doubtful  (see  Campbell  y.  Ingilby,  ®  ®  ^^^' 

21  Bear.  567,  on  app.,  1  De  G.  &  J.  898,)  it  is  now  settled 

that  the  wife  cannot  insist  .upon  the  benefit  of  a  settlement 

made  during  her  infancy,  so  far  as  regards  property  effectually 

bound  by  the  contract  of  the  husband,  and  at  the  same  time 

repudiate  the  settlement  as  to  property  not  capable  of  being  so 

bound,  Willoughby  y.  Middleton,  2  Johns.  &  H.  844  ;  Brown  y. 

Brown,  L.  R.  2  Eq.  481 ;  supra,  p.  218,  note  {q) ;  and  a  similar 

case  of  election  of  course  arises  as  against  volunteers  deriying 

title  under  the  wife,  such  as  her  next  of  kin  claiming  under  the 

ultimate  limitation  {Savill  v.  Savill,  2  ColL  721).    Under  the  As  to  bar  of 

old  law  as  to  dower,  it  was  held  that  the  bar  of  dower  by  means  ^ft"*'*  ^^^o^ 

•^  by  jointure. 

of  a  jointure  (see  supra,  p.  810,  and  note  (/))  was  binding  upon 
an  infant,  and  that  a  provision  substantially  equivalent  to  a 
jointure  might  be  a  good  equitable  bar  of  dower  (Drury  y. 
Drury,  2  Eden,  59,  4  Bro.  C.  C.  506,  note,  Hargr.  Co.  Litt. 
36  b,  note  (7),  and  see  Williams  y.  Ghitty,  3  Ves.  545) :  but  an 
equitable  provision  upon  the  maiTiage  of  an  infant  was  not  a 
bar  of  dower  unless  it  were  as  certain  as  her  dower  {Caruthers 
V.  Caruthers,  4  Bro.  0.  C.  500,  513 ;  Smith  v.  Smith,  5  Ves. 
189).  The  assent  of  the  father  or  guardian  has  been  yiewed 
as  requisite  to  the  validity  of  an  equitable  jointure  {Corbet  v. 
Corbet,  1  Sim.  &  Stu.  612 ;  and  see  the  judgment  in  Simson  y. 
Jones,  2  Russ.  &  Myl.  377,  where  it  is  said  that  <'  a  female 
infant  is  bound  by  the  settlement  made  on  her  marriage  as 
to  dower  and  thirds — ^not  by  force  of  her  agreement  in  the 
settlement — but  by  reason  of  the  consent  of  her  parents  and 
guardians,  and^of  the  statute  of  Henry  8*');  but  it  may  be 
thought  that  the  power  given  to  the  parent  or  guardian  was  of 
a  negative  character,  calculated  to  protect  the  infant  from 
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being  barred  of  her  dower  otherwise  than  by  a  reasonable  pro- 
vision, and  (notwithstanding  the  terms  in  which  it  is  some- 
times referred  to,  as  for  instance  in  Stamper  v.  Barker^  5 
Madd.  164)  that  it  was  distinguishable  from  a  power  to 
contract  on  behalf  of  the  infant  snch  as  would  have  put 
the  bar  of  dower  on  the  like  footing  as  in  the  case  of  an 
adult  accepting  a  provision  upon  marriage  in  lien  of  her 
dower.  The  great  majority  of  cases  uj>on  settlements  by 
minors  have  occurred  in  connection  with  the  marriage  of 
female  infants,  but  of  course  the  same  disability  to  make  a 
valid  settlement  attaches  to  a  male  under  21  (see  Blood  v. 
BranfiH  referred  to  by  Lord  Justice  Turner,  7  De  G.  M.  & 
Gt.  711 ;  H<mywood  v.  Honywood^  20  Beav.  451).  A  male 
infant  marrying  an  adult  woman,  who  without  fraud  on  the 
husband  agreed  to  settle  her  own  property,  was  held  bound  by 
her  contract  {Slocombe  v.  Olubb,  2  Bro.  C.  C.  545,  551);  but 
the  ground  of  this  decision,  namely,  the  husband's  liabUity  to 
answer  his  wife's  antenuptial  engagements,  is  now  taken  away 
by  the  "Married  Women's  Property  Act,  1870,"  s.  12  (see 
supra,  p.  255),  as  to  parties  marrying  since  the  Act. 

It  has  been  considered  that  the  concurrence  of  the  parent  or 
guardian  of  the  infant  would  give  force  to  a  settlement  which 
would  not  have  been  binding  without  such  concurrence  (see 
the  observations  on  this  point  in  Harvey  v.  Ashley,  3  Atk.  607 ; 
and  in  Ainslie  v.  MedlycoU,  9  Ves.  19);  and  the  power  of  con- 
tracting so  as  to  bind  infants  who,  as  wards  of  Court,  are  under 
its  guardianship,  has  been  attributed  to  the  Court  of  Chancery 
(see  per  Lord  Hardwicke  in  The  Earl  of  Buckingham  v.  Drury, 
2  Eden,  60,  cited  7  De  G.  M.  &  G.  699),  but  these  views  are 
now  displaced  by  authority  {Simeon  v.  Jones,  2  Euss.  &  Myl. 
365,  377 ;  Field  v.  Moore,  7  De  G.  M.  &  G.  691,  706  et  seq., 
709  et  seq.) ;  nor  has  the  Court  the  power  of  compelling  a 
ward  to  give  effect  to  the  settlement,  though  such  a  juris- 
diction has  been  considered  to  exist  (see  7  De  G.  M.  &  G.  710 
et  seq.,  and  particularly  the  case  of  Blood  v.  Branfill,  referred 
to  p.  711 ;  and  see  p.  715,  and  the  cases  there  referred  to ;  and 
Ee  Murray,  3  Dru.  &  War.  83).  The  elaborate  and  instructive 
judgment  of  the  Lord  Justice  Turner  in  Field  v.  Moore,  ubi 
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supra,  clearly  deduces  as  the  doctrine  of  equity,  that — apart 
from  the  recent  statute  above  referred  to,  enabling  infants  to 
make  settlements  with  the  approbation  of  the  Court — ^the  in- 
tervention of  the  Court  does  not  give  to  the  act  of  an  infant 
any  farther  operation  upon  property  or  other  legal  result  than 
it  would  have  independently  of  such  intenrention;  and  hence 
the  jurisdiction  of  the  Court  in  respect  of  settlements  upon  the 
marriage  of  its  wards  mu^  be  referred,  as  to  its  foundation  and 
its  measure,  to  the  principle  that  marriage  with  a  ward  without 
leave  is  a  contempt,  and  to  the  coercive  power  which  sach  a 
contempt  enables  the  Court  to  exert  against  the  person  by 
whom  it  is  committed,  so  as  to  compel  him  to  enter  into  a 
contract  with  the  Court  which,  so  far  as  he  is  concerned,  will 
be  absolutely  binding.  The  question  in  Field  v.  Moore  was  as 
to  the  validity  of  a  power  of  testamentary  appointment  con- 
tained in  a  post-nuptial  settlement,  made  under  the  direction 
of  the  Court,  of  real  estate  to  which  a  ward  who  had  married 
without  leave  was  equitably  entitled,  the  settlement  having 
been  executed  by  her  and  the  husband  after  she  had  attained 
21,  but  not  having  been  acknowledged  by  her;  and  it  was 
held  that,  notwithstanding  the  order  to  convey,  and  the  cir- 
cumstances of  the  wife's  interest  being  equitable,  and  of  her 
having  attained  21  before  the  execution  of  the  settlement, 
the  settlement  Mled  for  want  of  acknowledgment ;  so  that  the 
Court  considered  that  its  own  authority  could  not  be  resorted 
to  for  supplying  the  deficiency  in  the  exercise  of  the  pro- 
prietary power  on  the  part  of  the  wife. 

The  Act  of  18  &  19  Vict.  c.  43,  above  referred  to,  empowers  Infants*  Settle- 
an  intot,  upon  or  in  contemplation  of  marriage,  with  the 
sanction  of  the  Court  of  Chancery,  to  make  a  binding  settle- 
ment or  contract  for  a  settlement ;  and  provides  that  every 
instrument  executed  by  the  infant,  with  the  approbation^  of 
the  Court,  for  the  purpose  of  giving  effect  to  such  settlement, 
shall  be  as  effectual  as  if  the  person  executing  it  were  of  age ; 
subject  to  an  exception  with  respect  to  powers  expressly  made 
incapable  of  exercise  by  an  infant  (s.  1).  An  appointment  or 
disentailing  assurance  executed  by  an  infant  is  to  become  void 
if  the  infant  die  under  21  (s.  2).    The  sanction  of  the  Court  of 
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Chancery  may  be  given  upon  petition  presented  by  the  infant, 
or  his  or  her  guardian ;  and  the  Court  may,  if  there  be  no 
guardian,  require  one  to  be  appointed,  and  may  require  serrice 
of  the  petition  on  persons  interested  in  the  property  (s.  3). 
Lastly,  it  is  provided  that  the  Act  shall  not  apply  to  any  male 
infant  under  the  age  of  20  years,  or  to  any  female  infant  under 
the  age  of  17  years.  It  was  considered  doubtful  whether  the 
nowcr  given  by  the  Act  was  exercisable  by  the  Court  of  Chan- 
cery in  Ireland  (see  Be  McClmtock,  10  Ir.  Ch.  Rep.  469) ;  but  by 
23  &  24  Vict  c.  83  (which  apparently  originated  in  the  case 
referred  to),  the  words  "  Court  of  Chancery"  were,  for  all  the 
purposes  of  the  Act  in  question,  extended  to  the  Court  of 
Chancery  in  Ireland.  The  Act  has  been  held  to  apply  to  a 
postnuptial  settlement  made  under  an  order  of  the  Court, 
where  the  wife  was  a  ward  of  Court,  and  had  married  without 
consent,  Powell  v.  Oakky^  34  Beav.  575.  But  the  Court  has 
no  jurisdiction  under  the  Act,  to  make  a  postnuptial  settle- 
ment of  the  property  of  an  infant  who  is  not  a  ward  of  Court, 
In  re  Potter,  L.  R.  7  Eq.  484. 

The  question  as  to  the  limits  of  the  duty  imposed  on  the 
Court  by  the  Infants'  Settlement  Act  has  been  considered  by  the 
Court  of  Appeal  (in  Be  Daltmi,  6  De  G.  M.  &  G.  201),  where  the 
Lord  Chancellor  {Cranworth)  gave  it  as  his  opinion  that  an 
application  under  the  Act  did  not  constitute  the  applicant  a 
ward  of  Court ;  and  that  it  was  not  intended  to  impose  on  the 
Court  any  other  duty  than  that  of  looking  to  the  propriety  of 
the  settlement,  though  what  in  each  particular  case  might  be  a 
proper  settlement  must  sometimes  lead  to  an  inquiry  as  to  all 
the  circumstances  connected  with  the  marriage.  (See,  also, 
Be  Strong,  2  Jur.  N.  S.  1241,  26  L.  J.  Ch.  64.)  The  practical 
rule  as  to  the  extent  of  the  Court's  interference  appears  to  be 
now  prescribed  by  the  20th  of  the  regulations  of  August,  1857 
(not,  however,  having  the  force  of  General  Orders)  which  is  in 
the  following  terms : — 

*'  XX.  Upon  applications  to  obtain  the  sanction  of  the  Court 
to  infants  making  settlements  on  marriage,  under  the  Act  of 
18  &  19  Vict.  cap.  43,  evidence  is  to  be  produced  to  show — 

"  1.  The  oge  of  the  infant. 
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"  2.  Whether  the  infant  has  any  parents  or  guardians. 

'*  3.  With  whom,  or  under  whose  care  the  infant  is  living, 
and  if  the  infant  has  no  parents  or  guardians,  what  near 
relations  the  infant  has. 

"  4.  The  rank  and  position  in  life  of  the  infant  and  parents. 

"  5.  What  the  infant's  property  and  fortune  consists  of. 

"  6.  The  age,  rank,  and  position  in  life  of  the  person  to 
whom  the  infant  is  about  to  be  married. 

*'  7.  What  property,  fortune,  and  income  such  person  has. 

'*  8.  The  fitness  of  the  proposed  trustees,  and  their  consent 
to  act. 

"  The  proposals  for  the  settlement  of  the  property  of  the 
infant,  and  of  the  person  to  whom  such  infant  is  proposed  to 
be  married,  are  to  be  submitted  to  the  judge." 

A  form  of  petition  under  the  Act  is  given  in  Tripp's  Chan-  Course  of  pro- 
eery  Forms,  p.  80.  Upon  the  petition  being  mentioned  to  the  i^airte' SetUe- 
Court,  the  order  made  is  that  the  matter  of  the  petition  be  ™®'**  ^^ 
adjourned  into  Chambers  (Morgan,  Oh.  Acts,  4th  ed.,  234) ; 
when  in  ordinary  course,  upon  the  evidence  specified  in  the 
regulation  being  prodnced,  and  the  proposals  being  submitted, 
the  terms  of  the  settlement  are  approved,  and  instructions  to 
prepare  or  settle  the  proper  instruments  are  laid  before  the 
conveyancing  counsel  to  the  Court ;  though  this  is  not  always 
insisted  on,  and — as  Mr.  Tripp  states — "if  the  matter  be 
urgent,  and  the  settlement  has  been  prepared,  the  judge  or 
his  chief  clerk  will  peruse  the  settlement,  and,  if  proper, 
approve  of  it."  When  the  settlement  has  been  approved,  the 
formal  sanction  of  the  Court  is  given  by  an  order  made  in 
Chambers.  For  the  form  of  an  order  approving  a  settlement 
under  the  Act,  see  Seton,  Decrees,  3rd  ed.,  723. 

The  control  of  the  Court,  enforced  by  the  power  of  committal  JuriBdiction  of 
for  contempt,  over  the  marital  interest  of  the  husband  of  a'SumwiraBto 
female  ward  is  related  rather  in  the  way  of  contrast  than  of  **»«  marriage  of 
resemblance  to  its  statutory  jurisdiction  to  give  validity  by  its 
sanction  to  the  marriage  settlement  of  an  infant ;  but  as  the 
marriage  of  a  ward  frequently  gives  rise  to  the  simultaneous 
exercise  of  these  two  branches  of  the  jurisdiction,  it  appears 
convenient  to  consider  in  this  place  the  course  of  the  Court 
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with  respect  to  the  marriage  of  its  wards.    A  bill  filed  or  the 
pendency  of  a  suit  relative  to  the  property  of  an  infant,  renders 
the  in&nt  a  ward  of  Court,  and  so  also  does  the  payment  into 
Court  under  the  Trustee  Relief  Acts  of  a  fund  belonging  to  an 
infant  {Re  Hodge's  SeUlmmt,  3  Kay  &  J.  213  ;  Be  Tweedak's 
Settlement,  Johns.  109) ;  or  an  order  made  on  an  application 
for  the  appointment  of  a  guardian  (Stuart  y.  Bute,  9  H.  L.  Ca. 
440) ;  or  (as  it  seems),  an  order  directing  the  application  of  the 
income  of  a  fond  for  the  maintenance  of  the  infimt  (see  He 
Hoarse  Truete,  4  Giff.  254) ;  and  it  would  appear  to  be  imma- 
terial that  there  is  no  fund  actually  in  Court  (see  the  last 
case).    But  the  pajrment  into  Court  of  money  of  an  infiEuit^ 
under  the  Legacy   Duty  Act,  36  Geo.  3,  c.  52,  s.  32  {Re 
Hillary,  2  Dr.  &  Sm.  461) ;    or  under  the  Lands  Clauses 
Consolidation  Act,  1845  (220  WUte  Ac.  Railway  Company,  id. 
552),  has  not  the  effect  of  making  the  infant  a  ward  of  Court. 
To  marry  a  ward  without  the  consent  of  the  Court  is  a  con- 
tempt though  the  father  of  the  infant  is  living  {BtUler  r.  fVee- 
man,  Amb.  301) ;  or  though  the  parties  concerned  had  no 
notice  that  the  infant  was  a  ward  of  Court  {HerberCs  Case,  3 
P.  Wms.  116  ;  and  see  Salles  v.  Savignon,  6  Ves.  572  ;  Richard- 
eon  V.  Merrijield,  4  De  G.  &  Sm.  161).    The  Court  will  not 
give  leave  to  marry  unless  a  proper  settlement  is  proposed  (see 
Smith  V.  Smith,  3  Atk.  304,  in  which  the  grounds  and  nature 
of  the  jurisdiction  over  infants  are  examined).     A  form  of 
petition  for  leave  to  marry  a  ward  of  Court  is  given  in  Tripp's 
Chancery  Forms,  p.  79.     According  to  modem  practice,   a 
petition  for  leave  to  marry  a  ward  is  at  once  adjourned  to 
Chambers,  so  as  to  assimilate  the  course  of  proceeding  to  that 
followed  upon  applications  under  the  Infants'  Settlement  Act 
(Seton,  3rd  ed.,  723,  supra,  p.  653).    For  forms  of  orders 
made  at  Chambers  for  leave  to  marry  a  ward  and  approving  a 
settlement,  see  Seton,  722,  724. 

It  has  already  been  observed  (supra,  p.  195,  note),  that  in 
settlements  sanctioned  by  the  Court  of  Chancery  upon  the 
marriage  (with  proper  consent)  of  its  wards  or  under  the 
Infants*  Settlement  Act,  the  initiative  comes  from  the  parties 
or  their  friends,  and  the  active  interference  of  the  Court  is 
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usually  confined  to  keeping  them  within  the  limits  of  what  it 
considers  expedient  and  suitable  to  the  circumstances,  and  of 
deciding  in  case  of  a  difference  of  opinion.  As  a  general  rule 
(it  was  observed  by  the  Lord  Justice  Tumer,  in  Martin  t. 
Foster y  7  De  G.  M.  &  G.  102,  a  case  in  which  a  technical  con- 
tempt had  been  committed,  but  not  one  calling  for  punish- 
ment) the  Court  will  give  its  sanction  to  any  arrangement 
which  a  prudent  father  would  approve  of.  Hence  it  is  not 
surprising  that  there  should  be  little  of  a  positive  character  as 
to  the  terms  of  settlement  which  the  Court  will  approve  upon  i 
a  marriage  with  consent.  As  to  the  practice  of  the  Court  with 
respect  to  the  adjustment  of  the  life  interests  of  the  husband 
and  wife,  see  p.  68,  note  (y),  and  p.  70,  note  (a),  supra  ;  and  as 
to  the  ultimate  trusts  in  default  of  issue,  p.  195,  note,  supra. 
The  Court  is  usually  unwilling  to  sanction  extensive  powers  of 
investment.  A  restraint  against  anticipation  of  the  wife's  life 
estate  is  usual,  but  circumstances  might  exist  which  might 
induce  the  Court  not  to  adopt  it  (per  Sir  J,  Bomilly^  M.  R.,  in 
Blackie  v.  Clarky  15  Beav.  607  ;  see  supra,  p.  72,  note).  In 
a  settlement  upon  the  marriage  of  a  female  ward,  the  Court  re-  ^  ^  inaerting 
quires  provision  to  be  made  out  of  her  fortune  for  the  children  provision  for 

wife  8  second 

of  a  future  marriage  (see  Rvdge  v.  Winnally  1 1  Beav.  98,  and  mamago. 
the  cases  cited  in  the  reporter's  note ;  but  see  Rb  Hoare^a 
Trusts,  4  Giff.  254).  This  provision  has  in  some  cases  been 
made  by  means  of  a  trust  for  equal  division  among  all  the 
children  by  any  marriage  (as  in  Wells  v.  Price,  5  Ves.  398 ; 
Millet  V.  Bowse,  7  Ves.  419),  and  in  others  by  means  of  a 
power  to  appoint  to  each  child  of  the  second  marriage,  a  sum 
not  exceeding  the  share  of  each  child  of  the  first  marriage  (as 
in  Bathurst  v.  Murray,  8  Ves.  74,  in  which  Lord  Eldon  dis- 
approved of  a  settlement  by  way  of  absolute  trust  in  favour  of 
the  children  of  a  subsequent  marriage  ;  and  in  Birkett  v.  Hib- 
hert,  3  Myl.  &  Ke.  227).  In  Wifich  v.  James,  4  Ves.  386,  the 
Court  directed  the  insertion  of  a  power  enabling  the  wife  to 
settle  the  income  of  a  moiety  of  the  trust  ftind  upon  any  after- 
taken  husband  for  his  life.  In  Halsey  v.  Halsey,  9  Ves.  471, 
the  Lord  Chancellor  disapproved  the  proposal  on  the  ground 
that  the  wife  was  enabled  to  provide  for  a  second  husband  and 
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children  by  a  second  marris^  by  means  of  powers  over  her 
i*eal  estate,  which  she  conld  not  execate  during  infancy ;  bat 
it  does  not  appear  that  importance  has  in  general  be^  attached 
to  this  ground  of  objection ;  and  it  is  believed  that  in  modem 
practice  the  course  is  to  provide  for  the  issue  by  means  of  a 
power  rather  than  a  trust.  A  clause  giving  to  the  wife  a  power 
of  appointment  in  favour  of  a  future  husband  and  the  issue  of  a 
future  marriage  to  the  extent  of  a  proportion  of  the  trust  fund 
varying  with  the  number  of  the  children  of  the  intended  mar- 
riage, appears  to  be  adapted  to  the  requirements  of  an  ordinary 
ward's  settlement^  and  was  approved  in  a  case  within  the 
writer's  knowledge.  A  clause  of  this  frame,  as  well  as  other 
forms,  will  be  found  in  the  following  Precedents.  It  may  here 
be  observed,  that  some  of  the  cases  above  noticed  in  connection 
with  the  provision  for  an  after-taken  husband  and  children,  were 
cases  in  which  all  the  fortune  was  on  the  wife's  side,  and  in 
others  a  contempt  had  been  committed,  but  though  those  cir- 
cumstances may  strengthen  the  case  for  the  insertion  of  such  a 
provision,  the  principle  on  which  the  Court  acted  is  one  of  general 
application.  Other  points  on  the  frame  of  Inftints'  Settlements 
came  before  the  Court  in  Re  Williams^  6  Jur.  N.  S.  1064,  in  which 
the  Court  sanctioned  the  insertion  in  a  settlement  by  a  female 
infant  under  the  Act  of  a  clause  making  it  compulsory  on 
successive  owners  or  their  husbands  to  assume  the  name  and 
arms  of  the  ancestor  from  whom  the  estates  were  derived  (see 
supra,  p.  353,  note),  but  refused  to  sanction  the  insertion 
of  a  clause  pix)viding  that  no  person  professing  the  Roman 
Catholic  religion  should  take  any  interest  under  the  settlement 
(see  supra,  p.  350,  note  {a) ) ;  and  Rb  McCUniock,  10  Ir.  Ch.  Rep. 
469,  in  which  the  minor  was  tenant  in  tail  in  possession,  and 
it  was  considered  with  regard  to  a  settlement  under  the  Act, 
that  the  old  uses  must  remain  unaltered  till  the  marriage  ; 
that  the  settlement  ought  not  to  contain  any  limitation  to 
collaterals,  but  the  ultimate  limitation  should  be  to  the  minor 
and  his  heirs ;  and  that  there  ought  not  to  be  any  benefit 
conferred  on  the  guardian  of  the  minor  (in  that  case  the 
mother  for  whom  it  was  proposed  to  provide  an  annuity).  In 
Wright  v.  King^  18  Beav.  461,  the  terms  of  the  settlement  of 
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a  Bmall  fand  belonging  to  a  ward,  were,  to  save  expense 
embodied  in  the  order. 

The  mere  fiwt  of  marriage  with  a  female  ward  of  Court  with-  ^g^^  ^f  gon- 
out  the  consent  of  the  Court,  is  a  contempt  creating  a  juris-  tempt  by 

'  ^  J  marrying  ward 

diction  over  the  husband  which  is  capable  of  being  enforced  without  consent 
against  him  at  any  time  (and  not  merely  during  the  wife's 
minority),  and  which  cannot  be  removed  by  the  wife's  consent 
to  the  fiind  being  paid  to  him ;  and  which  enables  the  Court 
to  decline  during  the  joint  lives  of  the  husband  and  wife  to 
part  with  a  fund  in  its  own  custody  belonging  to  the  latter 
until  such  a  settlement  is  made  as  the  Court  may  think  proper 
{Martin  v.  Foster,  7  De  G.  M.  &  G.  98 ;  and  see  Gynn  v.  Oil- 
hardy  1  Drew.  &  Sm.  356,  in  which  Leeds  v.  Barnardiston,  4 
Sim.  588,  where  upon  the  application  of  the  husband  and  the 
consent  of  the  wife,  the  Court  made  an  order  for  transfer  to  the 
trustees  of  a  settlement  which  had  been  made  without  the  con- 
sent of  the  Court,  was  said  to  have  been  overruled) ;  and  also 
enables  the  Court  at  any  time  on  the  application  of  the  wife, 
and  with  due  attention  to  the  interests  of  the  issue  if  any,  to 
disregard  or  to  rectify  settlements  made  without  its  authority 
{Gave  V.  Cave^  15  Beav.  227  ;  Money  v.  Money,  8  Drew.  256). 
When  proposals  for  a  ward's  settlement  have  been  approved  by 
the  Court,  the  husband  cannot  get  rid  of  his  contract  with  the 
Court  by  the  postponement  of  the  marriage  until  after  the 
wife's  majority,  and  the  execution,  in  contemplation  of  the 
marriage,  of  settlements  at  variance  with  that  approved  by  the 
Court  {Hobson  v.  Ferraby,  2  Col.  412  ;  and  see  Cook  v.  Fryer, 
1  Hare,  498) ;  and  the  same  doctrine  appHes  when  proposals 
have  been  made,  but  afterwards  withdrawn  during  the  infancy 
of  the  ward,  and  the  marriage  takes  place  Ander  fresh  arrange- 
ments after  her  majority  {Money  v.  Money,  ubi  supra)  ;  and  it 
seems  that  proposals  to  a  ward  of  Court  during  her  minority, 
foUowed  by  a  marriage  after  she  attains  the  age  of  twenty-one, 
will  be  viewed  as  an  attempt  to  evade  the  jurisdiction,  and 
therefore  as  a  contempt  upon  which  the  jurisdiction  will  attach 
{Biddies  v.  Jacks&n,  26  Beav.  282,  on  app.  8  De  G.  &  J.  544). 
The  view  taken  in  the  modem  cases  as  to  the  want  of  effect  of 

the  wife's  consent  to  payment  out  of  Court,  appears  to  have 
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given  a  somewhat  enlarged  operation  to  the  jnrisdiction  as- 
sumed in  Lmg  r.  Long^  2  Sim.  <&  Stq.  119,  and  Ausim  t. 
Hala&y^  id.  123,  note,  to  exert  a  specially  protectire  power 
over  flmds  in  Court  belonging  to  a  ward  who  marries  after  h» 
majority,  but  without  a  settlement  approved  by  the  Court  (see 
the  reference  to  those  cases  in  Rb  Hoare^9  TrusU^  4  6iff.  258). 
As  to  the  extent  to  which  the  husband  in  contempt  is  bound 
by  his  own  proposals  for  a  settlement,  which,  owing  to  fortui- 
tous circumstances,  has  not  been  formally  perfected,  see  Hod- 
gens  t.  Hodgma^  4  CL  &  Fin.  323  ;  and  see  Re  Hoare^a  TruaUy 
4  Giff.  254,  where  the  draft  of  a  settlement  containing  a  cove- 
nant to  settle  the  wife's  after-acquired  property,  was  approved 
by  the  intended  husband,  but  never  executed,  and  a  post- 
nuptial settlement  in  different  terms,  which  was  afterwards 
executed,  was  varied  by  adding  a  covenant  as  to  after-acquired 
property.  Where  the  husband  had  been  discharged  from 
custody  on  his  undertaking  to  make  a  settlement,  the  Court 
would  not  permit  him  upon  the  wife's  consent  to  receive  her 
whole  portion,  namely,  a  rentcharge  for  life  {Staekpole  v.  Beau- 
marU^  3  Yes.  89).  In  some  cases,  however,  upon  the  marriage 
of  a  female  ward  shortly  after  attaining  twenty-one,  when  the 
fund  was  small,  and  it  was  not  desirable  to  incur  the  expense 
and  inconvenience  incident  to  its  being  kept  in  Court  as  a 
settled  fund,  it  has  been  ordered  to  be  paid  to  the  husband 
with  the  wife's  consent :  LonghoUom  v.  Fearee^  3  De  0.  &  J. 
545,  n.  (where  the  fimd  was  under  JC300) ;  WkUe  v.  ffarrick^ 
L.  E.,  4  Ch.  Ap.  345  (under  £200). 

It  was  said  by  Lord  Eldon  (in  Ball  v.  CofMa^  1  Yes.  &  Bea. 
299)  that  ''  the  moral  natures  of  marriages  with  wards  of  the 
Court  differ  as  much  as  light  and  darkness.  Some  are  veiy 
flagitious :  others  venial."  The  course  of  the  Court  as  to  the 
offending  party,  and  the  terms  of  settlement  to  which  it  will 
give  its  approbation,  depend  upon  the  circumstances.  In 
cases  in  which,  in  the  prosecution  of  the  affair,  the  husband  has 
committed  an  indictable  offence,  the  Court  will  direct  him  to 
be  indicted  {Priestley  v.  Lamh^  6  Yes.  421 ;  MUht  v.  Bowae^  7 
Yes.  419  ;  Pearce  v.  Omtef^ld,  16  Yes.  48  ;  Field  v.  Brown, 
17  Beav.  146).    In  a  case  of  flagrant  contempt  {Baeeley  v. 
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BaaeUyy  4  CL  &  Fin.  378,  note),  the  hasband  was  kept  in 
prison  for  some  years  nntil  the  wife  attained  twenty-one.  It 
seems,  howerer,  that  the  Court  does  not  act  «n  pc^nam ;  but 
that,  generally  speaking,  as  soon  as  the  validity  of  the  marriage 
has  been  ascertained,  and  the  husband  has  duly  executed  the 
settlement  and  paid  the  costs,  he  is  discharged  {Field  y.  Broum^ 
17  Beay.  146).  The  hnsband  has  in  some  cases  been  dis- 
charged  on  his  undertaking  to  make  a  settlement  {Stackpole  t. 
BMumant,  8  Yes.  89 ;  Winch  y.  James,  4  Tea.  386 ;  see  Baihursi 
y.  Murray,  8  Yes.  74,  in  which  the  Lord  Chancellor  refused 
to  discharge  the  husband  on  his  undertaking).  In  Saliss  y. 
Savignan,  6  Yes.  572,  the  parties  were  ordered  to  attend,  and 
the  report  states  that  the  Lord  Chancellor  expressed  some  dis- 
pleasure at  the  husband's  not  attending  upon  the  first  notice, 
but  obeerying  that  his  being  a  foreigner  might  be  some  excuse, 
would  not  commit  him,  but  ordered  him  to  attend  from  time 
to  time  when  required,  and  forthwith  to  lay  a  proposal  before 
the  Master.  When  the  contempt  is  unattended  by  any  aggra- 
yating  circumstances,  it  is  believed  that  the  modem  practice 
of  the  Court  is  not  to  put  in  force  the  power  of  committal,  but 
to  hold  it  over  the  party,  so  as  to»  compel  the  execution  of  a 
proper  settlement.  With  respect  to  the  terms  of  the  settle-  Tenns  of  settle- 
ment, where  there  has  been  no  moral  wrong,  it  does  not  appear  n^age  in 
that  they  will  be  influenced  by  the  circumstance  of  a  merely  «>ntempt. 
technical  contempt  having  been  committed.  (See  Richardson 
y.  Merrifisld,  4  De  G.  &  Sm.  161 ;  Martin  v.  FosUr,  7  De  Q. 
M.  <&  G.  98 ;  and  see  Bs  TweedaWs  SeMsment,  Johns.  109 ; 
and  Stevens  v.  Savage,  1  Yes.  Jan.  154,  in  which,  though  the 
power  of  committal  was  exercised,  the  settlement,  as  approved 
by  the  Master,  gave  the  husband  the  first  life  interest ;  and 
on  its  being  shown  that  a  sum  derived  from  the  wife's  aunt, 
and  which  made  nearly  half  her  personal  property,  was  settled  \\ 
upon  her  for  life  for  her  separate  use,  and  after  her  death  upon 
her  children,  the  report  was  approved).  In  most  of  the  cases 
the  husband  has  been  a  man  of  no  property,  who  married 
apparently  for  the  sake  of  the  fortune ;  and  the  Court  has 
generally  refused  to  give  him  any  interest  in  the  property  {Ball 
y.  Coutts,  1  Yes.  &  Bea.  303) ;  bat  where  he  is  of  eqnal  rank 
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and  fortune  with  the  wife,  and  makes  an  equivalent  proTision 
for  her  ont  of  his  own  property,  it  does  not  seem  that  the  same 
rule  would  be  enforced  {Id.)-;  and  where  the  husband  had  no 
property,  and  the  contempt  was  not  a  flagrant  one,  the  costs 
of  the  settlement  (including  the  husband's)  were  ordered  to  be 
paid  out  of  the  funds  {Anon.  4  Buss.  478) ;  and  even  in  a  very 
flagrant  case,  in  which  the  husband  had  been  convicted  of  a 
conspiracy,  he  was  allowed  to  receive  a  sum  of  £2000  out  of 
his  wife's  fortune,  in  order  to  pay  debts  which  he  alleged  he 
had  contracted  for  her  {Fearce  v.  OnUchfield,  16  Ves.  48  ;  see, 
however,  Chasaaing  v.  Parsonage^  5  Ves.  16).  In  Baihurst  v. 
Murray,  8  Yes.  74,  Lord  Eldon  gave  the  husband  an  annuity 
out  of  the  property  during  the  coverture,  observing  that  there 
could  not  be  much  expectation  of  happiness  where  the  hosband 
had  nothing,  and  the  wife  had  the  sole  control  over  the  pro- 
perty ;  but  this  course  is  rarely  taken,  see  per  Sir  Edtcard 
Sugden,  Lord  Chancellor  of  Ireland,  in  JRe  Anne  Walker,  Lloyd 
&  Goo.  Gas.  t.  Sugd.  325.  It  is  conceived  that  upon  an  ordi« 
nary  ward's  settlement,  and  d  fortiori,  when  a  contempt  has 
been  committed,  the  usual  course  is  to  give  the  first  life  in- 
terest in  the  entire  income  of  the  wife's  fortune  to  her  for  her 
separate  use  without  power  of  anticipation ;  and  that,  in  cases 
of  contempt,  the  degree  of  alleviation  or  aggravation  of  the 
particular  circumstances  will  be  principally  considered,  with 
regard  to  the  interest  of  the  husband  after  the  wife's  death, 
and  the  degree  in  which  his  concurrence  or  control  is  admitted 
or  excluded  as  to  the  exercise  of  the  powers  of  appointment 
and  other  powers  of  the  settlement  With  respect  to  the 
former  point,  Sir  E.  Sugden  (Lloyd  &  Goo.  Cas.  t  Sugd.  827 — 
328)  lays  it  down  that  "  When  there  is  a  contempt,  the  hus- 
band is  excluded  as  against  the  wife  altogether,  and  generally 
as  against  the  children  also ; "  and  in  Wade  v.  Hopkineon,  19 
Beav.  619  (and  see  Kent  v.  Burgess,  11  Sim.  361,  878),  Sir 
John  Bomilly,  M.  B.,  stated  it  to  be  the  almost  invariable 
modem  practice  of  the  Court  in  cases  of  contempt — and  which 
in  cases  of  open  contempt  of  Court  would  rarely,  if  ever,  be 
departed  from — to  cause  the  settlement  to  be  framed  in  such  a 
manner  as  to  exclude  from  it  altogether  all  marital  estate  aud 
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interest    An  ultimate  trust  in  default  of  children  for  the  wife  Practice  as  to 

ultimate  truRts 

if  she  survive  the  husband,  but  if  not  for  her  testamentary  jn  default  of 
appointees,  and  in  default  of  appointment  for  her  next  of  kin  children, 
according  to  the  statutes,  has  been  admitted  in  cases  of  very 
flagrant  contempt,  as  in  Millet  v.  Rowse,  7  Ves.  419 ;  and 
Bathvrst  v.  Murray,  8  Ves.  74,  in  both  of  which  cases  the  cir- 
cumstance that  the  wife  might  confer  a  benefit  on  the  husband 
by  will  should  he  behave  well,  seems  to  have  been  favourably 
viewed.    So,  also,  in  Birkstt  v.  Hibbert,  3  Myl.  &  Ke.  227, 
230,  it  was  directed  that  the  power  should  be  exercisable  by 
will  only,  so  that  she  might  not  be  induced  to  execute  any 
other  instrument  in  her  husband's  favour  ;  and  the  rule  of  the 
Court  was  laid  down  as  being  that  the  ward's  interest  was  to 
be  consulted  in  the  settlement,  and  that  alone,  unless  the  other 
and  subordinate  purpose  of  protection  against  the  husband 
could  be  accomplished  without  any  prejudice  to  the  ward ;  and 
that  when  her  interest  would  suffer,  the  punishment  of  the 
husband,  or  the  restraining  the  husband  from  reaping  any 
advantage,  was  not  to  be  regarded  in  settling  the  wife's  estate ; 
and  in  Kent  v.  Burgess,  11  Sim.  361,  878,  it  was  said  that  as 
the  wife  was  illegitimate,  no  ultimate  limitation  could  be  made 
which  would  have  the  eff^ect  of  preventing  the  husband  fVom 
taking  as  administrator  to  his  wife  ;  and  in  default  of  appoint- 
ment, the  property  must  be  limited  to  her  absolutely.    But  in 
Field  V.  Moore,  7  De  G.  M.  &  O.  691,  a  case  of  peculiar  aggra- 
vation, the  power  of  appointment  in  default  of  issue  contained 
in  the  settlement  approved  by  the  Court  (see  pp.  694 — 5),  was 
expressly  exclusive  of  the  husband.    It  may  here  be  noticed 
that  in  Millet  v.  Bowse,  ubi  supra,  it  was  directed  that  the 
fund  should  remain  in  Court  where  it  would  always  be  safe. 
As  to  the  mode  of  settlement,  with  reference  to  s.  23  of  the 
Marriage  Act,  4  Geo.  4,  c.  76  (extended  by  19  &  20  Vic. 
c.  119,  s.  19),  of  the  property  of  a  minor  who  has  been 
married  in  iraud  of  the  provisions  of  that  Act,  see  Att.-Gen. 
V.  Lucas,  2  Phil.  753 ;  Att.-Om.  v.  Clements,  L.  R.  12  Bq. 
32;  Att-Gen.  v.  Read,  id.  38;   Alt.- Gen.  v.  Ak&rs,  Weekly 
N.  1872,  45.    By  24  &  25  Vict.  c.  100,  s.  53,  a  person  guilty 
•of  the  criminal  abduction  of  a  woman  under  that  section, 
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is  made  inci^ble  of  taking  any  estate  or  interest  in  ber 
propertj ;  and  if  the  parties  have  been  married,  the  property 
is  to  be  settled  in  such  manner  as  the  Gonrt  of  Ghanoety 
shall,  upon  information  at  the  soit  of  the  Attorney-General, 
appoint 
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III. — As  TO  Articles  for  a  Sbttlejcent,  and  the  SBcrin- 

CATION  OF  Settlements. 

When  the  parties  are  not  in  a  sitnation  to  make  a  con- 
veyance  or  assignment  of  the  property  intended  to  be  settled, 
so  as  to  vest  it  in  the  trustees,  the  instrument  of  settlement 
usually  assumes  the  form  of  an  agreement  to  settle,  and  is 
termed  the ''  Articles  for  a  Settlement"    At  present,  with  the 
facilities  given  by  the  Infants*  Settlement  Act  (18  &  19  Vict 
c.  43,  see  supra,  p.  651),  there  can  rarely  be  any  sufficient 
reason  for  resorting  to  articles,  instead  of  at  onoe  executing  a 
settlement,  except  such  circumstances  of  pressure  as  would  pre- 
clude the  preparation  of  a  formal  instrument.    There  may, 
however,  be  cases  in  which  it  may  be  expedient  to  postpone  the 
settlement,  although  the  parties  have  time  for  deliberation  and 
for  resorting  to  proper  professional  assistance;  as  in  the  case 
of  an  estate  abroad  belonging  to  an  in&nt,  as  to  which  it  may 
be  thought  at  least  doubtful  whether  it  can  be  made  the  sub- 
ject  of  an  effectual  conveyance  under  the  Infants'  Settlement 
Act.     When  articles  are  framed  imder   circumstances  ad- 
I  mitting  of  proper  preparation,  the  form  of  an  actual  settlement 
I  should  as  far  as  possible  be  pursued,  an  agreement  to  convey  at 
^assign  being  substituted  for  the  actutJ  conveyance  or  assign- 
ment ;  and  the  uses,  trusts,  powers,  &c.,  should  be  set  out  at 
length  so  as  to  avoid  letting  in  the  principles  of  construction 
applicable  to  executory  trusts.    It  has  been  suggested,  that 
I  when  the  articles  are  formally  and  fully  expressed,  the  settle* 
I  ment  may  be  made  by  a  short  indorsement  on  the  articles  (2 
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Hayes,  0am.  5th  ed.,  68,  note).  Ab  to  the  right  of  a  party  td 
a  marriage  contract  who  has  not  performed  his  part  of  the 
contract  to  enforce  performance  against  the  other  party,  see 
Jesion  y.  Key,  L.  B.  6  Ch.  Ap.  610. 

The  principles  on  which  the  Conrt  acts  with  respect  to  the  Form  of  setile- 
form  of  settlements  purBoant  to  marriage  articles  are  eiamined  Z'^^^""' 
in  Peachey,  Settlements,  c.  iv.,  "Settlements  pnrsnant  to  ^^^^^ 
Marriage  Articles  and  Executory  Trusts  in  Wills;"  in  the 
notes  to  Lard  Olmarchy  r.  Bo8viUs,  1  Lead.  Cas.  Eq.,  drd  ed. 
1 ;  and  in  Lewin  on  Tmsts,  5th  ed.,  pp.  88  et  seq.  The  cases 
in  which,  upon  the  presumption  that  one  of  the  objects  of  the 
articles  is  to  provide  for  the  issue  of  the  marriage,  terms  which 
according  to  their  legal  interpretation  would  give  an  estate 
tail  to  the  parent,  have  been  constmed  as  requiring  a  strict 
settlement,  are  collected  in  1  Lead.  Cas.  Eq.,  pp.  21  et  seq.^ 
^'As  to  Executory  Trusts  under  Marriage  Articles."  With 
respect  to  the  powers  and  provisions  which  will  be  inserted 
in  a  settlement  made  in  pursuance  of  articles,  or  otherwise 
pursuant  to  an  executory  trust,  see  supra,  p.  72,  note  (b) 
(restraint  on  anticipation);  p.  142,  note  (t)  (proyinon  for 
children) ;  p.  172,  note  {e)  (provisions  for  maintenance,  edu- 
cation, and  advancement) ;  p.  194,  note  (frame  of  ultimate 
trust) ;  p.  248,  note  (d)  (power  to  appoint  new  trustees,  and 
see  Sampayo  v.  Oould,  12  Sim.  426) ;  p.  280,  note  (c)  (as  to 
limiting  estates  for  life  without  impeachment  of  waste); 
p.  329,  note  (limitations  in  strict  settlement ;  and  see,  as  to  the  r  /  ^ 
general  firame  of  a  strict  settlement,  Holmeadale  v.  West,  L.  R.  ^  ^ 
8  Eq.  474,  4  E.  <&  I.  Ap.  548 ;  Thompson  v.  Fisher,  L.  B.  10 
Eq.  207);  p.  471  (power  to  jointure  and  charge  portions); 
p.  516,  note  (ti)  (leasing  powers) ;  p.  553,  note  {z)  (power  to 
partition) ;  p.  584,  note  (power  of  sale  and  exchange).  See, 
also,  the  general  subject,  *'  As  to  what  powers  will  be  inserted 
in  settlements  directed  to  be  made  by  the  Court,"  treated  in 
1  Lead.  Cas.  Eq.,  pp.  ^b  et  seq. ;  Lewin,  pp.  101  et  seq.  As 
to  the  mode  of  executing  a  trust  '^  for  A,  B.  and  his  children," 
see  Be  BellaM  Trust,  L.  B.  12  Eq.  218-~for  T.  J.  daring 
his  life,  "with  remainder  for  the  benefit  of  his  issue  by  his 
intended  wife,  their  heirs  and  assigns  for  ever,"  see  PhUUps  v. 
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SETTLEMENTS. 

JameSy  8  De  6.  J.  &  S.  72  (supra^  p.  329,  note) — ^for  settling 
shares  of  testator's  daughters  in  personal  estate  on  themsdveB^. 
stiictlj,  see  Loch  y.  Bagley,  L.  B.  4  Eq.  122 ;  snpra,  p.  142, 
note  (t). 

When  a  settlement  made  after  marriage  {Legg  v.  Goldmre^ 
Cas.  t.  Talb.  20,  1  Lead.  Cas.  Eq.,  drd  ed.,  17),  or  a  settlement 
made  before  marriage,  and  expressly  mentioned  to  be  made  in 
parsoance  of  marriage  articles  {West  y.  Erriaseyy  2  P.  Wms. 
349, 1  Bro.  P,  0.  Toml.  225,  see  per  Lord  Talbot  in  Legg  y. 
Goldwtre^  nbi  supra),  is  at  yariance  with  the  articles,  the  settle- 
ment will  be  rectified ;  (but  see  Mignan  y.  Parry,  31  Beay.  211, 
where  the  articles  were  recited  in  the  settlement,  but  were  not 
produced,  and  the  Court  not  being  satisfied  of  the  correctness 
of  the  recital,  held  that  a  yariance  between  it  and  the  settle- 
ment was  not  a  sufficient  ground  for  rectifying  the  latter).  On 
the  other  hand,  where  both  articles  and  settlement  are  preyions 
to  the  marriage,  at  a  time  when  all  parties  are  at  liberty,  the 
settlement  differing  from  the  articles  (and  not  purporting  to  be 
in  pursuance  thereof)  will  be  taken  as  a  new  agreement  be- 
tween them,  and  shall  control  the  articles  (see  per  Lord  TaXbot  in 
Legg  y.  Ooldwire^  ubi  supra,  and  see  The  Marquis  </  Breadal- 
lane  y.  The  Marquis  of  ChandoSy  2  MyL  and  Or.  711,  739 — 
740),  unless  it  can  be  shown  that  the  settlement  (though  not . 
i-eferring  to  the  articles)  was  intended  to  be  in  conformity  with 
them,  and  there  is  clear  and  satisfactory  eyidence  that  the 
discrepancy  has  arisen  from  a  mistake,  in  which  case  the  Court 
will  reform  the  settlement,  and  make  it  conformable  to  the 
real  intention  of  the  parties  {Bold  y.  fftUchinson,  5  De  O.  M. 
&  G.  558,  568) ;  but  where  an  antenuptial  settlement  alleged 
by  the  husband  to  be  at  yariance  with  the  agreement  was 
executed  by  him  under  protest,  and  reserying  his  right  to  set  it 
aside,  it  was  held  that  it  could  not  be  rectified  (Eaton  y. 
Bennett,  34  Beay.  196).  The  jurisdiction  to  rectify  mistakes 
in  marriage  settlements  is  by  no  means  confined  to  the  case  of 
there  being  articles  recording  the  true  contract  of  the  parties; 
but  as  to  this,  as  well  as  other  descriptions  of  deeds,  an  exten- 
sive jurisdiction  for  this  purpose  is  exercised  by  the  Court  of 
Chancery.    Thus  where  the  essential  element  of  cx>mmon  or 
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mntnal  error  is  shown  to  exist,  the  settlement  has,  in  con- 
formity with  what  has  been  proyed  to  be  the  tme  intention  of 
the  parties,  been  rectified  by  relieving  irom  its  operation  lands 
which  had  been  included  in  error  {The  Marquis  of  Exeter  r. 
The  Marchioness  of  Exeter,  3  -Myl.  &  Cr.  321 ;  and  see  Hamil 
V.  WMte,  3  Jo.  &  Lat.  695) ;  by  varying  the  amount  secured  by 
covenant  {Young  y.  Young,  cited  in  Eogefrs  v.  Earl,  1  Dick. 
294,  and  in  Bold  v.  Hutchinson,  5  De  G.  M.  &  6.  568 ;  Pearce 
V.  Verhehe,  9  Beav.  333) ;  by  making  shares  vest  at  21  instead 
of  25  (see  Re  Morsels  Settlement,  21  Beav.  174) ;  by  inserting 
(after  the  event  had  happened)  an  absolute  trust  for  the  wife 
in  the  event  of  there  being  no  issue,  and  of  her  surviving  the 
husband  {Wolterbeek  v.  Barrow,  23  Beav.  423)  ;  by  inserting 
a  hotchpot  clause  ( Wilkinson  v.  Nelson,  7  Jur.  N.  S.  480) ;  by 
relieving  the  wife  from  a  restraint  on  anticipation  {Torre  v. 
Torre,  1  Sm.  &  Gif.  518);  by  substituting  provisions  for  the 
wife's  issue  by  any  marriage  in  the  place  of  those  for  her  issue 
by  the  intended  marriage  {Naylor  v..  Wright,  8  Jur.  N.  S. 
1090) ;  by  striking  out  from  a  mortgage  by  a  tenant  in  tail,  a 
resettlement  of  the  equity  of  redemption  {Meadows  y.  Meadows^ 
16  Beav.  401) ;  and  by  modifying  the  terms  of  a  power  of  sale 
and  exchange  {Mahnesbury  v.  Malmeshiry,  31  Beav.  407; 
•  see  the  same  case,  as  to  the  retrospective  operation  of  the 
rectification,  where  there  have  been  sales  and  exchanges  under 
the  power).  But  there  must  be  clear  evidence  of  want  of 
conformity  .with  the  intention  of  the  parties  (see  Elwes  v. 
Elwes,  2  Giff.  545,  3  De  G.  F.  &  J.  667) ;  and  of  what 
the  real  intention  was  (see  Bradford  v.  Bomney,  30  Beav. 
481).  In  Alexander  v.  Orosbie,  Llo.  &  Goo.  temp.  Sugd.  150, 
Lord  Si  Leonards  observed  that  in  all  the  cases  perhaps 
in  which  the  Court  has  reformed  a  settlement,  there  has 
been  something  beyond  the  parol  evidence;  such,  for  in- 
stance, as  the  instructions  for  preparing  the  conveyance,  or  a 
note  by  the  attorney,  and  the  mistake  properly  accounted  for ; 
but  his  lordship  added  that  he  thought  the  Court  would  act 
.where  the  mistake  is  clearly  established  by  parol  evidence, 
even  though  there  is  nothing  in  writing  to  which  the  parol  Bectification  on 
evidence  may  attach ;  and  in  Lackersteen  v.  Lackersteen  (6  ^^^^  evideaod. 
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Jar.  N.  S.  1111,  30  L.  J.  Oh.  5;  and  see  per  Sir  John 
Bomilly^  M.  £.,  in  Bradford  t.  Bomneyy  30  Bear.  438)  the 
Yioe-Ghancellor  Wood  permitted  a  settlement  to  be  rectified 
upon  parol  eyidence  of  the  instructions  haying  been  departed 
from,  and  of  no  written  instractions  haying  been  giyen.  That 
a  mistake  on  one  side  only  is  not  a  ground  for  rectification 
has  been  held  in  numerous  cases.  See  Sells  y.  SeUs,  1  Drew. 
&  Sm.  42 ;  Thompson  y.  WMtmorSy  1  Johns.  &  Hem.  268  (an 
authority  also  in  fayour  of  the  interference  of  the  Court  to 
rectify  an  error  at  the  suit  of  a  yolunteer) ;  and  see  also  'Books 
y.  Lord  KsnsingUm^  2  Eay  &  J.  753,  in  which  the  nature  of 
this  jurisdiction  was  much  considered ;  Fowler  y.  Fowler^  4 
De  G.  &  J.  250,  on  app.  from  Kindershy,  Y.-O.;  and  see  the 
statement  of  the  doctrine  by  that  learned  judge,  id.  pp.  260 — 
261,  and  per  Sir  John  Bomilly,  M.  R.,  in  Bentlsy  y.  Mackay^ 
31  Beay.  151.  See,  howeyer,  the  doubt  suggested  by  Tvmsr^ 
L.  J.,  on  appeal  in  the  last-mentioned  case  (4  De  G.  F.  &  J. 
287)  as  to  the  uniyersality  of  the  doctrine,  that  in  order  to 
induce  the  Court  to  rectify  an  instrument  upon  the  ground  of 
mistake,  the  mistake  must  be  the  concurrent  mistake  of  all 
the  parties.  In  Harris  y.  FeppsrsU,  L.  R.  5  £q.  1,  a  deed  was 
rectified  conveying  more  than  the  plaintifp  intended,  though 
no  common  mistake  was  shown.  The  defendant  was  giyen 
the  option  of  annulling  the  purchase ;  and  the  ground  of  the 
decision  apparently  was,  that  the  Court  had  power  to  restore 
the  parties  to  their  original  situation.  As  to  the  mode  in 
which  effect  will  be  giyen  to  a  decree  rectifying  a  settlement, 
see  Stock  y.  Vininy,  25  Beay.  235;  TebbiU  y.  TebbiU,  1 
De  G.  &  Sm.  506,  510.  That  the  Court  has  no  jurisdiction 
to  rectify  on  petition,  see  Be  Malsi,  30  Beav.  407. 

The  jurisdiction  to  rectify  is  not  confined  to  cases  of  con- 
tract, as  is  exemplified  in  the  aboye-mentioned  case  of  Lacker-' 
steen  y.  LackersUeny  where  a  yoluntary  settlement  was  reformed 
at  the  instance  of  the  settlor;  and  it  has  been  applied  to  uni- 
lateral instruments,  such  as  a  deed-poll  of  appointment,  shown 
to  haye  been  executed  under  a  misapprehension  {Wrighi  y. 
Ooff,  22  Beay.  207) ;  or  more  extensiye  than  was  intended  or 
than  the  instructions  warranted  {Walker  y.  Armstrong^  8  De 
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G.  M.  &  G.  531 ;  Daniel  v.  Arkwright,  2  Hem.  &  Mil.  95). 
In  Walker  y.  Armstrong^  it  was  held  that  a  deed  may  be 
reformed  in  order  to  clear  a  title,  where  its  operation  as  it 
stands  is  donbtfiiL  Bnt  the  Gonrt  will  not  interfere  to  reform 
a  voluntary  settlement  as  against  the  settlor,  as  this  wonld 
amount  to  compelling  specific  performance  of  a  voluntary 
contract  to  create  a  tnist  Thus  in  lA&ter  v.  Hodgeony  L.  B. 
4  Eq.  30,  a  voluntary  settlement  being  at  variance  with  the 
settlor's  intention  previously  declared  by  parol,  the  Goort 
declined  to  reform  the  deed  at  the  instance  of  the  defendants 
claiming  under  it,  but  ordered  it  to  be  delivered  up  to  the 
settlor  to  be  cancelled,  and  the  money  paid  by  him  under  it  to 
be  repaid;  and  see  Philiipson  v.  Kerry^  32  Beav.  628  (affd.  on 
appeal,  see  id.  p.  638,  note),  where  it  was  said  (p.  637)  that 
such  a  deed  must  be  wholly  good  or  wholly  bad,  and  cannot 
be  modified  unless  the  donor  consent  That  in  such  cases  the 
deed  should  not  be  allowed  a  binding  effect  bey<md  what  was 
in  the  mind  and  intention  of  the  party  executing  it,  appears  to 
be  within  the  principles  upon  which  the  Gourt  acts  for  the 
purpose  of  protection  against  mistake;  but  in  instruments 
founded  upon  mere  intention,  as  distinguished  from  contract, 
there  would  be  a  difficulty  in  varying  the  effect  of  the  instru- 
ment by  the  addition  of  any  positive  terms.  Beference  may 
here  be  made  to  cases  in  which  the  Gourt  has  wholly,  or  so 
far  as  to  admit  of  a  revocation,  or  a  new  disposition  overriding 
the  former,  cancelled  or  varied  deeds  which,  as  it  was  con- 
sidered, ought  under  the  drcumstances  to  have  been  framed  so 
as  to  reserve  a  power  of  revocation  or  a  paramount  power  of 
appointment  {Nann»y  v.  Williams^  22  Beav.  452 ;  Forehaw  v. 
WeUbih  7  Jur.  N.  S.  299 ;  G(mtt8  v.  Acworth,  L.  R.  8  Eq.  558  ; 
WoUasion  v.  Tribe,  L.  R.  9  Eq.  44 ;  EveriU  v.  SverM,  L.  B. 
10  Eq.  405  (cases  of  voluntary  settlements);  and  Barbidge  v. 
Wogan,  5  Hare,  258 ;  Corley  v.  Lord  Stafford,  1  De  G.  &  J. 
238  (cases  of  marriage  settlements,  but  in  which  fraud  was  an 
element) ;  but  see  Tokor  v.  Taker,  31  Beav.  629,  3  De  G.  J.  & 
S.  487.) 
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The  snbject  of  the  consideration  for  settlements,  and  of 
Yolontarj  settlements,  wonld  of  itself  famish  matter  for  a 
treatise,  and  a  mere  outline  of  some  of  the  more  important 
distinctions  connected  with  this  snbject  is  all  that  can  be 
attempted  in  this  place. 

Marriage  is  often  referred  to  as  the  highest  or  most  Talnabk 
of  considerations  (for  example,  by  Lord  Chancellor  GampbeU  in 
Fretser  t.  Thompson^  4  De  O.  &  J.  661),  and  settlements  made 
in  contemplation  of  marriage  are  favoured  accordingly.  If, 
indeed,  there  is  eyidence  of  an  intent  to  defeat  and  delay 
creditors,  and  to  make  the  celebration  of  a  marriage  a  part  of 
a  scheme  to  protect  property  against  the  rights  of  creditors, 
the  consideration  of  marriage  cannot  support  such  a  settle- 
ment :  per  Siuarty  V.-C,  in  Colombine  t.  PenhaUy  1  Sm.  & 
Giff.  228,  256  (refferred  to  1  Giff.  64),  in  which  the  settlor, 
hankruptcylawg.  \^\^^  j^  insolvent  circumstances,  had  married  his  mistress, 

and  previously  to  the  marriage  settled  his  whole  property  upon 
her  and  his  child  by  her,  and  the  settlement  was  held  void 
against  his  assignees  in  bankruptcy  independently  of  the 
bankrupt  laws,  and  it  was  also  held  that  the  settlement  was 
itself  an  act  of  bankruptcy  (see  supra,  p.  220);  and  see 
Bulmer  v.  Hunter,  L.  B.  8  Eq.  46,  a  similar  case ;  and  a 
-fraudulent  conveyance  by  way  of  marrit^  settlement  amount- 
ing to  an  act  of  bankruptcy,  might,  it  seems,  be  invalidated 
against  the  creditors,  though  the  wife  were  not  affected  with 
notice  (see  1  Sm.  &  Gif.  257) ;  and  a  marriage  settlement  made 
after  an  act  of  bankruptcy,  of  which  the  wife  had  contem- 
poraneous knowledge,  was  set  aside  on  this  ground,  at  the  suit 
of  the  assignees,  the  case  not  being  within  the  protection  of 
the  Bankruptcy  Act,  1849,  s.  188  {Fras&r  v.  Thonyjson,  4  De 
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6.  &  J.  659,  rerersing  the  decision  of  V,«-C.  Sivart,  reported  1 
Gif.  49 ;  Bee  now  the  Bankruptcy  Act,  1869,  82  &  83  Vict. 
c.  71,  BS.  94,  95,  containing  protectiye  proyisions  similar  to 
those  of  s.  183  of  the  Act  of  1849).  Where  the  husband  (a 
trader  in  insolvent  circumstances)  covenanted  for  payment  of 
what  was  considered  a  reasonable  sum,  and  the  provisions  of  the 
settlement  were  of  the  usual  description,  and  no  fraud  or  notice 
was  brought  home  to  the  wife,  the  settlement  was  supported, 
and  the  trustees  were  admitted  to  prove  under  the  husband's 
bankruptcy  {Ex  parte  McBumie^  1  De  O.  M.  &  G.  441);  but 
where  the  husband  is  in  trade,  such  a  covenant  may  now  be 
affected  by  the  Bankruptcy  Act,  1869  (82  &  33  Yict.  a  71, 
8.  91,  already  referred  to  supra,  pp.  141,  220),  which  invali- 
dates as  against  creditors  a  contract  by  a  trader  on  marriage 
for  the  settlement  of  money  or  property  in  which  he  has  not 
an  actual  interest  at  the  time  of  the  settlement,  if  the  settlor 
become  bankrupt  while  such  contract  remains  unperformed. 
When  the  stricter  rules  imposed  by  the  bankrupt  laws  do  not 
apply,  it  seems  probable  that  hardly  anything  short  of  the 
extreme  case  in  which  the  marriage  itself  is  affected  by  fraud, 
would  be  sufficient  for  setting  aside  the  settlement  (see  Gam^ 
pion  V.  Cotian,  17  Ves.  272 ;  Hardy  v.  Orem,  12  Beav.  182, 
both  strong  cases  in  which  the  settlement  was  supported) ; 
and  it  may  be  thought  that,  apart  from  the  policy  of  the 
bankrupt  laws,  the  wife  will  be  viewed  as  having  a  right  to 
stipulate  for  the  protection  afforded  by  a  settlement,  though 
the  husband  be,  to  her  knowledge,  in  insolvent  circumstances. 
A  settlement  on  marriage  of  real  estate  derived  under  a  will, 
or  by  descent,  is  effectual  as  against  the  creditors  of  the  devisor 
or  ancestor  {Spaehman  v.  Tirnbrell,  8  Sim.  253) ;  and  the  same 
holds  good  as  to  leaseholds  or  other  personal  estate  bequeathed 
to  the  settlor  if  the  bequest  has  been  assented  to  {Spachman  v. 
Timbrell^  8  Sim.  260 ;  DiUcM  v.  Broadmead,  7  Jur.  N.  S.  56, 
80  L.  J.  Oh.  268).  As  to  the  effect  of  the  invalidity  of  the 
marriage  on  the  settlement,  see  the  references,  supra,  p.  11, 
note ;  and  as  to  setting  aside  settlements  in  case  of  divorce,  see 
supra,  pp.  80,  81,  note.  A  marriage  settlement,  like  any  other 
contract,  may  be  set  aside  on  the  ground  of  fraud  as  between 
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the  parties  to  it ;  but  non-disclosure  of  antenuptial  incontinence 
on  the  part  of  the  wife  is  not  sach  a  fraud  upon  the  husband 
as  to  entitle  him  to  set  aside  the  settlement,  Evans  t.  earring^ 
foil,  2  De  G.  F.  &  J.  481. 

Every  proyision  with  regard  to  the  husband  and  wife  falls 
directly  within  the  consideration  of  the  marriage ;  and  the  wife 
is  interested  in  the  provision  for  the  husband  as  well  as  that 
for  hersd^  as  the  marriage  is  consented  to  in  consideration, 
not  only  of  her  interest  in  the  event  of  survivorship,  but  of  his 
income,  and  the  provision  he  is  thereby  enabled  to  make  for 
her  and  her  children  during  his  life  {Nairn  v.  Frowsa^  6  Yes. 
752,  758) ;  and  the  husband  is  in  like  manner  interested  in 
the  provision  made  for  the  wife  {DUkes  v.  Broadmead,  ubi 
sap.):  and  the  issue  of  the  marriage  are  also  within  the  inmie- 
diate  scope  of  the  consideration :  but  the  marriage  considera- 
tion does  not  of  itself  extend  to  collaterals ;  though  upon  a 
marriage  a  settlor  may  contract  for  interests  in  flGtvonr  of 
collaterals,  or  even  of  strangers,  so  as  to  bring  them  within  the 
consideration  (Sugd.  Prop.  Ho.  Lords,  153,  and  see  Sugd.  Y. 
&  P.,  14th  ed.,  716).  A  settlement  by  a  widow,  on  her  second 
marriage,  of  real  and  leasehold  estate  in  &vour  of  her  issue, 
has  been  upheld,  as  regards  the  interests  of  the  issue,  as  being 

/  mamage ;  gj^  valuable  consideration  {Newstead  v.  Searbs,  1  Atk.  265 ; 

Z^^'^'^'^'^*^'^''**^ and  see  per  Sir  John  BamUly,  M.  R.y  in  Chapman  t.  Bradky, 
/iP^^.  ( ^S   ,4^72     83  Beav.  65;  but  it  seems  doubtful  whether  this  exception 

would  extend  to  a  settlement  by  the  husband  on  his  issue  by  a 
fomer  wife :  see  Dart,  Y.  &  P.,  4th  ed.,  820) ;  and  it  seems 
clear  that  a  limitation  in  fevour  of  the  issue  of  the  settlor  by 
a  fdture  wife  is  voluntary  (see  Wollastan  v.  TfibSy  L.  B.  d  £q. 
44,  where  there  was  a  trust  for  the  children  of  the  wife  by  a 
future  marriage,  and  the  settlem^at  was  set  aside,  although 
she  had  survived  the  husband,  and  was  still  living,  but  had 
not  remarried) ;  but  such  a  limitation  was  upheld  as  valid  when 
interposed  between  two  limitations  to  different  classes  of  issue 
of  the  intended  marriage,  that  construction  being  neceesaiy  to 
support  the  ulterior  remainder  to  the  issue  of  the  intended 
marriage  {Clayton  v.  Lord  Willony  3  Mad.  302,  note,  6  Han. 
&  Sel.    67,  note;   see  Sugd.  Y.   &  P.,  14th  ed.,  pp.  716, 


Limitationa  in 
favx)ur  of  -wife's 
issue  by  fonmer 
marriagQ 


in  faroar  of 
settlor's  issue 
by  future  mar- 
ria^; 
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717,  and  note  (I)  thereto).  In  CJaarke  r.  Wright  (reported  in 
Cam.  Scacc  6  H.  &  N.  849:  and  in  the  Excheqner,  nom.  in  favour  of 
Dtckensanr.  Wright^  5  H.  &  N.  401  ;  see  the  remarks  of  Lord  St,  mate  child. 
Leonards  on  this  case,  Y.  &  P.  p.  717),  the  question  was  whether 
the  settlement  npon  marriage  of  the  wife's  real  estate  on  her 
illegitimate  child  was  void  as  against  a  purchaser  for  want  of  a 
valuable  consideration;  and  it  was  held  in  the  Excheqner 
Chamber,  affirming  the  decision  of  the  Court  below,  that  the 
limitation  to  the  illegitimate  child  was  ralid.  The  Court  of 
Error,  howerer,  were  not  unanimous,  as  Mr.  Justice  Williams 
dissented,  and  of  the  Judges  who  concurred,  the  Chief  Justice 
Cockbum  founded  his  judgment  on  the  analogy  of  Newetead  v. 
iSsarleSy  ubi  supra,  which  was  treated  as  establishing  an  excep- 
tion in  farour  of  the  settlor^s  issue  by  a  former  marriage,  the 
principle  of  which  extended  to  illegitimate  issue,  while  Mr- 
Justice  Blackburn  resorted  to  the  inference  of  the  limitation 
to  the  illegitimate  child  baring  formed  part  of  the  marriage 
contract,  and  so  being  brought  within  the  consideration.  In 
favour  of  this  view  a  passage  was  cited  with  approbation,  from 
Mr.  Dart's  Vendors  and  Purchasers  (Srd  ed.  578 — 9,  4th  ed» 
817;  but  see  the  remarks  on  Clarke  t.  Wright,  id.,  p.  819),  in 
which  the  following  distinctions  are  suggested : — *'  That  where 
the  limitations  over  are  in  fayour  of  the  collateral  relations  or 
connections,  not  of  the  settlor  but  of  the  other  contracting 
party  (whether  wife  or  husband),  the  settlement  itself  may  be 
considered  primft  facie  evidence  of  such  other  party  having 
stipulated  for  their  insertion.  So,  where,  on  a  settlement  of 
the  intended  wife's  estate,  the  limitations  over  are  in  favour  of 
her  own  collateral  relations,  in  derogation  from  the  husband's 
marital  right  by  survivorship  (in  case  of  personalty),  or  as 
tenant  by  the  curtesy  (in  case  of  realty).  Where  in  any  case, 
other  than  that  last  referred  to,  the  limitations  over  are  in 
&vour  of  the  collateral  relations  or  connections  of  the  settlor, 
such  presumption  cannot  so  readily  arise ;  but  it  might  be 
proved  that  the  other  party  stipulated  for  their  insertion.  If 
such  a  stipulation  cannot  be  presumed  or  proved,  the  limita- 
tions must,  it  is  conceived,  be  considered  voluntary,  and  void 
as  against  a  subsequent  bon&  fide   purchaser."    These    dis- 
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tinctiong  appear  to  be  reasonable  in  themselyes,  and  not  incon- 
sistent with  the  reported  cases.      Limitations  in  favonr  of 
collateral  relations  of  the  settlor  haye  been  treated  as  Tolnn- 
tary,  and  therefore  void  as  against  pnrchasers,  in  Johman  t. 
Legardy  8  Madd.  283,  6  Man.  &  Sel.  60,  in  which  the  limita- 
tions were  to  the  brothers  of  the  husband,  who  was  the  settlor, 
and  their  issue ;  as  to  which  it  is  to  be  observed  that  as  the 
wife  was  provided  with  a  jointure,  the  husband  could  not,  on 
Mr.  Dart's  principles,  be  assumed  to  have  stipulated  with  her 
for  the  benefit  of  his  brothers,  and  that  the  limitations  certified 
to  be  void  were  those  subsequent  to  the  limitations  to  the  issue 
of  the  settlor  by  a  future  wife;  Coiterell  v.  Homer,  13  Sim. 
506,  in  which  the  wife  was  the  settlor,  and  the  limitations, 
which  were  in  favour  of  the  brothers  and  sisters  of  the  wife, 
were  preceded  by  a  life  estate  to  the  husband ;  and  Siackpoole  v. 
StackpooUy  4  Dru.  &  War,  320,  2  Con.  &  Law.  489,  where  the 
estates  consisted  of  leaseholds  for  lives  renewable  belonging  to 
the  husband,  and  were  limited  in  remainder  to  the  husband's 
brothers  and  their  issue ;  and  in  Smith  v.  CherrUl,  L.  B.  4  Eq. 
390,  where  the  trusts  were,  on  failure  of  issue,  for  collateral  rela- 
tions of  the  wife  (who  was  the  settlor),  including  a  niece  whom 
she  had  adopted  as  her  daughter,  the  deed  was  set  aside  as 
against  creditors.   In  Siackpoole  v.  Siackpoole  the  rule  is  reported 
(2  Con.  &  Law.  502)  to  have  been  thus  concisely  stated  by  Sir 
Edward  Sugden,  Lord  Chancellor  of  Ireland : — "  PrimA  facie 
remainders  to  collaterals  are  not  within  the  consideration ;  the 
father  may  of  course  join  and  make  a  bargain  for  them.    As  a 
general  rule  they  are  voluntary,  unless  there  be  some  limita- 
tions subsequent  to  them  within  the  consideration,  which  must 
be  supported,  or  unless  a  valuable  consideration  be  given." 
See,  also,  Sutton  v.  Chetwyndj  3  Mer.  249,  Sugd.  Prop.  Ho. 
Lords,  153 ;  Kekeudch  v.  Maiming^  1  De  6.  M.  &  6. 176,  202, 
203 ;  Wollaston  v.  TribSy  L.  R.  9  Eq.  44. 

Limitations  in  marriage  settlements  which,  were  the  hus- 
band and  wife  alone  concerned,  might  be  regarded  as  voluntary, 
may  be  supported  on  the  ground  of  the  settlement  having  re- 
quired and  received  the  concurrence  of  third  persons.  The 
common  case  of  a  marriage  settlement  in  which  the  &ther  of 
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the  husband  joins,  and  the  settlement  is  carried  on,  in  default 
of  issue  of  the  husband,  in  favour  of  his  younger  brothers  and 
their  issue,  is  alluded  to  bj  Sir  Edward  Sugden  in  the  above 
citation  from  Stachpoole  v.  StackpooU;  and  in  Clarice  t.  Wright, 
(ubi  supra,  see  6  H.  <fe  N.  872),  Chief  Justice  Cockbum  ob- 
served that  **  The  case  of  a  father,  tenant  for  life,  who  joins 
his  son,  the  remainderman  in  tail,  in  a  settlement  on  the 
marriage  of  the  son,  stands  on  an  entirely  different  footing 
[from  that  of  a  settlor  himself  inserting  in  the  marriage  settle- 
ment a  limitation  in  favour  of  collaterals],  and  is  open  to  very 
different  considerations.  There  the  co-operation  of  the  tenant 
for  life  being  necessary  to  the  re-settlement  of  the  estate,  he 
has  a  right  to  stipulate  for  what  terms  he  pleases  as  the  price 
of  his  concurrence,  among  others,  that  of  a  provision  for  his 
other  children  and  their  issue,  or  the  like."  On  grounds 
of  this  description,  limitations  in  a  marriage  settlement  in 
favour  of  collaterals  were  supported  in  Jenkins  v.  Keymis,  1 
Lev.  160,  237 ;  Osgood  v.  Stode,  2  P,  Wms.  246,  256 ;  Roe 
V.  MittoHy  2  Wils.  356  ;  see,  also,  per  Lord  Eldon  in  Fulver* 
toft  V.  Pulverio/tf  18  Ves.  92  ;  and  see  Heap  v.  Tonge,  9  Hare, 
104,  in  which  Vice-Chancellor  Turner  said :  "  The  cases  of 
limitations  to  collaterals  in  marriage  settlements  proceed  upon 
the  ground  that  the  wife  cannot  be  considered  to  stipulate 
on  the  part  of  the  relations  of  the  husband,  and  there  is  no 
one,  therefore,  who  purchases  anything  for  the  benefit  of  those 
relations.  If  there  be  any  person  purchasing  on  behalf  of  the 
collaterals,  the  limitations  are  supported."  Hence  a  marriage 
settlement,  which  is  also  a  family  settlement,  containing  re- 
mainders to  collaterals  as  well  as  limitations  to  the  issue  of  the 
marriage,  must  be  differently  viewed  as  regards  the  considera- 
tion supporting  those  remainders,  according  as  the  settlement 
is  the  mere  act  of  the  husband  and  wife,  or  depends  for  its 
operation  on  a  third  person,  as,  for  instance,  the  father  of  the 
settlor.  So,  too,  family  settlements  between  father  and  son.  Valuable  con- 
not  connected  with  the  consideration  of  marriage  (as  to  which  IJitSemonto**^'^ 
see  supra,  p.  276,  note  {b) )  will  be  supported  throughout  by  a  unoonnected 
valuable  consideration  arising  from  the  contract  between  the 
parties  (see  Myddleton  v.  Lord  Kmyon^  2  Yes.  Jun.  391,  410) ; 
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though  it  BeemB  that  there  may  be  circmnstanoes  rmder  which 
some  at  least  of  the  limitations  in  the  re-settlement  will  not  be 
protected  npon  this  principle  (see  Doe  v.  Rolfe^  8  Ad.  &  EL  650; 
TarUUm  y.  lAddell,  17  Q.  B.  390,  4  De  6.  &  Sm.  538).  And 
in  nnmerons  other  instances  postnuptial  and  other  settlements, 
neither  supported  bj  the  consideration  of  marriage,  nor  coming 
within  the  particular  principles  applicable  to  re-settlements  by 
father  and  son,  hare  been  npheld  as  being  founded  on  a 
valuable  consideration  rendering  the  person  from  whom  it 
moves  a  purchaser  for  those  taking  under  the  limitations  of 
the  settlement.  Such,  for  example,  was  the  case  in  Ford  y. 
J^vartj  15  Beav.  493,  in  which  the  settlement  was  stipulated 
for  by  a  person  consenting  to  borrow  money  for  the  accommo- 
dation of  the  settlor;  Holmes  y.  Penney^  3  Kay  &  J.  90,  in 
which  the  consideration  for  the  settlement  was  the  payment  of 
the  settlor's  debts ;  Thompson  y.  Wehsiery  4  Drew.  628,  on  app. 
4  De  G.  &  J.  600,  in  D.  P.  7  Jnr.  N.  S.  531,  in  which  the  con- 
sideration  was  a  loan  to  the  settlor ;  Bmtlty  y.  Mackay^  81 
Beav.  143,  in  which  there  was  a  mutual  agreement  by  two 
persons  to  make  a  proyision  for  a  third ;  Hewison  y.  Negus^ 
16  Beav.  594,  in  which  a  prospective  settlement  by  husband 
and  wife  was  held  to  rest  on  a  valuable  consideration  in  re- 
spect of  the  modification  of  the  interests  of  the  husband 
and  wife ;  Atkinson  v.  Smithy  3  De  G.  &  J.  186 ;  and 
Acraman  v.  Corheit,  1  Johns.  &  Hem.  410,  in  which  the 
settlement  was  protected  by  having  been  made  in  exer- 
cise of  a  power  of  joint  appointment  by  the  husband  and 
wife.  See,  also,  as  to  what  is  a  sufficient  consideration 
to  support  a  settlement,  Wakefield  v.  Gibbonj  1  Gif.  401; 
Pott  V.  Todhunter,  2  Coll.  76 ;  Townend  v.  Toker,  L.  R.  1  Ch. 
Ap.  446,  in  which  a  covenant  by  a  person  interested  under  a 
settlement  of  an  equity  of  redemption  to  indemnify  the  settlor 
against  the  charges  on  the  property,  was  held  sufficient  to  sup- 
port it  as  made  for  value ;  Bay  spools  v.  Collins^  L.  B.  6  Gh.  Ap. 
228 ;  Dart,  4th  ed.,  813 — 815.  A  deed  apparently  voluntary 
may  be  supported  by  collateral  evidence  showing  a  contract  for 
value,  Oully  v.  Bishop  of  Exeter^  2  Moo.  &  P.  266 ;  Kelson  v. 
Kelson,  10  Hare,  385 ;  Pott  v.  Todhunier,  2  Coll.  76 ;  Totcnmd 
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T.  Toker^  L.  B.  1  Gh.  Ap.  459 ;  Dart,  p.  823,  and  cases  ia  note 
(/) ;  and  expenditure  iucorred  apon  the  faith  of  the  settle- 
ment may  snpplj  a  yalnable  consideration  which  was  originally 
wanting,  DUlwyn  v.  Llewellyn^  8  Jur.  N.  S.  1068  ^  Toumend  y. 
Tokar,  L.  R.  1  Ch.  Ap.  446. 

By  statute  13  Eliz.  c.  5  (made  perpetual  by  29  Eliz.  c.  5),  statute  is  EUz. 
conyeyanoes  of  lands  or  chattels  contrived  to  delay,  hinder,  or  fraudui^t"** 
defraud  creditors  or  others,  were  rendered  void  as  against  such  settlements 
persons,  but  with  a  proviso  protecting  estates  or  interests  con-  and  othera. 
veyed  on  good  consideration  and  bon&  fide  to  persona  not 
having  notice  of  fraud.    A  further  step  in  the  direction  of  |^^y\ct, 
avoiding  voluntary  settlements  by  persons  in  trade  as  against  I8tf9,  as  to 
creditors,  has  been  taken  by  the  Bankruptcy  Act,  1869  (32  &  settlements  bj 
83  Vict.  c.  71),  s.  91,  which  enacts  that  "Any  settlement  of  *™^«"- 
property  made  by  a  trader,  not  being  a  settlement  made  before 
and  in  consideration  of  marriage,  or  made  in  favour  of  a  pur- 
chaser or  incumbrancer  in  good  foith  and  for  valuable  con- 
sideration, or  a  settlement  made  on  or  for  the  wife  or  children 
of  the  settlor  of  property  which  has  accrued  to  the  settlor  after 
marriage  in  right  of  his  wife,  shall,  if  the  settlor  becomes  bank- 
rupt within  two  years  after  the  date  of  such  settlement,  be  void 
as  against  the  trustee  of  the  bankrupt  appointed  under  this  Act, 
and  shall,  if  the  settlor  becomes  bankrupt  at  any  subsequent 
time  within  ten  years  after  the  date  of  such  settlement,  unless 
the  parties  claiming  under  such  settlement  can  prove  that  the 
settlor  was  at  the  time  of  making  the  settlement  able  to  pay 
all  his  debts  without  the  aid  of  the  property  comprised  in  such 
settlement,  be  void  against  such  trustee ;  "  and  by  s.  125, 
sub-sea  5,  of  the  same  Act,  all  such  settlements,  &c.,  as  would 
be  void  in  the  case  of  bankruptcy,  are  made  void  in  the  case 
of  liquidation  by  arrangement.    The  law  as  to  the  validity  of 
settlements  against  creditors,  as  it  existed  under  the  statute 
of  Elizabeth,  remains  unaffected  by  the  Bankruptcy  Act  1869, 
so  far  as  regards  non-traders ;  and  the  following  statement  of 
the  law  on  this  subject  under  the  former  statute,  is  applicable 
therefore  to  non-traders  in  its  entirety,  but  as  to  traders  must 
be  taken  subject  to  the  modifications  introduced  by  the  Act  of 
1869.    In  an  early  case  upon  the  statute  of  Elizabeth  {Twym's 
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casBy  3  Rep.  80,  1  Smith's  Lead.  Cas.  1)  it  was  resolved  that 
all  statntes  made  against  fraud  should  be  liberallj  and  bene- 
ficially expounded  to  suppress  the  fraud ;  and  it  is  said  that 
valuable  consideration  is  a  good  consideration  within  the 
above  proviso ;  and  that  as  a  gift  made  on  good  considera- 
tion,  if  it  be  not  also  bon^  fide,  is  not  within  the  proviso,  so 
a  gift  made  bond  fide,  if  it  be  not  on  good  consideration,  is  not 
within  the  proviso.  Consistently  with  these  views,  on  the  one 
hand,  settlements  or  other  assurances  affected  with  mala  fides 
and  the  result  of  actual  fraudulent  contrivance,  though  made 
for  valuable  consideration  (unless,  indeed,  the  consideration 
move  from  a  party  unaffected  with  notice  of  the  fraud,  and 
therefore  entitled  to  the  benefit  of  the  proviso  in  the  statute, 
see  per  Lord  Chelmsford  in  Thompson  v.  Webslefy  7  Jur.  N.  S. 
533)  are  held  to  be  void  against  the  creditors  or  others  in- 
tended to  be  defrauded  :  as  in  Twyne's  case,  ubi  supra,  in  which 
there  was  a  valuable  consideration,  but  fraud  was  inferred ; 
Mathews  v.  Feaver,  1  Cox,  278 ;  Strong  v.  Strong,  18  Beav. 
408,  which  turned  on  the  inadequacy  of  the  consideration ; 
Ordham  v.  Furber,  14  C.  B.  410,  in  which  a  purchase  of  goods 
taken  in  execution  was,  under  the  circumstances,  considered 
as  fraudulent  on  the  ground  of  its  being  made  for  the  purpose 
of  protecting  them  from  the  claims  of  other  creditors,  and  as 
an  act  of  bankruptcy ;  Acraman  v.  Gorhett,  1  Johns.  &  Hem. 
410,  in  which  fraud  was  inferred  from  the  circumstances ;  Bolt 
V.  Smith,  21  Beav.  511,  affirmed  on  app.,  see  id.  517,  in  which 
consideration  was  given,  but  the  deed  was  made  with  the  view 
of  defeating  the  execution  of  a  judgment  creditor,  the  con- 
sideration being  in  such  a  form  as  to  be  out  of  the  reach  of  the 
creditor,  and  to  secure  a  personal  benefit  to  the  debtor ;  (but 
see  Alton  v.  Harrison,  L.  R.  4  Ch.  Ap.  622,  where  the  deed 
conveyed  substantially  all  the  debtor's  property  for  the  benefit 
of  certain  creditors,  and  contained  a  proviso  that  he  should 
remain  in  possession  for  six  months,  unless  an  execution  should 
issue,  and,  though  evidently  executed  to  defeat  a  sequestra- 
tion, was  held  not  to  be  void  under  the  Statute  of  Elizabeth, 
whatever  might  have  been  the  case  upon  a  bankruptcy;  Wood  v. 
Dixie,  7  Q,  B.  892 ;  Lynch  v.  Cqpinger  (C.  P.,  Ir.),  14  W.  K  863). 
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See,  also,  Stokoe  v.  Cowan^  29  Beav.  637,  where  an  abso- 
Inte  assignment  to  a  creditor  was  allowed  to  stand  only 
as  security  for  the  debt ;  and  see  the  recognition  of  the 
principle  that  a  deed,  though  made  for  valuable  considera- 
tion, may  be  aflTected  by  mala  fides,  by  V.  C.  Wood^  in 
Holmes  v.  Penney,  3  Kay  &  J.  99,  and  by  V.  C.  Turner, 
in  Harman  v.  Richards,  10  Hare,  89,  where,  however,  it  is 
added,  that  those  who  undertake  to  impeach  for  mala 
fides  a  deed  which  has  been  executed  for  valuable  con- 
sideration, have  a  task  of  great  difficulty  to  discharge.  On 
the  other  hand,  in  cases  in  which  there  is  no  positive  evi-  ff^xid.  inferred 
dence  of  fraud,  the  intent  to  defeat  creditors  may  be  inferred  **  ^  voluntary 

Bottlement  from 

from  the  indebtedness  of  the  settlor  and  want  of  consideration  indebtedneas 

for  the  settlement.    It  has  been  considered  that  the  test  of  °*  ^**^*''- 

the  invalidity  of  a  voluntary  settlement  against  creditors  was 

whether  the  settlor  was  indebted  to  the  extent  of  insolvency 

{Lush  V.  Wilkinson,  5  Ves.  Jun.  384,  387  ;  Shears  v.  Rogers, 

3  Bam.  &  Ad.  362  ;  Norcutt  v.  Dodd,  Or.  &  Phil.  100) ;  but 

the  doctrine  which,   having  regard  to  the  situation  of  the  what  degree  of 

settlor,  views  the  question  as  being  whether  the  deed  was  indebtedneae 

will  avoid 

made  to  hinder  and  delay  his  creditors,  by  placing  the  pro-  settlement, 
perty  out  of  their  reach,  and  which  infers  that  intention  from 
the  settlor  being  under  circumstaDces  of  embarrassment  and 
pressure  {Richardson  v.  Smallwood,  Jac.  552,  557  ;  and  see 
Toumsend  v.  Westacott,  2  Beav.  340,  4  Beav.  58),  or  from  the 
settlement  being  unsuited  to  his  pecuniary  situation,  as  well 
as  from  his  actual  insolvency,  is  that  adopted  in  the  modem 
eases,  in  which  the  course  has  usually  been  to  direct  inquiries 
as  to  the  settlor's  debts  and  his  property  at  the  time  of  the 
execution  of  the  settlement  (see  Skarf  v.  Soulby,  1  Macn.  & 
Gord.  864  ;  Christy  v.  Courtenay,  13  Beav.  96  ;  Re  Magaioley's 
Trust,  5  De  G.  &  Sm.  1 ;  Jenkyn  v.  Vaughan,  3  Drew.  419). 
The  various  instances  in  which  the  rule  has  been  discussed  in 
recent  cases  (see  per  V.  C.  Kindersley  in  Jenkyn  v.  Vaughan, 
3  Drew.  424,  and  in  Thompson  v.  Webster,  4  Drew.  632  ;  per 
V.  C.  Wood  in  Holmes  v.  Penney,  3  Kay  &  J.  99  j  per  Lord 
Oranworth  in  French  v.  French,  6  De  G.  M.  &  G.  101,  and  in 
Thompson  v.  Webster,  in  D.  P.  7  Jur.  N.  S.  532  ;  and  per  Lord 


678 


1SETTLEMEXT8. 


Other  cipcum- 
ttances  indi' 
catire  of  fraud. 


Assignment  for 
general  benefit 
of  creditors 
supported. 


JTatkerhfj,  C,  and  Oiffard,  L.  J.,  in  Freeman  t.  Pqpe^  L.  R.  & 
Ch.  Ap.  538  ;  and  see  also  per  MalinSy  V.  C,  in  Smith  v.  Cher^ 
Till,  L.  R.  4  Eq.  390  ;  Grossley  v.  Elwarihy,  L.  B.  12  Eq.  158) 
do  not  appear  to  lead  to  any  more  precise  oonclusion  than  thia, 
that  the  intent  to  defeat  or  delay  creditors  will  be  inferred* 
when  inqniry  into  the  circumstances  of  the  settlor  discloses 
that  snch  mnst  have  been  the  probable  result  of  the  settle- 
ment ;  and  that,  except  when  an  irresistible  presumption  of 
fraud  is  raised  by  the  insolyency  of  the  settlor,  the  Court  must 
draw  its  own  conclusion  firom  the  circumstances  of  each  par- 
ticular case.  In  Sptrett  v.  Willows^  8  De  G.  J.  &  S.  293,  a 
distinction  was  drawn  by  Lord  Wesihury,  0.,  between  the  case 
of  a  creditor  whose  debt  existed  at  the  date  of  the  settlement, 
and  a  subsequent  creditor,  and  it  was  laid  down  (extra- 
judicially) that  in  the  case  of  the  former  it  is  sufficient  to  show 
that  the  creditor  has  in  fact  been  defeated  or  delayed,  and  that 
it  is  immaterial  whether  the  debtor  was  or  was  not  solrent 
after  making  the  settlement ;  but  this  dictum  is  at  yarianoe 
with  the  previous  cases ;  and  in  the  later  case  of  Freeman  t. 
Pope,  L.  B.  5  Ch.  Ap.  543,  544,  was  expressly  dissented  from 
by  Lord  Hatherley,  C,  and  Giffard,  L.  J.  (See  also  the  re- 
marks of  JameSy  Y.  C,  in  the  same  case,  L.  R.  9  Eq.  211.)  A 
Yolantary  settlement  may,  of  course,  be  void  under  the  statute, 
owing  to  circumstances  indicatmg  fraud,  though  not  imme- 
diately arising  out  of  the  pecuniary  situation  of  the  settlor : 
see,  for  instance,  Ooldsmith  y.  Rueselly  5  De  G.  M.  &  G.  547, 
in  which  the  whole  transaction  was  viewed  as  a  fraudalent 
contrivance ;  Empringham  v.  Shorty  3  Hare,  461,  Blenkineopp 
V.  Blenkineopp,  1  De  G.  M.  &  G.  495,  Barling  v.  Biehopp,  6  Jur. 
N.  S.  812,  in  which  the  object  of  the  settlement  was  to  place 
the  property  beyond  the  reach  of  process.  It  has  been  seen 
that  proof  of  actual  intent  to  defeat  or  delay  the  just  claims 
of  creditors  or  others  will  be  fatal  to  a  settlement  for  valuable 
consideration,  and  it  must  a  fortiori  invalidate  a  voluntary 
settlement.  It  may  here  be  observed,  that  an  assignment  for 
the  general  benefit  of  creditors  was  held  not  to  be  fraudu- 
lent within  the  statute,  though  made  with  intent  to  delay 
an  execution  creditor  {Picksfock  v.  Lyeter,  3   Mau.   &  Sel. 
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371;  and  see  Janes  v.  Whiihready  11  C.  B.  406;  Har- 
land  V.  Bmks,  15  Q.  B.  713;  Wolverhampton  and  Stafford- 
shire Banking  Company  y.  Mareton,  7  Jur.  N.  S.  1040,  in 
which  the  assignment  was  made  by  the  executor  of  the 
debtor). 
Although  the  Act  13  Eliz.  c.  5  contains  no  express  pro-  Ab  to  validity 

.,.  ..r  jf  .•  of  volnntary 

Yision  avoiding  conveyances  with  power  of  revocation  as  aettiement  . 
against  creditors,  corresponding  to  the  provision  in  27  Eliz.  ^*^  P<>7®'^  ^* 
c.  4,  s.  5,  avoiding  such  conveyances  against  purchasers  (see  against  crediton. 
infra) ;  yet  a  voluntary  settlement  revocable  at  the  will  of 
the  settlor  would  it  seems  be  deemed  ipso  facto  fraudulent 
within  the  meaning  of  the  former  Act  {Tarlmck  v.  Mrrburt/y 
2  Vem.  510,  and  see  per  Turner,  V.  C,  in  Smith  v.  Hurety  10 
Hare,  44) ;  and  it  may  probably  be  inferred  from  the  decisions 
under  27  Eliz.  c.  4,  that  a  power  to  revoke  with  the  consent 
of  a  person  nominated  by  and  ^'at  the  devotion  of"  the 
settlor,  would  be  within  the  Act  13  Eliz.  c.  5,  "for  otherwise 
the  good  provision  of  the  Act  by  a  small  addition  and  evil 
intention  would  be  defeated "  (see  3  Rep.  82  b.) ;  but  that 
it  would  be  different  if  the  consent  required  were  that  of 
trustees  or  other  persons  not  under  the  control  of  the  settlor 
(see  Bulhr  v.  Waterhouee,  2  Jo.  94,  2  Show.  46  ;  Sug.  V.  &  P. 
14th  ed.  721).  Apart,  however,  from  the  Act  13  Eliz.  s.  5, 
a  settlement  revocable  by  the  settlor  is  liable  to  be  defeated 
by  his  creditors  under  the  Bankruptcy  Act  1869,  which 
enacts  that  in  case  of  bankruptcy  (s.  15,  sub-sec.  4  ;  s.  25,  sub- 
sec.  5  ;  being  a  re-enactment  in  substance  of  12  <&  13  Vict. 
c.  106,  s.  147),  or  of  liquidation  by  arrangement  (s.  125, 
sub-sees.  5,  7),  the  property  divisible  among  the  creditors 
shall  comprise  the  capacity  to  exercise  "all  such  powers 
in  respect  of  property  as  might  have  been  exercised  by 
the  bankrupt  for  his  own  benefit ; "  which  would  no  doubt 
apply  to  a  power  of  revocation  and  new  appointment 
exerciseable  by  the  settlor  without  the  consent  of  any  other 
person. 

The  question  whether  a  voluntary  settlement  is  fraudulent  Whether  aettle- 
as  to  any  creditors,  except  such  as  were  creditors  at  the  time  of  fc^udulent 
its  execution,  is  one  referred  to  by  Sir  Wm.  Grant  in  Kidney  aewM*^  ^^^ 

*'   quent  CTeditoiB. 
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T.  Coussmaker^  12  Yes.  155,  as  haying  given  rise  to  much  con- 
troversy and  variety  of  decision,  and  as  to  which  he  was  dis- 
posed to  hold  that  the  settlement  is  frandolent  only  as  against 
snch  creditors  as  were  creditors  at  the  time  ;  bat  the  effect  of 
setting  aside  the  settlement  is  to  let  in  subsequent  creditors 
(see  12  Ves.  156,  note  (a),  referring  to  Montague  v.  Lord 
Sandwich^  and  to  Walker  v.  Burrows^  1  Atk.  93  ;  and  see  per 
Knight  Bruce,  V.  C,  in  Ede  v.  KnowUs,  2  Ton.  &  Coll.  C.  C. 
178).  In  Jenkyn  v.  Vaughan,  3  Drew.  419  (see  the  earlier 
cases  referred  to  pp.  422 — 423),  the  Vice-Chancellor  Ktndersley 
laid  down  the  role  that  as  the  subsequent  creditors,  when  let 
in,  are  entitled  to  rateable  participation,  a  subsequent  creditor 
may  file  a  bill,  if  any  debt  due  at  the  date  of  the  deed  remains 
due  at  the  time  of  filing  the  bill ;  and  such  a  suit  by  a  subse- 
quent creditor  was  successfully  maintained  in  Freeman  r.Pqpe, 
L.  R.  9  Eq.  206,  5  Ch.  Ap.  638  ;  see  also  Orossleyv.Elworthy, 
L.  B.  12  Eq.  158.  It  was  also  intimated  by  the  Yice-Chan- 
cellor  Kindersley  in  Jenkyn  v.  Vaughan,  that  if  at  the  time  of 
filing  the  bill  no  debt  due  at  the  execution  of  the  deed  remains 
due,  the  distinction  may  be  that  then  a  subsequent  creditor 
could  not  file  a  bill,  unless  there  were  some  other  ground  than 
the  settlor  being  indebted  at  the  date  of  the  deed,  to  infer  an 
intention  to  defraud  creditors.  A  case  of  this  kind  was  con- 
templated by  Lord  Hardwicke  in  Stileman  v.  Aehdown,  2  Atk. 
481,  where  it  is  observed  that  '*  It  is  not  necessary  that  a  man 
should  actually  be  indebted  at  the  time  he  enters  into  a  Tolun- 
tary  settlement,  to  make  it  fraudulent ;  for  if  a  man  does  it 
with  a  view  to  his  being  indebted  at  aftiture  time,  it  is  equally 
fraudulent,  and  ought  to  be  set  aside  "  (see,  also,  the  observations 
of  the  same  judge  in  Lord  Toumshend  v.  Wyndham,  2  Ves.  Sen. 
11),  and  in  Ware  v.  Gardner,  L.  R.  7  Eq.  317,  a  settlement  waa 
set  aside  at  the  suit  of  the  assignees  of  the  settlor  under  a 
subsequent  bankruptcy,  although  he  was  not  indebted  at  the 
time  of  its  execution,  except  on  mortgages  of  part  of  the  settled 
property,  which  were  afterwards  satisfied,  the  circumstances 
being  such  as  to  authorise  the  inference  of  an  actual  intention 
to  defraud  subsequent  creditors  ,*  and  of  a  similar  kind  is  the 
case  put  by  Sir  Thomas  Plumer  in  Ekhardeon  v.  Smallwood, 
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Jac.  556,  of  a  person  making  a  settlement,  and  paying  off  those 
to  whom  he  is  then  indebted  by  borrowing  of  others,  and  then 
setting  the  new  creditors  at  defiance  by  telling  them  that  the 
settlement  was  made  not  to  defraud  them,  but  to  defraud  the 
former  creditors  (see  V.  C.  Wood^a  observations  on  this  hypo- 
thesis and  on  the  doctrine  generally,  in  Holmes  y.  Penney,  3 
Kay  &  J.  99—100).  In  Barling  t.  Biskopp,  (29  Beav.  417 ; 
see  also  Beese  River  ike.  Company  v.  Atwell,  L.  E.  7  Eq.  347,) 
a  settlement  made  by  the  defendant  in  an  action  a  few  days 
before  the  trial  was  set  aside,  at  the  suit  of  his  assignee  in 
insolvency  (the  plaintiff  in  the  action,  who  was  a  judgment 
creditor  for  his  costs),  as  having  been  made  to  escape  the 
settlor's  obligations  in  respect  of  the  pending  action.  A  cre- 
ditor under  a  voluntary  bond  or  instrument  under  seal  is  as 
much  entitled  to  the  benefit  of  the  statute  as  any  other  cre- 
ditor ;  Adames  v.  Hallett,  L.  E.  6  Eq.  468,  where  the  circum- 
stance that  the  bond  was  a  post  obit  one  was  held  to  make 
no  difference. 
As  the  remedies  of  a  creditor  were  not  abridged  by  any  ^  *o  volimtary 

aettiement  of 

dealings  with  property  not  subject  to  be  taken  in  execution,  property  not 

it  was  held,  under  the  law  as  formerly  existing  in  this  respect,  J^^n  in  exocn- 

that  a  voluntary  settlement  of  copyholds  {Mathews  v.  Feaver,  tion. 

1  Cox,  278),  or  stock  {Rider  v.  Kidder,  10  Ves.  368),  or  choses 

in  action  (see  per  liord  Cottenham,  in  Norcutt  v.  Dodd,  Cr.  & 

PhO.  pp.  102 — 103),  was  not  fraudulent  as  against  creditors, 

unless  in  the  event  of  the  bankruptcy  or  insolvency  of  the 

debtor,  or  after  his  death  {ihid.;  and  see  per  Lord  Eldon  in 

Rider  v.  Kidder,  10  Ves.  369,  where  it  is  said,  that  "  Under 

the  bankrupt  law  stock  is  got  at,  and  in  the  administration  of 

assets  ;"  ^ett  v.  Willows,  5  Giff.  49,  3  De  G.  J.  &  S.  293). 

So  it  was  considered  that   a  purchase  was  not  within   the 

statute,  as  the  money  might  have  been  given,  and  the  purchase 

made  by  the  donee  (see  per  V.  C.  Wood,  in  Barrack  v.  M^GuU 

loch,  3  Kay  &  J.  110,  117,  referring  to  FUtclwr  v.  Sedley,  2 

Vem.  490),  which  is  explained  on  the  ground  that  money  and 

bank-notes  were  formerly  incapable  of  being  taken  in  execution. 

Since,  however,  modem  legislation  has  given  the  widest  range 

to  the  remedies  of  the  execution  creditor,  there  appears  to  be 
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little  or  no  room  left  for  the  application  of  this  doctrine,  and 
for  this  reason  it  was  held  in  Barrack  y.  M^Cullochj  nbi  supra, 
that  a  purchase  of  stock  in  the  name  of  a  child  (jointly  with 
trustees)  was  within  the  statute.  The  circumstance  that  the 
trust  was  impeached  in  a  creditor*s  suit  after  the  death  of  the 
parent,  in  which  (according  to  the  distinction  above  noticed) 
the  property  might  have  been  made  available,  without  refer- 
ence to  its  capacity  for  being  taken  in  execution,  does  not 
appear  to  have  been  adverted  to.  Policies  of  assurance  are 
also  now  within  the  statute  ;  Siokoe  v.  Cowan,  29  Beav.  637. 
Where  a  trader  in  insolvent  circumstances  sold  his  business, 
and  part  of  the  consideration  for  the  sale  was  an  annuity 
payable  to  his  wife  after  his  death,  the  transaction,  as  regarded 
this  annuity,  was  viewed  as  a  voluntary  settlement  on  the  wife, 
which,  in  a  creditor's  suit  after  the  settlor's  death,  was  held 
to  be  void  against  his  creditors  {French  v.  French^  6  De  G.  M. 
&  G.  95  ;  and  see  NeaU  v.  Day,  4  Jur.  N.  8.  1225,  28  L.  J. 
Ch.  45,  which  was  similar  in  its  circumstances;  Barton  v. 
Van  Eeythuysm,  11  Hare,  126,  in  which,  upon  a  purchase  in 
the  names  of  trustees  on  trusts  for  the  purchaser's  wife  and 
children,  the  trusts  were  held  fraudulent  against  creditors 
Creditor  who  Under  the  statute).  A  creditor  is  not,  in  general,  in  a  situation 
haa^t  obtained  ^  complam  with  effect  of  being  defrauded  by  a  settlement^ 
cannot  impeach  uuless  he  has  obtained,  or  at  least  is  in  course  of  obtaining,  a 
settlement.  judgment,  decree,  or  order  {Golman  v.  Oroker,  1  Ves.  Jun.  161; 

and  see  Collins  v.  Burton,  4  De  G.  &  J.  612  ;  and  per  Lord 
JRomilly,  M.  E.,  in  Reese  River  Ac.  Company  v.  Atwell,  L.  R.  7 
Eq.  351,  in  which  it  was  held  that  the  creditor  need  not 
issue  execution  or  obtain  a  lien  or  charging  order  on  the  pro- 
perty before  suing) ;  but  the  case  is  different  after  the  death 
of  the  debtor,  and  with  regard  to  his  assignees  or  trustee 
under  a  bankruptcy,  and  also  (as  it  appears)  with  regard 
to  a  creditor  having  a  specific  interest  in  part  of  the  settled 
property  {Lister  v.  Turner,  5  Hare,  281,  292).  As  to  a  volun- 
tary settlement  by  a  felon  before  conviction,  for  the  purpose  of 
defeating  the  rights  of  the  Crown,  prior  to  the  Act  33  <&  34 
Vict.  c.  23,  see  Re  Saunders'  Estate,  4  Giff.  ]79. 
Statute  27  Hie.        The  statute  27  Eliz.  c.  4  (made  perpetual  by  39  Eliz.  c.  18) 
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is  in  pari  materift  with  the  13  Eliz.  c.  5,  and  was  passed  for  c  ^i  »yoidmg 

«       fraudulent  aet- 

the  protection  of  purchasers^  as  the  last-named  statute  was  for  tlements  of 
that  of  creditors  (1  Smith's  Lead.  Caa.,  6th  ed.,  24).    It  enacts,  J^,J^^ 
that  every  conveyance  of  lands,  tenements,  or  hereditaments, 
with  intent  to  defraud  purchasers  thereof,  shall  he  void  as 
against  such  purchasers  only;    and  that  conveyances  with 
power  of  revocation  shall  be  void  against  subsequent  pur- 
chasers.   By  a  highly  artificial  construction,  the  execution  of  Voiuntaiy  sei- 
a  subsequent  conveyance  for  value  is  held  sufficiently  to  evince  ^^^^^^^^^^  ^ 
the  fraudulent  intent  of  a  former  voluntary  conveyance  (Smith's  within  thia 
Lead.  Gas.  p.  25) ;  so  that,  as  a  general  rule,  a  voluntary 
conveyance  of  real  estate  (to  which  alone  the  statute  applies ; 
see  Jofies  v.  Groucher^  1  Sim.  &  Stu.  315,  Bill  v.  Gureton,  2 
Myl.  &  Ee.  503,  512)  is  void  as  against  a  subsequent  pur- 
chaser for  value.    In  Lord  Toumshend  v.  Wyndham^  2  Ves. 
Sen.  10,  the  principle  is  recognised  by  Lord  Hardunche^  who 
says  that,  "  On  the  27th  Elizabeth  every  voluntary  conveyance 
made,  when  afterwards  there  is  a  subsequent  conveyance  for 
valuable  consideration,  though  no  fraud  in  that  voluntary  con- 
veyance, nor  the  person  making  it  at  all  indebted,  yet  the 
determinations  are  that  such  mere  voluntary  conveyance  is 
void  at  law  by  the  subsequent  purchase  for  valuable  considera- 
tion" (see,  also,  the  casea  referred  to  in  Sugd.  Y.  &  P.  14th  ed., 
p.  714,  note  (i) ) ;  and  the  rule  applies,  though  the  purchaser 
for  value  have  notice  of  the  prior  settlement  {Doe  v.  Manning^ 
9  East,  59,  in  which  the  judgment  contains  an  elaborate 
examination  of  the  authorities ;   and  see  Sugd.  Y.  &  P.  714, 
referring  to  Taylor  v.  StiU^  Ohy.  1763) ;  and  an  injunction  to 
restrain  the  settlor  from  selling  was  refused,  though  the  settle- 
ment was  a  fair  provision  for  a  wife  and  children  (Pulvh-toft 
V.  Fulverto/t,  18  Yes.  84) ;  and  the  volunteers  claiming  under 
the  settlement  have  no  equity  against  the  purchase-money  pay- 
able to  the  settlor  (Id.  91 ;  Baking  v.  Whimper^  26  Beav.  568 ; 
Towftmd  V.  Toker,  L.  E.  1  Ch.  Ap.  446).    As  a  voluntary  ^^^^^  j^^^. 
settlement  is  good  as  between  the  settlor  and  the  objects  of  ^^  ^^  ^ 
the  settlement,  the  Court  will  not  assist  him  to  destroy  the  guitof  purchaser, 
settlement  by  compelling  specific  performance  against  a  pur-  *^*"*^ ^td\ 
chaser  {Smith  v.  Garlandy  2  Mer.  123 ;  see,  also,  Johnson  v. 
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LBgardy  Turn.  &  Buss.  281 ;  but  see  Peter  y.  Nicolls,  L.  R  11 
Eq.  891) ;  but  specific  performance  will  be  enforced  at  the  suit 
of  the  purchaser  {Buckle  v.  Mikhell,  18  Ves.  101,  and  see  the 
other  cases  cited  in  Sugd.  V.  &  P.,  p.  720,  hote  (a) ;  Toivnend  v. 
Toker^  L.  E.  1  Ch.  App.  446) ;  and  though  thereis  high  authority 
for  the  proposition  that  a  purchaser  can  seldom  be  advised  to 
accept  a  title  where  there  is  a  prior  settlement,  lest  it  should 
turn  out  that,  though  apparently  voluntary,  it  is  in  fact  sup- 
ported by  a  yaluable  consideration  (see  Sugd.  V.  &  P.,  p.  720), 
yet  (notwithstanding  this  objection,  and  the  farther  objection 
that  the  settlement  might  have  acquired  validity  by  subsequent 
dealings  for  yalue,  see  infra,)  a  purchaser  has  been  compelled 
to  take  a  title,  though  depending  on  the  invalidity  of  a  Toluntaiy 
conveyance  as  against  an  intermediate  purchaser  for  valuable 
consideration  {Butterfield  t.  Heathy  15  Beav.  408).  And  a 
purchaser  cannot  compel  a  voluntary  instrument  affecting  the 
estate  to  be  delivered  up  to  be  cancelled  {De  HoghUm  v. 
Mmey^  L.  E.  1  Eq.  154).  Mortgagees,  lessees,  and  purchasers 
under  an  antenuptial  settlement,  are  within  the  meaning  of 
the  Act»  as  well  as  purchasers  upon  a  sale;  see  1  Smith's 
Lead.  Gas.  25,  26,  referring  to  the  authorities.  In  Barton 
V.  Var^  Heythuysm,  11  Hare,  126,  in  which  a  purchase  in  the 
names  of  trustees  upon  trusts  for  the  settlor's  wife  and 
children  was  followed  by  a  general  mortgage  of  all  the  settlor's 
property  for  securing  an  existing  debt,  the  trust  deed  was  held 
to  be  fraudulent  under  the  statute  as  against  the  mortgagee ; 
but  even  before  the  Act  27  <fe  28  Vict.  c.  112  (which  deprives 
judgments  of  their  operation  as  a  charge  upon  the  debtor's 
lands  unless  actually  delivered  in  execution),  judgment  cre- 
ditors were  not  purchasers  within  the  statute  {Beavan  v.  Lord 
Oxford,  2  Jur.  N.  S.  121,  25  L.  J.  Ch.  299 ;  BolpMn  v. 
AyUuard,  L.  E.  4  H.  L.,  Eng.  &  Ir.  Ap.  486).  In  the  latter 
case  it  was  also  held  that  a  judgment  creditor  upon  the  life 
interest  reserved  to  the  settlor  by  a  voluntary  settlement,  was 
not  entitled  as  against  the  parties  interested  under  the  settle- 
ment to  have  mortgages  affecting  the  inheritance  marshalled, 
so  as  to  throw  them  on  the  reversion  in  exoneration  of  the  life 
interest.     In  Hales  v.  Cox,  32  Beav.  118,  mortgages  made 
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after  a  voluntary  settlement  upon  the  estate  comprised  in  it 
and  other  unsettled  estates,  were  marshalled  so  as  to  be  thrown 
on  the  latter. 

A  voluntary  deed  may  become  good  by  matter  ex  post  facto,  Volantazy  deed 
as  by  the  property  being  sold  by  the  grantee  or  settled  upon  JJdefoLible^S*^ 
his  marriage  {Prodgera  v.  Langham^  1  Sid.  133;    Oeorge  v.  Bubeequent 
Milhanke^  9  Ves.  190,  where  the  question  was  between  the  ySJ^  " 
creditors  of  the  grantor  and  the  mortgagees  of  the  grantee ; 
and  see  Sugd.  V.  &  P.,  14th  ed,  pp.  719 — 720,  and  notes  ;  Dart, 
4th  ed.,  pp.  823 — 824,  and  notes ;  and  per  Lord  Campbell  in  Doe 
V.  Rushaniy  17  Q.  B.  732,  where  it  was  said  that,  "  It  has  been 
constantly  held,  that  if  the  person  to  whom  a  voluntary  con 
veyance  is  made  sells  and  conveys  for  value,  that  which  was  in 
its  creation  a  voluntary  conveyance,  and  voidable  by  a  pur- 
chaser, becomes  'good  and  unavoidable  by  matter  ex  post  facto, 
and  will  be  considered  as  made  upon  valuable  consideration  "). 
On  this  principle  in  Payne  v.  Mortimer^  1  Giff.  118,  4  De  G.  & 
J.  447,  the  interests  of  the  obligor's  sons  under  trusts  declared 
of  a  voluntary  bond  having  been  settled  upon  their  marriages, 
it  was  held  that  the  trustees  of  the  sons'  settlements  were  en- 
titled to  rank  as  specialty  creditors  for  value,  and  not  merely 
as  volunteers,  in  a  suit  for  the  administration  of  the  obligor's 
estate.    As,  after  making  a  voluntary  settlement,  the  settlor  has  Yolantaxy  set- 
no  estate  which  he  can  transmit  or  convey  to  any  one  but  a  pur-  JJ^^ble^y 
chaser  for  value,  neither  a  conveyance  for  valuable  consideration  aettior's  heir 
by  the  heir  or  devisee  of  the  settlor,  nor  by  the  grantee  under 
a  subsequent  voluntary  conveyance  by  the  settlor  himself,  will 
have  the  effeit  of  setting  aside  the  original  settlement  (Doe  v. 
Rushamy  17  Q.  B.  723,  overruling  Jones  v.  Whittaker,  1  Long. 
&  Town.  Ir.  Exch.  Rep.  141,  see  17  Q.  B.  732  ;  Lewis  v.  Bees, 
3  Kay  &  J.  132,  150  ;  and  see  Sugd.  V.  &  P.  14th  ed.,  713). 
The  husband's  marital  right  does  not  render  him  a  purchaser 
of  the  wife's  leaseholds  by  the  marriage,  and  therefore  will 
not  prevail  against  her  prior  voluntary  settlement  {Richards  v. 
LewiSf  11  C.  B.  1035).    As  to  the  right  of  grantees  under  a 
voluntary  settlement  to  institute  a  suit  to  set  aside  a  previous 
voidable  conveyance,  see  Dickinson  v.  Burrell,  L.  B.  1  Eq. 

337. 
As  to  conveyances  with  power  of  revocation  within  the 
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Btafcute,  Bee  SagA  V.&  P.,  14th  ed.,  pp.  721—722 ;  gnpra,  p.  679 ; 
and  on  the  general  subject  of  settlementg,  and  other  transactions 
as  affected  by  the  statutes  of  13  Eliz.  c.  5,  and  27  Eliz.c.  4,  see 
1  Smith's  Lead.  Cas.,  6th  ed.,  notes  to  Twym's  case,  pp.  10 
et  seq. ;  Peachey,  Settlements,  chapter  YII.  (Settlements  as 
affected  by  the  13th  of  Elizabeth,  c.  5,  and  by  the  bankrupt 
laws),  chapter  YIIL  (Settlements  as  affected  by  the  27tli  of 
Elizabeth,  c.  4).  The  changes  effected  by  the  Bankruptcy 
Act,  1869,  as  regards  settlements  by  traders  (supra,  p.  675) 
must  of  course  be  borne  in  mind. 

There  is  no  doubt  of  the  validity,  as  between  the  grantor 
and  grantees,  of  a  voluntary  conveyance  amounting  to  a  com- 
plete legal  transfer  of  the  subject  matter,  the  above-mentioned 
statutes  being  confined  in  their  operation  to  the  protection  in 
certain  events  of  purchasers  and  creditors ;  but  in  cases  in 
which  the  grantor's  interest  has  been  such  as  not  to  admit  of 
complete  and  effectual  conveyance,  or  the  mode  of  conveyance 
adopted  by  the  parties  has  been  such  as  not  effectuaUy  to  pass 
his  interest,  numerous  and  perplexing  questions  have  arisen, 
whether  (in  the  language  of  the  Lord  Justice  Knighi  Bruca, 
in  Kekewich  v.  Manning,  1  De  G.  M.  <&  G.  187)  '^  an  act  or 
intended  act  of  bounty  was  in  truth  a  perfect  act,  a  completed 
gift,  resting  neither  in  promise  merely,  nor  merely  in  unful- 
filled intention  ;  or  was  incomplete,  was  imperfect,  and  rested 
merely  in  promise  or  unfulfilled  intention."  With  regard  to 
the  latter  alternative,  it  has  been  long  settled  that  equity  will 
not  interfere  to  compel  the  completion  of  an  imperfect  gift. 

In  Elliaan  v.  Ellison,  6  Yes.  656,  662,  1  Leid.  Gas.  Eq., 
8rd  ed.,  228,  Lord  Eld4m  laid  down  the  rule  in  the  following 
terms  : — ^^  I  take  the  distinction  to  be,  that  if  you  want  the 
assistance  of  the  Court  to  constitute  you  cestui  que  trust,  and 
the  instrument  is  voluntary,  you  shall  not  have  that  assistance 
for  the  purpose  of  constituting  you  cestui  que  trust ;  as  upon 
a  covenant  to  transfer  stock,  &c.,  if  it  rests  in  covenant  and 
is  purely  voluntary,  this  (Jourt  will  not  execute  that  volun- 
tary covenant.  But  if  the  party  has  completely  transferred 
stock,  <&c.,  though  it  is  voluntary,  yet  the  legal  conveyance 
being  effectually  made,  the  equitably  interest  will  be  enforced 
by  this  Court."     This  statement  of  the  principle,  however, 
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Beema  hardly  to  carry  it  beyond  the  point  that  if  a  transi^nta- 
tion  of  the  legal  possession  be  effectually  made,  the  trusts 
annexed  to  it  will  be  binding ;  and  falls  short  of  indicating 
the  distinctions  and  refinements  which  had  been  introduced 
into  this  subject.  To  complete  the  view  of  the  doctrine 
of  the  Court  the  following  propositions  may,  it  is  con- 
ceived, be  added,  as  resulting  from  the  general  current  of 
authorities,  and  showing  the  important  modifications  in  the 
doctrine  which  have  been  established  by  the  later  an- 
thorities : — 1.  A  voluntary  gift  in  the  form  of  a  con- 
veyance of  the  legal  interest  will  be  good,  and  any  trusts 
annexed  to  it  will  be  binding,  though  the  legal  transfer  be  not 
complete,  if  it  be  rendered  as  complete  as  the  nature  of  the 
interest  admits  ;  and  even  if  it  be  not  so  complete,  yet  (accord- 
ing to  recent  decisions)  if  an  intention  to  pass  the  beneficial 
interest  is  shown,  and  the  gift  is  immediate  and  not  resting 
merely  on  contract,  effect  may  be  given  to  it  as  amounting  to 
a  declaration  of  trust  (so  as  to  bring  it  under  the  next  head) ; 
2.  If  the  owner  of  the  legal  interest  declare  himself  a  trustee, 
without  any  transfer  of  the  legal  interest,  the  trusts  will  be 
binding ;  8.  An  equitable  interest  may  be  transferred  by  volun- 
tary conveyance  operating  by  analogy  to  a  legal  conveyance,  or 
by  declaration  of  trusts  constituting  the  trustee  for  the  bene- 
ficial owner  a  trustee  for  some  other  person  or  purpose.  It  is 
proposed  briefly  to  consider  each  of  these  proposition& 

1.  In  most  of  the  cases  coming  under  the  first  of  the  above  CircnaiBtaiioeB 
heads  the  test,  with  respect  to  a  voluntary  conveyance  by  the  ^<^pl^ 
legal  owner  not  completely  passing  the  legal  ownership,  has  ▼olnnuryoon- 
been  considered  to  be  whether  the  transfer  is  as  complete  as  m!uNroi^P<^^- 
the  circumstances  admit.    Thus,  in  Forkscve  v.  Barmtty  3 
Myl.  &  Ee.  36,  a  voluntary  assignment  of  a  policy  of  assurance, 
efiiected  with  an  ofiBice  of  which  it  was  the  practice  to  recognise 
the  assignee  (see  1  Myl.  &  Cr.  239),  was  upheld  expressly  on 
the  ground  that  nothing  remained  to  be  done  by  the  grantor. 
So,  too,  in  Roheris  v.  Lhyd^  2  Beav.  376,  a  voluntary  assign- 
ment of  a  bond  with  power  of  attorney ;  in  BlaJcely  v.  Brady^ 
2  Dru.  &  Walsh,  311,  a  voluntary  assignment  of  a  written 
acknowledgment  of  a  debt  with  power  of  attorney  (see  the 
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remarks  on  this  case  27  Bear.  235) ;  and  in  Pearson  y.  The 
Amicable  Assurance  Offics,  (27  Beav.  229  ;  and  see  Hewitt  y. 
Robinson  (L.  C.  Ir.),  15  W.  R.  77,)  a  voluntary  assignment  of 
a  policy  of  assurance  with  power  of  attorney,  were  held  to  be 
valid.  ( Ward  v.  Audland,  8  Beav.  201,  in  which  an  assignment 
of  mortgages  and  policies  with  power  of  attorney,  was  con- 
sidered ineffectual,  must,  it  is  conceived,  be  looked  upon  as 
opposed  to  the  general  tenor  of  the  authorities ;  see  also  PameU 
V.  HingsUm,  3  Sm.  &  Gif.  337 ;  and  as  to  the  effect  of  an 
assignment  in  raising  an  implied  covenant  not  to  do  anything 
in  derogation  of  the  assignment,  see  Aulion  v.  Atkins,  18  C.  B. 
249.)  On  the  other  hand,  in  Antrobus  v.  Smithy  12  Yes.  39,  in 
which  the  owner  of  subscriptions  in  the  Forth  and  Clyde  Navi- 
gation purported  to  assign  them  by  an  indorsement  upon  a 
receipt  for  one  of  such  subscriptions,  which  had  not  the  effect 
of  a  legal  assignment— in  Edwards  v.  JoneSy  1  MyL  &  Or.  226, 
in  which  the  obligee  of  a  bond  purported  to  assign  it,  by  an 
indorsed  memorandum  not  under  seal,  to  a  person  to  whom 
the  bond  was  at  the  same  time  delivered — in  Dillon  v.  Coppin, 
4  Myl.  &  Or.  647,  which  was  the  case  of  an  assignment  by 
deed-poll  of  stock  and  shares  not  capable  of  transfer  by  that 
means — and  in  Milroy  v.  Lord^  (4  De  G.  F.  &  J.  264,  reversing 
the  decision  of  Stuart^  V.  0. ;  and  see  SearU  v.  Law^  15  Bim. 
95,  a  case  of  the  like  description,)  where  there  was  an  imperfect 
transfer  of  shares  to  a  trustee,  wha  held  a  general  power  of 
attorney  from  the  settlor,  as  his  agent,  to  transfer  his  shares, 
the  imperfect  voluntary  assignment  was  considered  to  be  void. 
See  also  Price  v.  Price,  14  Beav.  598 ;  Weale  v.  Otlive,  17 
Beav.  252  ;  Peckham  v.  Taylor,  31  Beav.  250.  In  the  case 
of  MUroy  v.  Lord,  it  was  considered  by  the  Lord  Justice 
Turner,  see  4  De  G.  F.  &  J.  274,  "to  be  well  settled, 
that  in  order  to  render  a  voluntary  settlement  valid  and 
effectual,  the  settlor  must  have  done  everything  which  accord- 
ing to  the  nature  of  the  property  comprised  in  the  settlement 
was  necessary  to  be  done,  in  order  to  transfer  the  property 
and  render  the  settlement  binding  upon  him ; "  and  that  if 
the  settlement  is  intended  to  be  effectuated  in  one  mode,  the 
Court  will  not  give  effect  to  it  by  applying  another  mode  ;  bo 
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that  "  if  it  is  intended  to  take  effect  bv  transfer,  the  Court  will 
not  hold  the  intended  transfer  to  operate  as  a  declaration  of 
trust,  for  then  every  imperfect  instrument  would  be  made 
effectual  by  being  conyerted  into  a  perfect  trust."  However,  in 
Airey  v.  Ball  (3  Sm.  &  Gif.  315),  a  voluntary  assignment  of  a 
sum  of  stock  in  the  settlor's  name,  not  perfected  by  transfer, 
was  supported  as  a  declaration  of  trust ;  (and  see  Parnell  v. 
EingsUn^  ib.  337 ;  Morgan  v.  Malleson,  L.  R.  10  Eq.  475 ; 
and  the  remarks  of  Knight  Bruce,  L.  J.,  in  C^o/is  v.  Middleion, 
8  De  G,  M.  &  G.  211  ;)  and  in  the  late  case  of  Richardson  v. 
RichardaoHy  L.  R.  3  Eq.  686,  a  voluntary  deed  in  the  form  of 
a  general  assignment  of  the  settlor's  personal  estate  with  power 
of  attorney,  was  held  by  the  Vice-Chancellor  Wood  to  be  eflfectual, 
as  regard  promissory  notes  belonging  to  the  settlor,  as  a 
declaration  of  trust,  although  the  notes  were  not  endorsed,  and 
were  not  specifically  mentioned  in  the  deed.  This  decision  was 
based  on  Kekewich  v.  Manning  {\  De  G.  M.  &  G.  176,  cited  supra, 
p.  686,  and  infra,  p.  692),  where  the  interest  settled  was  equit- 
able, and  the  decision  in  which  was  said  ''  to  amount  to  this, 
that  an  instrument  executed  as  a  present  and  complete  assign- 
ment (not  being  a  mere  covenant  to  assign  on  a  future  day)  is 
equivalent  to  a  declaration  of  trust ; "  and  the  Yice-Chancellor 
further  remarked,  "  the  good  sense  of  the  decision  in  Kekewich  v. 
Manning^  I  think,  lies  in  this,  that  the  real  distinction  should 
be  made  between  an  agreement  to  do  something  when  called 
upon,  something  distinctly  expressed  to  be  future  in  the  instru- 
ment, and  an  instrument  which  affects  to  pass  everything,  in- 
dependently  of  the  legal  estate  ; "  and  he  expressly  discounte- 
nanced the  distinction  (on  whiph,  as  above  stated,  many  of  the 
decisions  have  turned)  between  the  case  where  the  assignee 
has  done  all  he  can,  and  where  there  is  something  remaining  for 
him  to  do,  and  declared  that  that  is  not  the  sound  doctrine,  and 
that  the  test  is  whether  he  has  constituted  himself  a  trustee  (see 
L.  R.  3  Eq.  692,  693).  The  decisions  just  referred  to  mark 
the  progress  which  has  been  made  by  recent  authorities,  and 
to  which  the  impulse  was  given  in  Kekewich  v.  Manning^  to- 
wards upholding  voluntary  gifts,  and  are  valuable  as  tending 
(in  the  opinion  of  the  writer)  to  place  the  doctrine  on  a  more 
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flatiflfectory  footing,  and  to  clear  it  of  the  refinements  which  had 
been  introdaced  into  it^  and  which  frequently  made  it  difficult  to 
pronounce  with  certainty  upon  the  effect  of  rolnntaiy  dispoeitions. 
The  case  of  Richardson  t.  Richardson  may  be  distinguishable 
from  Milroy  y.  Lord  (ubi  sup.),  on  the  ground  that  in  the  latter  a 
trustee  for  the  objects  of  the  gift  was  interposed,  a  circimistance 
which  excludes  the  supposition  that  the  donor  intends  to  con- 
stitute himself  a  trustee ;  but  it  must  be  admitted  that  this 
is  not  a  yery  satisfactory  ground  of  distinction.  The  result  of 
the  decision  in  Richardson  r.  Richardson  would  appear  to  be, 
that  a  yoluntaiy  disposition  by  a  legal  owner,  although  im- 
perfect, will  in  almost  all  cases  be  effectual,  except  where 
it  rests  merely  in  contract,  and  a  further  act  is  expressly 
contemplated  to  complete  it.  In  the  case  of  Woodford  y. 
Chamley,  28  Beay.  96,  a  person  entitled  to  a  charge  on 
freehold  estate  yested  in  her  in  fee  as  security,  assigned 
the  charge  with  power  of  attorney  by  way  of  yoluntaiy 
settlement,  but  did  not  conyey  the  legal  estate.  It  was 
considered  that  had  she  had  a  mere  equitable  interest,  the 
assignment  would  haye  been  complete,  and  therefore  effectual; 
but  that  as  payment  of  the  charge  (for  which  there  was  no 
personal  liability)  could  not  be  enforced  except  on  the  terms 
of  reconyeying  the  legal  estate,  and  as  the  Ck>urt  would  not 
compel  the  settlor  to  conyey,  the  settlement  was  incomplete 
and  incapable  of  being  enforced.  See,  also,  Beech  y.  Keep,  18 
Beay.  285  (noted  as  doubtftd  by  Lord  St.  Leonards,  V.  &  P. 
14th  ed.,  p.  719,  note  (p)  ),  in  which  a  person,  who  was  both 
trustee  of  stock  and  beneficially  entitled  in  reyersion,  made  a 
yoluntaiy  assignment  to  the  tenant  for  life,  but  afterwards 
declined  to  transfer  the  stock  ;  and  the  Court  considered  that 
she  could  not  be  compelled  to  do  so.  The  cases  of  Woodford 
y.  Chamley  and  Beech  y.  Keqp  are  probably  incompatible  with 
the  broad  doctrine  laid  down  in  Richardson  y.  Richardson. 
As  to  the  effect  of  the  omission  of  words  of  limitation 
in  a  yoluntary  conyeyance  of  freeholds  in  trust,  see  DUrow 
y.  Bone,  8  6i£  538.  The  cases  showing  the  inyalidity  of 
a  yoluntaiy  coyenant  to  surrender  copyholds  {Jefferys  y. 
Jefferys,  Cr.  &  Phil.  138 ;  Dming  y.  Ware,  22  Beay.  184^ 


owner 


SETTLEMENTS.  691 

inay  be  considered  as  illustrating  either  of  the  two  prin- 
ciples that  equity  will  not  recognise  an  imperfect  volun- 
tary assurance,  and  that  it  will  not  enforce  the  perform- 
ance of  a  promise  without  consideration,  according  as  a 
covenant  to  surrender  copyholds  is  looked  upon  as  an  incom- 
plete conveyance  or  a  contract.  As  regards  a  contract  not 
founded  on  valuable  consideration,  the  circumstance  that  it  rests 
on  a  moral  consideration,  such  as  the  obligation  on  the  part  of 
a  parent  to  provide  for  his  children,  will  not  be  a  ground  for  en- 
forcing specific  performance,  Ellis  v.  Nimmo,  Lloyd  &  Goo.  Rep. 
t.  Sugd.  333,  in  which  the  contrary  had  been  held,  being  now 
overruled  by  Jefferys  v.  Jefferys,  ubi  supra,  and  other  cases. 

2.  That  a  declaration  of  trust  by  the  owner  of  the  legal  Voluntary  deck- 
interest  in  favour  of  volunteers  will  be  binding  was  recognised  ^  i^gai 
m  Ex  parte  Pye,  Ex  parte  Dubost,  18  Ves.  140,  149,  in  which  supported, 
it  was  said  by  Lord  Eldon,  that,  "  It  is  clear  that  the  Court 
will  not  assist  a  volunteer  :  yet  if  the  act  is  completed,  though 
voluntary,  the  Court  will  act  upon  it.  It  has  been  decided 
that  upon  an  agreement  to  transfer  stock,  the  Court  will  not 
interpose ;  but  if  the  party  had  declared  himself  to  be  the 
trustee  of  that  stock,  it  becomes  the  property  of  the  cestui  que 
trust  without  more,  and  the  Court  will  act  upon  it ;  "  and  in 
that  case,  in  which  the  testator  had  directed  an  annuity  to  be 
purchased  in  France,  for  the  benefit  of  a  woman,  who  at  the 
time  was  married  and  also  deranged,  and  the  annuity  was 
purchased  in  his  name,  and  he  executed  a  power  of  attorney 
authorising  the  transfer  of  the  annuity  to  her,  but  the  annuity 
was  not  transferred  in  the  testator's  lifetime,  it  was  said  that 
upon  the  documents  it  appeared  that,  though  in  one  sense  this 
might  be  represented  as  the  testator's  personal  estate,  yet  he 
had  committed  to  writing  a  sufficient  declaration  that  he  held 
this  part  of  the  estate  in  trust  for  the  annuitant.  Wheatley  v. 
PurTf  1  Keen,  551  ;  Thorpe  v.  Owen,  5  Beav.  224 ;  Stapleion 
V.  Stapleton,  14  Sim.  186  ;  Oray  v.  Gray,  2  Sim.  N.  S.  273  ; 
(and  see  Arthur  v.  Clarkson,  35  Beav.  458),  may  be  cited  as 
cases  in  which,  though  there  was  no  formal  declaration  of 
trust,  the  legal  owner  was  considered  as  having  unequivocally 
and  completely  by  acts  equivalent  to  a  declaration  of  trust 
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annexed  a  trnst  to  the  ownership.  See  al&o  SteeU  v.  Waller^ 
28  Beav.  466,  in  which,  npon  a  voluntary  covenant  to  sur- 
render copyholds,  and  in  the  meanwhile  to  stand  possessed  of 
them  in  trust  for  trustees  for  the  volunteers  (on  the  plan  men- 
tioned p.  697,  supra),  it  was  held  that  though  the  covenant  to 
surrender  per  se  could  not  be  enforced,  yet  a  valid  trust  was 
constituted  for  the  volunteers. 

3.  The  validity  of  a  voluntary  assignment  of  an  equitable 
interest  may  be  considered  as  having  been  established  in  Sloans 
V.  Cadogan,  Sugd.  V.  &  P.,  11th  ed.,  App.  24,  in  which  Sir 
Wm.  Orant  upheld  a  voluntary  settlement  of  a  reversionary 
interest  in  stock,  on  the  ground  that  by  the  assignment  to  the 
trustees  of  the  voluntary  settlement,  the  trustees  of  the  stock 
became  trustees  for  the  assigns,  who  were  thus  entitled  to  the 
assistance  of  the  CourtT.  It  was  indeed  considered  in  Meek  v. 
Kettlewell,  1  Hare,  464,  aff.  on  app.  1  Phil.  342,  that  the 
assignment  in  legal  form  of  an  equitable  interest  was  inopera- 
tive ;  and  see  Holloway  v.  ffeadington,  8  Sim.  324 ;  Bealson  v. 
Beaism,  12  Sim.  281  ;  Sewell  v.  Moxsy,  2  Sim  N.  S.  189. 
But  in  the  case  already  referred  to  of  Kekewich  v.  Mannmg^  1 
De  G.  M.  &  G.  176,  which  turned  on  a  trust  contained  in  a 
marriage  settlement  of  a  reversionary  interest  in  stock,  in 
favour  of  an  object  assumed  not  to  be  within  the  consideration 
of  the  settlement^  and  in  which  the  prior  authorities  were 
reviewed,  it  was  laid  down  in  unqualified  terms,  that ''  It  is 
on  legal  and  equitable  principles  clear,  that  a  person,  suijuris^ 
acting  freely,  fairly,  and  with  sufficient  knowledge,  ought  to 
have  and  has  it  in  his  power  to  make,  in  a  binding  and  effec- 
tual manner,  a  voluntary  gift  of  any  part  of  his  property, 
whether  capable  or  incapable  of  manual  delivery,  whether  in 
possession  or  reversionary,  and  howsoever  circumstanced," 
and  the  trust  was  supported.  This  case,  which  has  been 
described  as  having  stemmed  the  current  of  authority,  which 
had  begun  to  set  in  adversely  to  such  trusts,  more  especially 
since  the  decision  in  Edwards  v.  Jones  (per  Wood^  V.  C,  in 
Donaldson  v.  Donaldson,  Kay,  717),  was  followed  in  VoyU  t. 
Hughes^  2  Sm.  &  Giffl  18,  which  also  turned  on  the  validity 
of  a  voluntary  assignment  of  a  reversionary  interest  in  stock. 
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Bud  in  which  the  asBignment  was  supported  as  a  complete 
transfer  of  the  equitable  right,  analogous  in  effect  to  a  legal 
conveyance.     So  in  Oilbert  v.  OvertoUy  2  Hem.  &  M.  110,  an 
assignment  of  the  settlor's  interest  under  an  agreement  for  a 
lease  to  trustees  upon  trust  for  volunteers  was  upheld,  although 
the  settlor  afterwards  got  in  the  legal  estate.    These  authori- 
ties preclude,  as  it  is  conceived,  all  question  as  to  the  validity 
of  a  voluntaiy  disposition  with  reference  to  the  nature  of  the 
property  dealt  with,  and  narrow  the   inquiry  to  the  point 
whether  enough  has  been  done  to  effiBctuate  the  intended  dis- 
position.   In  Kekewich  v.  Manning^  and  VoyU  v.  Hughes^  the 
interest  assigned  was,  as  above  mentioned,  reversionary,  and 
notice  was  given  to  the  trustees  ;  but  in  Donaldson  v.  Donald- 
son,  Kay,  711,  it  was  decided  that  a  voluntary  assignment  of 
stock  standing  in  the  names  of  trustees  in  trust  for  the  as- 
signor, though  not  communicated  to  the  trustees,  effectually 
passed  the  assignor's  equitable  interest,  as  the  donee  had  it 
in  his  own  power  to  complete  the  title  by  giving  notice,  Vice- 
Chancellor  Wood  observing  that  he  could  not  hold  that  the 
owner  of  an  equitable  interest  in  a  chose  in  action  was  not 
entitled  to  assign  it ;  and  in  Ee  Way's  Trusts  (2  De  G.  J.  & 
S.  365  ;  and  see  as  to  the  retention  of  the  deed,  Bonfield  v. 
ffassell,  32  Beav.  217)  a  voluntary  settlement  of  an  equitable 
reversionary  interest  in  stock  was  held  binding,  although  no 
notice  was  given  to  the  trustees  of  or  any  person  interested 
under  the  settlement,  or  to  the  original  trastees  of  the  stock, 
and  notwithstanding  the  retention  and  subsequent  destruction 
of  the  deed  by  the  assignor.    See  also  Lamhe  v.  Orion,  1  Drew. 
&  Sm.  125,  in  which  a  letter  to  an  executor  was  held  to  amount 
to  an  assignment  of  the  writer's  share  in  the  testator's  estate 
to  the  parties  named  in  the  letter.    Bridge  v.  Bridge,  16  Beav. 
315,  in  which  an  equitable  interest  in  real  estate  regularly 
conveyed  was  held  not  to  pass,  is  disapproved  by  Lord  St. 
Leonards  (V.  &  P.,  14th  ed.,  719),  who  refers  to  it  as  open  to 
reconsideration  (and  see  the  remarks  of  Wood,  V.  C,  in  Oilberi 
V.  Overton,  2  Hem.  &  M,  110)  ;  and  it  is  plainly  inconsistent 
with  the  other  modem   authorities   above  referred   to.    As 
examples  of  what  acts  on  the  part  of  the  owner  of  an  equitable 
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interest  will  be  considered  as  amonnting  to  a  declaration  of 
tmst,  transferring  the  benefit  of  the  trust  by  constituting  his 
trustee  a  trustee  for  some  other  person  or  purpose,  see  Rycrofl 
V.  Christy,  8  Beav.  238 ;  Bmtley  v.  Mackay,  15  Beav.  12  ; 
Tiemey  v.  Wood,  19  Beav.  330.  The  case  of  a  debt  to  which 
the  creditor  annexes,  by  virtue  of  his  direction  to  the  debtor, 
a  trust  in  favour  of  a  volunteer,  appears  distinguishable  from 
that  of  an  equitable  interest,  but  is  governed  by  like  principles ; 
see  M'Faddm  v.  Jenkyns,  1  Hare,  458,  1  PhiL  153  ;  Paterson 
V.  Murphy,  11  Hare,  88.  The  cases  in  which  the  question 
has  turned  on  the  sufficiency  of  the  original  declaration  of 
trust  (as  for  example,  Smith  v.  Wards,  15  Sim.  56;  Farquharson 
V.  Gave,  2  Coll.  356  ;  Petty  v.  Petty,  17  Jur.  646,  22  L.  J.  Ch. 
1065  ;  LangUy  v.  Thomas,  26  L.  J.  Oh.  609  ;  Moore  v.  Dalton, 
4  De  G.  &  Sm.  517 ;  Tate  v.  Leithead,  Kay,  658  ;  Bromley  v. 
Brunton,  L.  B.  6  £q.  275  (gift  of  a  cheque) ),  though  having 
much  in  common  with  the  cases  in  which  the  question  has  been 
as  to  the  transfer  of  the  trust,  also  form  a  distinct  class.  As 
to  the  purchase  of  shares  in  the  joint  names  of  the  purchaser 
and  a  volunteer,  with  the  object  of  giving  them  to  the  latter 
by  survivorship,  see  Oarrick  v.  Taylor,  29  Beav.  79,  on  app.  7 
Jur.  N.  S.  1174.  In  Bs  Sykes"  Trusts,  2  Johns.  &  H.  415,  the 
transfer  of  a  fund  to  a  trustee  followed  by  the  approval  of  a 
draft  settlement  was  held  not  binding.  As  to  the  creation  or 
transfer  of  the  trust  by  parol  where  the  Statute  of  Frauds  does 
not  apply,  see  M^Fadden  v.  Jenkyns,  ubi  supra  ;  the  observa- 
tions of  Vice-chancellor  Wood  in  Paterson  v.  Murphy,  ubi 
supra,  and  in  Dtpple  v.  Gorles,  11  Hare,  183  ;  Petty  v.  Petty, 
ubi  supra  ;  Peckham  v.  Taylor,  31  Beav.  250  ;  Milroy  v.  Lord, 
4  De  G.  P.  &  G.  274  ;  Jones  v.  Lock,  L.  R.  1  Ch.  Ap.  25.  As 
to  the  rectification  of  voluntary  settlements,  see  supra,  p.  666. 
That  a  voluntary  bond  or  covenant  is  good  at  law,  and  will, 
therefore,  be  admitted  to  proof  in  a  creditor's  suit^  though 
ranking  after  the  creditors  for  value,  see  Watson  v.  Parker,  6 
Beav.  283 ;  Fletcher  v.  Fletcher,  4  Hare,  67  ;  Alexander  r. 
Brame,  19  Beav.  436  ;  Dening  v.  Ware,  22  Beav.  184  ;  Payne 
V.  Mortimer,  1  Gif.  118,  on  app.  4  De  G.  &  J.  447  :  and  the 
same  view  has  been  taken  as  to  the  right  conferred  by  a  volan- 
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tary  promissory  note,  Dawson  y.  KearUm,  8  Sm.  &  Gif.  186 ; 
Lhyd  T.  Ghune,  2  Gif.  441  (and  with  respect  to  the  rate  of 
interest  payable  in  equity  npon  a  legal  debt,  see  Knapp  t. 
Bumaby,  9  W.  R.  765,  in  which  Wood,  V.  C,  declined  to 
follow  Smith  v.  Coplesian,  11  Beav.  482,  and  allowed  5  per 
cent  It  may  here  be  noticed  that  no  return  of  probate  duty 
will  be  made  in  respect  of  voluntary  debts  ;  see  24  &  25  Vict, 
c.  92,  s.  3.).  Property  appointed  under  a  general  power  is  assets  to 
satisfy  a  voluntary  debt ;  Patch  v.  Shore,  9  Jur.  N.  S.  63.  In 
MarktoellY,  Marhwell,  34  Beav.  12,  a  settlement  having  been 
made  upon  trust  after  the  settlor's  decease,  to  pay  his  debts 
and  subject  thereto  upon  trust  for  his  son,  voluntary  bonds 
afterwards  given  by  the  settlor  for  the  purpose  of  defeating  the 
settlement  were  held  to  be  valid  debts  payable  out  of  the  trust 
property.  As  to  the  ef^t  of  a  covenant  for  further  assurance 
contained  in  a  voluntary  conveyance,  see  Ward  v.  Audkmd,  16 
M.  &  W.  862  ;  Cox  V.  Barnard,  8  Hare,  310,  observed  upon  2 
Sm.  &  Gif.  30  ;  and  as  to  the  rights  arising  out  of  a  covenant 
for  quiet  enjoyment,  see  HaUs  v.  Cox,  32  Beav.  118  ;  Adamss 
v.  HaUeit,  L.  R.  6  Eq.  468.  That  when  specific  performance 
of  a  covenant  to  settle  is  enforced,  all  the  trusts  will  be  car- 
ried into  effect,  including  those  in  favour  of  volunteers,  see 
Davenport  v.  Bishapp,  2  Yo.  &  Col.  C.  C.  451,  1  Phil.  698. 
And  see  further,  as  to  the  validity  of  voluntary  trusts  as  be- 
tween the  donor  and  donee,  the  notes  to  Ellison  v.  Ellison,  1 
Lead.  Gas.  Eq.,  3id  ed.,  pp.  232  et  seq. ;  Lewin,  Trusts,  5th 
ed.,  ch.  vi.,  ^'  Of  transmutation  of  possession — ^when  a  trust  is 
perfectly  created." 

Voluntary  settlements  are  mostly  executed  with  the  view  As  to  resemng 
to  their  having  a  quasi-testamentaiy  operation,  and  being  ^J^^"*^"^* 
revocable  if  the  settlor  should  desire  to  make    other  dis-  MttlementB. 
positions,  and  the  draftsman  receiving  instructions  for  an 
instrument  of  this  kind  should  therefore  provide  for  the  revo- 
cation of  the  settlement,  unless  he  is  satisfied  that  it  is  the 
settlor's  own  wish  to  make  it  irrevocable.    In  many  cases  vo- 
luntary settlements  in  form  irrevocable  have  been  treated  as 
revocable,  or  set  aside,  on  the  ground  that  a  power  of  revoca- 
tion ought  to  have  been  inserted. 
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^^*"  In  Harhidge  v.  Wogan,  5  Hare,  258,  the  draft  of  a  marriage 

ments  without  Betblement,  as  prepared  by  connsel,  and  also  the  engroBsment, 

Son^hare'beeQ^  contained  a  general  power  of  appointment  by  the  wife  in 

set  aside  or  default  of  IsBue  by  the  marriage,  with  tmsts  in  defanlt  of 

treated  as 

revocable.  appointment  for  the  wife's  brother  and  his  family;    bnt  the 

power  of  appointment  was  struck  out  of  the  engrossment  by 
the  solicitor's  clerk  upon  the  suggestion  of  the  brother.  It 
was  argued  that  the  settlement  was  in  conformity  with  the 
wife's  intentions;  but  the  Vice-Chancellor  Wigram  expressed 
his  opinion,  that  if  instructions  to  the  effect  of  the  settlement 
as  executed  had  been  laid  before  a  conyeyancer  of  competent 
skill,  he  would  have  given  the  wife  a  power,  subject  to  the 
interest  of  her  children,  or  at  least,  would  not  have  prepared 
the  settlement  without  either  inserting  or  noticing  the  pro- 
priety  of  inserting  such  a  power ;  and  that  the  Courts  if  called 
upon  to  execute  articles  to  the  like  effect,  would  have  acted  on 
the  same  principle;  and  it  was  held,  that  unless  the  wife 
actually  knew,  when  she  executed  the  settlement,  that  it  did 
not  contain  the  power  in  question,  she  was  entitled  to  have 
it  reformed.  So  in  Wollasi()n  v.  Tribe,  L.  R.  9  Eq.  44,  a 
marriage  settlement  containing  limitations  in  favour  of  oo!- 
laterals  without  a  paramount  power  of  appointment  or  revoca- 
tion, was,  at  the  instance  of  the  settlor,  set  aside  after  the 
interests  within  the  consideration  of  the  marriage,  subsequent 
to  the  settlor's  life  interest,  had  expired,  as  it  did  not  appear 
that  it  was  meant  to  be  irrevocable  as  to  the  voluntary  limi- 
tations. (See,  also,  the  remarks  in  the  judgment  on  the 
frame  of  the  settlement,  as  taking  away  all  control  by  the 
settlor  as  regards  granting  leases,  investments,  and  appointing 
new  trustees.)  These  decisions  should  be  borne  in  mind  in 
framing  marriage  settlements  with  limitations  to  collaterals. 
Again,  in  Nanney  v.  Williams,  22  Beav.  452,  a  voluntary 
settlement  was  construed  as  if  it  contained  a  power  of  ap- 
pointment paramount  to  the  limitations,  so  as  to  make  the 
settled  estate  pass  in  equity  by  a  general  devise  contained  in 
the  settlor's  will ;  the  Court  remarking  on  the  duty  of  the 
solicitor  to  ask  whether  the  settlement  was  intended  to  be 
revocable  or  not.     See,  also,  Forshaw  v.  Welsbg,  30  Beav. 
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243,  where  the  settlement  was  by  a  person  supposed  to  be  in 
extremis;  Anderson  y.  Elsworth^  3  Giflf.  154,  where  the  deed  was 
set  aside  after  the  settlor's  death  at  the  suit  of  her  heir ;  Coutts 
7.  Actvorihy  L.  B.  8  Eq.  558,  where  also  the  settlor  was  dead, 
and  the  deed  was  set  aside  at  the  instance  of  a  legatee  nnder 
her  will  (see  the  remarks  in  the  judgment  on  the  duty  of  the 
solicitor  in  such  a  case) ;  Sharp  y.  Leachy  10  W.  K.  878,  where 
there  was  the  element  of  undue  influence.  On  the  other  hand, 
in  Toker  v.  Toker,  81  Beav.  629,  8  De  G.  J.  &  S.  487,  the 
settlement,  though  containing  no  power  of  revocation,  was 
upheld  by  the  Master  of  the  Eolls,  and,  on  appeal,  by  the 
Lords  Justices,  on  clear  proof  that  it  was  fully  understood 
and  deliberately  executed  by  the  settlor,  and  that  it  was  in- 
tended to  operate  according  to  its  tenor;  the  Lord  Justice 
Turner  laying  it  down  that  the  absence  of  a  power  of  revo- 
cation, or  of  advice  as  to  its  insertion,  are  merely  circum- 
etances  to  be  taken  into  account^  and  that  the  want  of  such 
advice  is  not  fatal  if  it  be  shown  that  the  settlement  is  the  free 
determined  act  of  the  party  making  it.  In  Everitt  v.  Everittj 
L.  B.  ]0  Eq.  405,  a  settlement  made  by  a  young  lady  just  of 
age  in  trust  for  herself  for  life,  and  after  her  death  for  her 
issue,  and  in  default  of  issue  for  her  appointees  by  will  or  next 
of  kin,  with  a  power  to  the  trustees  upon  her  request  to  raise 
700Z.  and  pay  it  to  her  for  her  separate  use,  but  without  a 
power  of  revocation,  was  set  aside  by  the  Tice-Chancellor 
James  at  the  suit  of  the  settlor,  although  the  deed  was 
executed  under  the  advice  of  her  friends  for  the  purpose  of 
placing  a  fetter  upon  her  power  of  dealing  with  the  property 
for  her  own  protection ;  the  Tice-Chancellor  remarking  that  it 
is  very  difflcult  indeed  for  any  voluntary  settlement  made  by 
a  young  lady,  so  soon  after  she  attains  21,  to  stand  if  she 
afterwards  changes  her  mind ;  that  possibly  the  settlement 
might  have  stood  if  she  had  reserved  a  power  of  revocation, 
with  the  consent  of  the  trustees,  so  as  to  meet  the  exigencies 
of  life;  but  that  he  was  not  sure  that  a  settlement  of  that 
kind  could  have  been  sustained,  having  regard  to  the  autho- 
rities, and  the  fact  of  its  having  been  executed  so  soon  after 
the  scttkr  attained  21.    See,  also,  the  remarks  in  the  judg-* 
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ment  on  the  proper  frame  of  such  a  deed ;  and  see  Prideaux  t. 
Lonsdale,  4  Giff*.  159,  1  De  6.  J.  &  S.  433,  where  the  settle* 
ment  was  eiecated  bj  a  young  ladj  without  proper  adyice, 
and  was  not  in  proper  form.  But  in  Philips  t.  Mullmigs^ 
(L.  R.  7  Gh.  Ap.  244  ;  see  the  remarks  in  the  judgment  on 
the  doctrine  of  the  Court)  a  voluntary  settlement  by  a  young 
man  of  extravagant  habits  vesting  a  fund  in  trustees  in  trust 
at  their  discretion  to  pay  him  the  income  during  his  life,  and 
after  his  death  in  trust  for  his  wife  and  children,  if  any, 
and  if  none  then  for  collateral  relations  of  his,  was  upheld, 
although  containing  no  power  of  revocation,  and  no  power  of 
appointment  to  the  settlor  in  default  of  issue,  the  provisions  of 
the  deed  being  distinctly  understood  and  approved  of  by  him. 
As  to  the  power  of  the  Court  to  rectify  a  voluntary  settlement 
where  it  does  not  conform  to  the  settlor's  intention,  see  supra, 
p.  666. 

The  authorities  above  cited  sufficiently  show  how  essential 
it  is,  in  the  preparation  of  a  voluntary  settlement,  to  reserve 
the  settlor's  right  of  dominion,  unless  the  intention  to  the 
contrary  be  clearly  ascertained.    As  to  the  mode  in  which  this 
object  should  be  effected,  there  is  a  degree  of  inconvenience  in 
giving  a  general  power  of  appointment^  owing  to  the  risk  of 
its  being  unintentionally  exercised  (and  the  settlement  thus 
accidentally  defeated)  either  by  a  will  purporting  to  operate  as 
an  execution  of  all  general  powers  of  appointment  vested  in 
the  testator,  or  by  the  effect  of  the  27th  clause  of  the  Wills 
Act  (1  Vict.  c.  26),  giving  to  general  devises  and  bequests 
the  operation  of  appointments  of  real  and  personal  estate 
which  the  testator  has  power  to  appoint  as  he  thinks  proper. 
It  has  been  decided  that  a  power  of  revocation  and  new 
appointment  is  not  exercised  by  a  will  containing  a  general 
devise  and  bequest  and  appointment  by  virtue  of  every  power 
given  to  the  testator  :    Pomfret  v.  Perring,  5  De  G.  M.  &  6. 
775 ;  Palmer  v.  Newell,  20  Beav.  82, 38 ;  and  see  the  reference 
to  the  former  case  in  Nanney  v.  Williams,  22  Beav.  462  ;  and 
it  may  be  inferred  that  when  a  settlement  is  subject  to  a 
power  of  revocation  and  new  appointment,  neither  a  general 
devise  and  bequest,  nor  a  general  appointment  in  execution  of 
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the  testator's  powers,  will  (in  the  absence  of  special  circum- 
stances leading  to  the  contrary  result)  have  the  effect  of  a 
revocation  and  new  appointment;  so  that  the  leserration  of 
a  power  of  revocation  and  new  appointment  in  a  voluntary 
settlement,  while  sufficiently  protective  of  the  settlor's 
right  of  dominion,  does  not  expose  the  settlement  to  the 
risk  of  accidental  and  unintentional  destruction  by  his  act ; 
and,  therefore,  appears  to  be  the  proper  and  most  eligible 
method  of  giving  to  the  settlement  a  revocable  character.  If, 
however,  it  be  an  object  that  the  settlement,  although  re- 
vocable, should  be  unassailable  by  creditors  (see  supra,  p.  679), 
or  that  the  settlor  should  be  protected  from  making  im- 
provident dispositions  (see  Everitt  v.  Everitt^  L.  K.  10  Eq. 
405,  supra,  p.  697),  the  consent  of  trustees  or  other  persons 
independent  of  the  settlor  should  be  made  necessary  to  the 
exercise  of  the  power.  In  Eland  v.  Baker,  29  Beav.  187,  in  Aa  to  power 
which  a  marriage  settlement  contained  a  power  of  revocation  J^tl^co**n? 
and  new  appointment,  exercisable  with  the  consent  of  the  of  trustees, 
trustees,  it  was  considered  that  the  power  of  revocation  must 
be  exercised  with  a  discretion  for  the  benefit  of  the  cestui  qne 
trusts,  and  that  a  revocation  and  new  appointment  for  letting 
in  a  mortgage  for  money  borrowed  by  the  husband  could  not 
be  supported.  Considerations  of  this  kind  are,  of  course,  in- 
applicable to  a  power  of  revoking  a  voluntary  settlement ;  bnt 
the  case  referred  to  suggests  the  necessity  of  being  explicit 
when  it  is  intended  to  give  a  purely  optional  character  to  the 
exercise  of  a  power  of  revocation  for  which  the  consent  of 
trustees  is  required. 
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V. — As  TO  THE  Stamp  Duty  on  Settlements. 


Stamp  duty  on         It  is  proposed  to  add  here  some  observations  on  the  stamp 
SetUcmcnts.         ^^^.^^  attaching  to  settlements.     The  enactments  lately  in 

force  on  this  subject  (namely,  13  &  14  Vict  c.  97,  Sched.  tit. 
Settlements;  27  &  28  Vict.  c.  18,  ss.  11,  12,  18;  and  as  to 
exemptions  from  ad  valorem  duty,  55  Geo.  III.  c.  184,  Sched. 
tit.  Settlements),  were  repealed  by  33  &  34  Vict.  c.  99  (the 
Inland  Revenue  Repeal  Act,  1870),  and  the  stamp  duty  on 
settlements  is  now  regulated  by  33  &  34  Vict.  c.  97  (the 
Stamp  Act'l870.  Stamp   Act,   1870),  under  which   (Sched.   tit.  Settlements), 

any  instrument,  whether  voluntary  or  upon  any  good  or 
valuable  consideration,  whereby  any  definite  and  certain  prin- 
cipal sum  of  money  (whether  charged  or  chargeable  on  lands 
or  other  hereditaments  or  heritable  subjects  or  not,  or  to  be 
laid  out  in  the  purchase  of  the  same  or  not),  or  any  definite 
and  certain  amount  of  stock  or  any  security  is  settled,  or 
agreed  to  be  settled,  in  any  manner  whatsoever,  is  chargeable 
with  ad  valorem  duty  at  the  rate  of  5«.  for  every  1001,  or 
fractional  part  thereof,  or  one  quarter  per  cent,  on  the  amount 
or  value.  But  the  schedule  contains  an  exemption  of  an 
appointment  relating  to  any  property  in  favour  of  sjiecial 
objects  of  a  power  created  by  a  previous  settlement  stamped 
with  ad  valorem  duty  in  respect  of  the  same  property,  or  by 
will  where  probate  duty  has  been  paid  in  respect  of  the  same 
property  as  personal  estate  of  the  testator.  By  s.  11  of  the 
same  Act  the  duty  in  respect  of  any  money  in  any  foreign  or 
colonial  currency  is  to  be  calculated  on  the  value  of  such 
money  in  British  currency  according  to  the  current  rate  of 
exchange  on  the  day  of  the  date  of  the  instrument ;  by  s.  12 
the  duty  in  respect  of  any  stock  or  marketable  security  is  to 
be  calculated  on  the  value  thereof  according  to  the  average 
price  on  the  day  of  the  date;  and  by  s.  13  an  instrument  con- 
taining a  statement  of  current  rate  of  exchange  or  average 
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price,  as  the  case  may  require,  and  stamped  in  accordance  with 
such  statement^  is,  so  far  as  regards  the  snbject-matter  of  such 
statement,  to  be  deemed  duly  stamped,  unless  the  contrary  is 
shown.  By  s.  2  the  word  "money"  includes  all  sums  ex- 
pressed in  British  or  any  foreign  or  colonial  currency ;  and  the 
word  **  stock  "  is  interpreted  to  include  "  any  share  in  any  stocks 
or  funds  transferable  at  the  Bank  of  England,  or  at  the  Bank  of 
Ireland,  and  India  promissory  notes,  and  any  share  in  the 
stocks  or  funds  of  any  foreign  or  colonial  state  or  government, 
or  in  the  capital  stock  or  funded  debt  of  any  company,  cor- 
poration, or  society  in  the  United  Kingdom,  or  of  any  foreign 
or  colonial  company,  corporation  or  society;"  and  "market- 
able security"  to  mean  **  a  security  of  such  a  description  as  to 
be  capable  of  being  sold  in  any  stock  market  in  the  United 
Kingdom."  Under  the  Stamp  Act  of  13  &  14  Vic.  c.  97,  it 
was  held  (in  Sanville  v.  The  Gommiasioners  of  Inland  Revenue^ 
10  Exch.  159)  that  money  assured  by  a  life  policy  was  not  a  ^  *»  wttlemeiit 

of  policy  or 

definite  and  certain  sum  within  the  scope  of  that  Act.  The  Becurity. 
case  of  a  policy  was  afterwards  expressly  provided  for  by 
the  repealed  Act  of  27  &  28  Yic.  c.  18,  s.  12  ;  and  now  by  s.  124 
of  the  Act  of  1870,  where  any  money  which  may  become  due  or 
payable  upon  any  policy  of  insurance,  or  upcm  any  security 
not  being  a  marketable  security,  is  settled,  or  agreed  to  be 
settled,  the  instrument  is  to  be  charged  with  ad  valorem 
duty  in  respect  of  such  money;  provided  that  where,  in 
the  case  of  a  policy  of  insurance,  no  provision  is  made  for 
keeping  up  the  policy,  the  ad  valorem  duty  is  to  be  charged 
only  on  the  value  of  the  policy  at  the  date  of  the  instrument ; 
and  that  if  in  any  such  case  the  instrument  contains  a  state- 
ment of  such  value,  and  is  stamped  in  accordance  with  such 
statement,  it  is,  so  far  as  regards  such  policy,  to  be  deemed 
duly  stamped,  unless  the  contrary  is  shown.  Reference  may 
also  be  made  to  s.  10  of  the  same  Act,  enacting  that  all  the 
facts  and  circumstances  affecting  the  liability  of  any  instru- 
ment to  ad  valorem  duty,  or  the  amount  of  the  duty  with 
which  it  is  chargeable,  shall  be  set  forth.  It  has  been  deter- 
mined in  Scotland  that  a  marriage-contract  for  payment  to 
trustees,  in  the  event  of  there  being  issue  of  the  marriage, 
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of  a  sum  rarying  according  to  their  ntiinber,  to  be  held  in 
tmst  for  their  benefit^  was  liable,  nnder  13  &  14  Yic.  c.  97, 
to  ad  valorem  duty  on  the  maximom  snm  which  might  become 
payable,  as  a  bond  for  the  payment  of  a  ''definite  and  certain'* 
gnm  {Maxwell  t.  CommiBsioners  of  Inland  Bevmile^  4  Scotch 
Sess.  ca.  Exch.  1121).  It  was  considered  clear  that  the  instm- 
ment  was  not  chargeable  nnder  the  head  "  Settlement"  in  that 
Act  (it  is  presumed  on  the  ground  that  the  trusts  did  not 
constitute  a  settlement  of  the  sum).  Where  a  sum  of  money 
subject  to  be  laid  oub  in  the  purchase  of  land  to  be  held 
in  trust  for  sale,  and  to  be  considered  in  equity  as  money, 
has  been  actually  so  laid  out  before  the  date  of  the  settlement, 
the  settlement  is  of  course  not  subject  to  ad  valorem  duty : 
see  Bb  StucUyy  L.  R.  5  Exch.  85.  A  settlement  of  lands  or 
other  property  not  coming  within  the  enactments  as  to  ad 
valorem  settlement  duty,  will  be  chargeable  with  duty 
(according  to  its  nature)  under  the  appropriate  head  in  the 
schedule  to  the  Stamp  Act,  1870.  A  schedule  or  inventoiy 
referred  to  in,  but  separate  from,  the  settlement,  will  be 
chargeable  with  a  duty  not  exceeding  10^.  under  the  head 
"  Schedule." 
Duty  where  By  s.  8  of  the  same'  Act,  excq)t  where  there  is  an  express 

distinct  matten.  enactment  to  the  contrary,  an  instrument  containing  several 

distinct  matters  is  chargeable  with  duty  as  if  it  were  a 
separate  instrument  in  respect  of  each  of  such  matters;  but 
by  s.  125,  an  instrument  chargeable  with  ad  valorem  duty  as  a 
settlement  in  respect  of  any  money,  stock,  or  security  is  not 
to  be  charged  with  any  farther  duty  by  reason  of  containing 
provision  for  the  payment  or  transfer  of  the  same  money, 
stock,  or  security ;  and  where  any  money,  stock,  or  security  is 
settled  or  agreed  to  be  settled  by  a  person  who  has  only  a 
reversionary  interest  therein,  and  the  instrument  contains  a 
covenant  by  the  person  entitled  in  possession  to  the  interest  or 
dividends  thereof  for  the  payment,  during  the  continuance  of 
such  possession,  of  any  annuity  or  yearly  sum  not  exceeding 
interest  at  the  rate  of  4Z.  per  centum  per  annum  upon  the 
amount  or  value  of  such  money,  stock,  or  security,  the  instru- 
ment shall  not  be  charged  with  any  duty  in  respect  of  snch 
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covenant;  and  by  b.  Ill,  an  instrument  chargeable  with  ad 
valorem  duty  as  a  mortgage,  is  not  liable  to  any  farther  duty 
by  reason  of  the  equity  of  redemption  being  thereby  settled. 

By  B.  126,  where  several  instruments  are  executed  for  Where  several 
effecting  the  settlement  of  the  same  property,  and  the  ad  oneo^^tobe 
valorem   settlement   duty   exceeds   lOs,,   one   only  of   such  charged  with 

ad  ▼alorem 

instruments  is  to  be  charged  with  the  ad  valorem  duty ;  and  duty, 
where  a  settlement  is  made  in  pursuance  of  any  previous 
agreement  or  articles  upon  which  any  ad  valorem  settlemeqt 
duty  exceeding  10«.  has  been  paid  in  respect  of  the  same 
property,  such  settlement  is  not  to  be  charged  with  any  ad 
valorem  settlement  duty;  but  in  each  of  the  last^mentioned 
cases  the  instruments  not  chargeable  with  ad  valorem  duty  are 
to  be  charged  with  the  duty  of  lOs,  This  provision  would 
appear  not  to  apply  to  a  case  in  which  a  collateral  instrument 
incidental  to  a  settlement  would,  according  to  its  own  nature, 
be  liable  to  ad  valorem  duty  under  some  other  head,  e.  g.,  as  a 
bond  or  covenant,  or  as  a  mortgage  or  transfer  of  mortgage, 
so  that  in  the  case  of  a  settlement  of  a  sum  of,  money  secured 
by  a  covenant  or  mortgage,  if  the  covenant  or  transfer  of 
mortgage  be  contained  in  a  separate  deed  it  will  be  liable  to 
ad  valorem  duty  as  such,  although  (under  s.  125),  if  it  were 
contained  in  the  settlement,  no  additional  duty  would  be' 
payable. 

In  the  last  edition  of  this  volume  a  note  on  the  cases 
decided  under  the  Succession  Duty  Act  was  appended  to  the 
Introduction;  but  as  several  treatises  have  now  appeared  on 
this  subject,  the  note  in  question  is  omitted  in  this  edition. 
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